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HeJnb :xypHajia U HANPABJICHHOCTD My 0IMKaMii

B xypHase my0OIMKyrOTCSI MaTepHalibl, OTBeYarolye TpeOOBaHNsIM HayYHOW HOBH3HBI U aKTyaJIbHO-
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Ounacnopbl n rocygapcTBa NPOUCXOXAEHUSA:
NO3UTUBHbIW ONbIT B3aMMoAeNCcTBUA
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AHHOTanus. B coBpeMeHHOM MHpe 3HAUMTEILHOE YHUCIIO JIFOJICH 1O TeM WIIM MHBIM NPHYUHAM
MPOYKUBAET 3a MpeJellaMi TOCYIapCTB CBOETO NMPOMCXOKACHHS. B GONBIIMHCTBE CilydaeB OHU COXpa-
HSIOT YYBCTBO CONPHYACTHOCTH K POIMHE 1 3aMHTEpECOBAaHHOCTD B MOJ/IEP>KaHUHU CBsA3el ¢ Hel. B cBoro
odepenb, TOCYIapCcTBa TakKe CTPEMSTCS pa3BHBAaTh OTHOLIEHHS C COOTEUECTBEHHHUKAMH, IPOKUBAO-
LIMMU 32 pyOeskoM. DTO HaIlpaBJICHUE JCATEIbHOCTH BO MHOTHX CTpaHaX 3aKpeIUIeHO Ha KOHCTUTYIH-
OHHOM ypOBHE; TIPHHSATHI CIIEHATbHbIE 3aKOHBI, OTIPEIEIAIONINe TPABOBOH CTATyC COOTEYECTBEHHUKOB,
HampaBJIeHUsT ¥ (OPMbI B3aMMOJEHCTBUS C HUMH; pa3padaThIBAIOTCS M PEAU3YIOTCS CIElUaIbHbIC
TOCy/IapCTBEHHBIE MIPOrpaMMBI M0 OAepKKe auactop. [lonnTrka rocy1apcTB B OTHOIIEHHH COOTeYe-
CTBCHHUKOB HAIPaBJICHA HAa COXPAHCHHE MX HALMOHAIBLHOU (S3BIKOBOHM, KYJIBTYpHOH, PEIUTHO3HOIN)
WICHTUYHOCTH M BOBJICUEHHE HX B CBOIO COIHAIBHYIO, KYJIBTYPHYIO, SKOHOMHIECKYIO H TIOJIUTHIECKYIO
XKHU3Hb. B 3THX IensX rocygapcrBa COIEHCTBYIOT M3YYEHHIO COOTEYECTBEHHHKAaMHU POJHOIO S3bIKa,
NPUOOLICHUIO WX K HAMOHAJIBHOU KYJBbTYpe W TPAIMIHAM, ITOICP)KUBAIOT OPTaHU3AINN THACIIOPEL,
Pa3BUBAIOT UX COTPYJHHYECTBO CO CBOMMH OpraHaMH BIJIACTH, HAYYHBIMH M 00pa3oBaTeIbHBIMU yUpe-
JKACHUSIMH, Ou3Hec-cooOIecTBaMi U HEKOMMEPUYECKHMMHU OPraHU3alUsIMH, TOOUIPSIOT WHBECTUIIMOH-
HYIO aKTHBHOCTb, B HEOOXOAMMBIX CIy4asX OKa3bIBAlOT COOTEUYECTBEHHHKAM COIMANBHYIO ITOMOIIb.
3apyOeKHBIMH CTpaHAMHU HAKOILJIEH OOJIBIION IMO3UTHBHBINA OMBIT B 3TOH 00J7acCTH, €ero aHainu3 U 0000-
IIeHHE SBISIOTCS IPEAMETOM HACTOSIIEH CTAaThU.

KiroueBble €10Ba: COOTEUECTBEHHUKH, SMHUIPALUs, JUACIOpa, HAIMOHAIbHAS CaMOOBITHOCTb,
TOCYZapCTBO MPOUCXOXKACHHS, TOCY IapCTBEHHAS ITOJUTHKA B OTHOLIEHHH COOTEYECTBEHHUKOB, TOCYAAp-
CTBEHHAs MOJIEPIKKA JUACIIOPHI
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Abstract. In today’s world a considerable number of people for one reason or another live outside
their (or their ancestors’) States of origin. In most cases they retain a sense of belonging to their Homeland
and an interest in maintaining ties with it. In turn, States also seek to develop relations with compatriots
living abroad. This direction of State activity in many countries is enshrined at the constitutional level;
special laws determining the legal status of compatriots, directions and forms of interaction with them
have been adopted; special State programs to support diasporas are being developed and implemented. In
general, the policy of States toward compatriots living abroad aims to preserve their national (linguistic,
cultural, and religious) identity and to involve them in their social, cultural, economic, and political life.
For these purposes, States help compatriots living abroad to study their native language, introduce them
to national culture and traditions, support diaspora organizations, develop their cooperation with public
authorities, scientific and educational institutions, business communities, and non-profit organizations,
encourage investment activity, and, if necessary, provide compatriots with social assistance. Foreign
countries have accumulated a lot of positive experience in this regard, and its analysis and generalization
is the subject of this article.
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BBenenue

dopmupoBaHue 3apyOexKHBIX TUACTIOP — HEOThEMJIEMas COCTaBJISIOLIas Mpo-
[[ecca pa3BUTUSl COBPEMEHHOI'0 I'OCYJapCTBEHHO OPraHM30BaHHOro oOmiectBa. OHU
00pa3yroTcs Kak CJIEICTBUE MEKTOCYIapCTBEHHOM MUTPALIUY HACETICHUS K U3MEHEHUS
rOCYJapCTBEHHBIX I'paHull. JIfoau MOKuAanu CBOM CTpaHBl B pa3Hble MCTOPHUYECKHE
NEPUOBI M 10 PA3HBIM MpUYUHAM. {711 HEKOTOPBIX 3TO OBLT MX CBOOOIHBIN BRIOOD,
00yCIIOBJICHHBI YKOHOMHYECKHMH, KapbepPHBIMH, JIMYHBIMH COOOpakeHUsIMU. MHO-
r'He OKa3aJHCh 3a TPaHUIIeH He IO CBOEH BOJIE B pe3ysIbTaTe BOMH, BOOPYKEHHBIX KOH-
(GIMKTOB, MAacCOBBIX JACMOPTALMM, paclaja rocy1apcTB U APYTHX T'€OMOIUTHUSCKUX
IIPOLIECCOB.

3apy0exHble TUaciophl, Jaxe IPOUCXOASIIUE U3 OJHOTO TOCY1apCTBa, HEOIHO-
ponHbl. OHU pa3aMyaOTCs M0 CTENEHU CIUIOUEHHOCTH (YCTOMUMBOCTH CBSI3EH MEXIy
ee WICHAMH W OPHUEHTALMM Ha TOCYAapCTBO TMPOUCXOXKIACHHS), YPOBHIO 3HAHHS
pPOIHOTO si3bIKa M camouJeHTU(UKaIKU ¢ PoauHOMN, ee KyJIbTypHBIMH TPAJAULIUSIMU,
WHTEHCUBHOCTH COTPYJIHUYECTBA C HEH.

CeropHsi AMACIOPHI CTAIN HEOTHEMIIEMBIM 3JIEMEHTOM TJI00aJIbHOTO TTOJINTHYE-
cKoro JanamadTa W BBICTYIAIOT 3HAYUMBIM (DAaKTOPOM COIHAIILHOTO PAa3BUTHS KaK
CTpaH NpeOBbIBaHUs, TaK M TOCYNApCTB MPOUCXOXIEHHS. s mocineaHnx cooTeue-
CTBEHHUKHU MOTYT CIYXXHUTh U B IEHICTBUTEIILHOCTH SBIISIOTCSI BAXXHBIM «MOCTOM) JUISI
JOCTYTIA K 3HAHUSM, OMBITY, PeCypcaM U pbIHKaM CTpaH ux npeOsiBanus. s ycnen-
HOT'O HCIIOJIb30BAaHUs ATOr0 pecypca HEOOXOAUMBI J1Ba YCIOBHS: CIIOCOOHOCTh JMAC-
MOPBI COXPAHATh U Pa3BUBATh CBOIO UACHTUYHOCTh U CIOCOOHOCTH IOCYJapCTBa Mpo-
MCXOXK/ICHHUS CO3/1aBaTh YCIOBHUS U MHCTUTYTHI ISl YCTOMYUBOTO U B3aMMOBBITOTHOTO
B3aUMO/IEICTBYS C IUAcTIopoit’.

[To MHEHHIO KCTIEPTOB, COBPEMEHHAsI MOJIEb YIIPABJICHUS MPEIIoaraeT Bo-
BJICUCHHE COOTEYECTBEHHHKOB B PEATM3ALMIO MOJIUTUKU HAIMOHAIBHOTO Pa3BUTHS
rocyIapcTBa MPOUCXOkKIEHHA”. MHOIHE CTPaHbl HMEIOT BEChMa KPYIHbIE 3apy0Oex-
HBIE JMACIIOPBI, MOPOW COMOCTaBUMBIE C YUCICHHOCTBIO HACENEHUs CTpaHbl. Tak,
WCCIIEIOBATENH IOJIaraloT, YTO MPUMEPHO OT 15 1o 20 MJIH YeloBeK B MHPE MOTYT
MMeTh HOJbCKOE Nporcxosxkaenue (Sébastien, 2012:27)°. ITo pa3HbIM OIIEHKAM OT TPexX

12009-2010  Ministry of  Overseas Indians  Affairs  Annual Report.  Available  at:
https://mea.gov.in/images/pdf/annual-report-2009-10.pdf [Accessed 15 August 2021].

2 Cm.: Final Conclusions of the Conference on “Diaspora Active Participation in State-Building Processes”.
16 December 2019. Para. 2 Available at: http://www.assembly.coe.int/LifeRay/MIG/ DiasporaNetwork/2019/
20191216-ConclusionsTbilisi-EN.pdf?fbclid=IwAR0T95Mo761Q6iAMMqgv-TzOPOPrvBRDOSRB-KIOW
rzk9brEoESWD23qg7M [Accessed 17" June 2021].

3 ABTOp IIOUEPKHMBAET, YTO MPUBOAMMBIE IU(PHI, TIOJACYUTAHHBIE HA OCHOBAHUM HALMOHAILHBIX MEpENUceit
HACEJICHHUS, HOCST CKOPEE OLICHOYHBII XapaKTep, MOJTyYeHHE TOYHBIX JaHHBIX 3aTPY/JHCHO B CBSI3U C HATHYHEM
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JI0 4eThIpeX MJIH CepOOB, B TOM YHCJIE MUTPAHTOB BTOPOTO M TPETHETO MOKOJICHHUH,
TIPOKMBACT 3a MPEJICIAMH CTPAHBI, M 3TO IIPUMEPHO TpeTh HaceneHus Cepoun’.

B xadecTBe COOTEYECTBEHHUKOB rOCy1apCTBA MOTYT pacCMaTpUBATh Pa3IHIHbIE
KaTerOpUH JIML, TEM WM MHBIM 00pa30M C HUMH CBSI3aHHBIX. DTO MOTYT OBITh TpaXK-
JIJaHEe CTpaHbl, IOCTOSHHO MPOYKUBAIOLINE 32 PyOEeKOM; HAI[MOHAIbHBIE MEHBIIIMHCTBA
(B TOM uuCl€e aBTOXTOHHBIE) B JIPYTMX CTpaHaX, ATHUYECKU SBIISIOLIUECS YACTbHIO
Hapoza (HapoJ0B), 00pa3yoIIMX JaHHOE TOCY1apCTBO; BHIXOALBI U3 TAaHHOTO rocyaap-
cTBa — OBIBIIIME TpakiaHe (HE3aBUCUMO OT UX ITHUYECKOM MPUHATICKHOCTH), IO TEM
WIM UHBIM NMPUYMHAM (YacTO BBIHYKJIEHHO) OKa3aBIIMECS 3a IpeaesaMHu CTpaHbl U
yYTpaTHUBIINE €€ IPaXIaHCTBO, U UX IIOTOMKH.

Kak npaBuito, rocyiapcTBa UCIONB3YIOT PA3INYHbIe KPUTEPUH ISl HAEHTUDU-
Kalli¥ CBOUX COOTEYECTBEHHUKOB U MOTYT IMPOBOAUTH MO OTHOIIEHHUIO K OTAEIbHBIM
UX KaTerOpusM CIEIHaIbHYI0 MOMUTHKY. HO B OONBIIMHCTBE CilydaeB BCe COOTeUe-
CTBEHHUKHU PACCMAaTPHUBAIOTCS KaK HEOTheMJIeMas 4acTh €AMHON Haruu (CT. 5 3aKoHa
Ne 007-05/04-7/3 ot 4 anpens 2005 r., perynupytoniero otHomenus Pecryonvku Crio-
BEHUs U CIIOBEHIIEB, IPOKUBAIOMINX 32 pybesxom’; cT. 4 3akoHa oT 26 oxTs6ps 2011 T.
«O06 otHomeHusax Pecny6nuku XopBaTs M XOpBaTOB, MPOKUBAIOIINX 32 Mpe/ieiaMu
Pecniy6nuku XopsaTus»®).

l'ocynapcTBa HE MOTYT UTHOPUPOBATH HATTMYKE 3apyOEIKHBIX JUACTIOP B CBOUX
MEXXTyHapOJHBIX OTHOLICHUAX. B yacTHOCTH, MCCIe10BaTeN OTMEYAIOT CYII[ECTBEH-
HYIO POJb JUACIIOp B MEXIYHAPOJHBIX KOH(IMKTaX, B TOM YHCIE BOOPYKCHHBIX.
Jlacmopsl MOTYT BBICTYHATh M KaK «IOJCTPEKATEN K MUPY», H KaK «pa3KUTaTesn
BOMHBI», @ MHOT/Ia Ja)K€ U KaK aKTUBHBIA U CAMOCTOSATENbHBIA YYaCTHUK KOH(IUKTA
(Loshkariov, 2021:39—56).

B ycnoBusix rmo6anu3zanuy BHUMaHUE K 3apyOeKHBIM TUAcopaM BO3pPacTaeT B
CBSI3U ONACEHUSIMHU «Pa3MbIBaHUS» HAIIMOHATBHOW MaAeHTHYHOCTH (Smith, 2003:727).
Ha nocrconnanuctTuueckom NpocTpaHCcTBe, B 4yacTHOCTH B [onblie, 3T0 yBsA3bIBaeTCS
¢ npucoenuHeHueM Kk EBpomneiickoMmy corozy 1 HATO, 4ro, mo MHEHUIO KOHCEpBa-
THUBHO HACTPOCHHBIX MOJUTHUKOB, TPO3UT OOIIECTBY YTPATOi HALIMOHAILHOM OJTHOPOI-
Hoctu. Kpome TOro, 3a cyer «cooTeuecTBEeHHHKOB ¢ BocToka» HaneroTcss KOMIEHCH-
poBaTh OTTOK cBOMX TpaxknaH B crpansl EC (Sébastien, 2012:30, 32, 35).

B psne crpan 3a060Ta O COOTEUECTBEHHHUKAX, MPOKHMBAIOLINX 3a IPEAeIaMu
CTpaHbl, 3aKOHOJIATEIIFHO 3aKPEIUISETCA B KAUeCTBE HEOTHEMJIEMON YaCTH BHELIHEU
nonuTuku (cT. 7 3akoHa, peryaupyomuiero otTHomeHus Pecny6imku CiaoBeHus U ciio-
BEHIICB, MPOXKMUBAIONUX 3a pybexkom; ct. 6 3akoHa «OO0 otHomeHusx PecmyOnuku

poOJIeMbl CaMOHJCHTH(HKAIIMN PECHOHCHTOB U BIMSHUEM HA Hee moiuTHyeckux (akropoB (Sébastien,
2012:28).

4 Cm.: CrpaTeruja ovyBama M jauama OJHOCA MaTHYHE ApKaBe M IMjacriope W MaThuHe apxase u Cpba y
peruony. beorpan, 2011. C. 2, 5—6. Available at: http://dijaspora.gov.rs/wp-content/uploads/2012/12/
strategija_mvd2011.pdf [Accessed 6™ August 2021].

5 Act Regulating the Relations between the Republic of Slovenia and Slovenes Abroad No. 007-05/04-7/3 of
April 4™ 2005. Available at: https://data.globalcit.eu/NationalDB/docs/SLV%200G%2043%202006
ENGLISH AS%20ENACTED.pdf [Accessed 17" August 2021].

6 Zakon o odnosima Republike Hrvatske s Hrvatima izvan Republike Hrvatske. Available at:
https://www.zakon.hr/z/507/Zakon-0-odnosima-Republike-Hrvatske-s-Hrvatima-izvan-Republike-Hrvatske
[Accessed 12% June 2021].
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XopBatusi W XOpPBATOB, MPOXHUBAIOMIMX 3a Tpenenamu PecryOmmku XopBaTws»).
B ®enepansaom 3akoHe oT 26 ceHTs0ps 2014 1. «O mBeimapiiax, mpoXUBAIOIINX 32
PYOekOoM, M HX YUPEKICHUAX» HpelyCMaTPUBAETCS yIeT UX MHTEPECOB IPH ONpeie-
JICHUW BHEUTHETIONIMTHYECKON cTpareruu crpansl (1. 8). B CtpaTerun HalimoHambHON
6e3onacHocTu Pecry6nuku Apmenus 2018 r.* maHapMsHCTBO Kak Hjest OCO3HAHUS U
pealin3alyy KOJIEKTUBHBIX HHTEPECOB apMSH MTPOBO3MIIAICHO OJHUM U3 NMPUHIIUIIOB
BHEUIHEH MonuTuky (1. 4.2).

l'ocynapcTBa cTpeMsTCsl CMOIB30BaTh COOTEYECTBEHHUKOB JIJISl IPOIBUKCHHS
CBOMX BHEIIHETIOIMTUYECKIX HHTEPECOB, B TOM UKCIIE€ B KaueCTBE O(pUIIMATBHBIX UITH
HeopUIMaTBHBIX 1000KcTOB. Hanpumep, co3nanue mponoibCKoro J000u 3a rpaHueit
SBIISICTCS OJHUM U3 IPUOPHUTETHBIX HANpPABICHUH JESITEIHHOCTH YTIOJHOMOYEHHOTO
IIpaBUTENbCTBA 110 J€aM TIOJBCKON JMAcTophl M TONSAKOB 3a pybexom’. Cepbust
paccMaTpUBaeT IUACIOpy Kak 3HAUYUMBIN pecypc i J00OUpOBaHHS €€ HHTEPECOB B
nporiecce BerymuieHus B EBponelickuii coro3 u B 1ienioM B otHomeHusx ¢ EC, a takxe
JUISl yIydIIeHHs pelTyTaliy cTPpaHbl 3a rpanuei'’.

MHorumMu cTpaHaMy HAaKOILJICH MHTEPECHBI M Pa3sHOOOpa3HbIM OMBIT ycreml-
HOT'O B3aUMOJICUCTBUS C 3apyOEKHBIMH JUACTIOPAMU, KOTOPBIA MOKET OBbITh MOJIe3€H
Poccun. B cratbe npeacraBieHsl €ro aHaJIu3 U CUCTEMAaTHUECKOE U3JI0KEHHE.

OcHoBonoJarapuye NPUHUMIBI ¥ IJIaBHbIE HANIPABJICHUS IOCY1apPCTBEHHOMI
NOJUTHKH B OTHOLIEHNH COOTEYeCTBEHHNKOB, POKMBAIOIIHUX 32 py0e:xoM

BonpmmHCTBO rocy1apcTB ceroiHs pa3pabaThiBalOT U MPOBOASAT CIICIHAIBHYIO
HOJINTUKY, HAINlPABJICHHYIO Ha TOJAEp)KAaHHE CBS3eH C COOTEUYECTBEHHHKAMH. JTO
HaIIpaBJICHUE JICSATEILHOCTH TOCYJapCTBAa BO MHOTUX CTPaHaX 3aKPEIUICHO Ha KOHCTH-
TYLMOHHOM YPOBHE; HPUHATHI CIEIMalbHbIE 3aKOHBI, ONpPEAEISIONINe MPaBOBON
CTaTyC COOTE€YECTBEHHHUKOB, HAMPABICHUS U (OPMBI B3aUMOJICHCTBHS C HUMH.

Hekotopele rocymapcrBa 3aKOHOJATENBHO 3aKPEIUIAIOT IETH M OCHOBHBIC
HallpaBJICHUSA CBOCH ITOJIMTUKH B OTHOIIICHUU COOTCUYCCTBCHHUKOB, ITPOXKXUBAIOIINX 3a
py6exxoMm. B coorBercTBuM ¢ 3akoHoM Pecmy6nuku Cep6ust ot 26 okrsiops 2009 r.
«O nuacriope u cepbax, MPOKHUBAIONINX B PETMOHE»' ' TOCYIAPCTBO MOJIIEPKHUBAET,
YKPEIUTAET U OCYIIECTBISIET CBA3H C ANACHIOPON U cepOaMu, MPOKHUBAIOIIUMH B PETH-
one'?, M B OTHX HEAX CTPEMUTCS K YJIy4IIEHHIO MX MOJOKEHHS B TOCY/IapCTBAX Mpe-
OBIBaHMS, 3AIIUIIACT MX [IPAaBa ¥ HHTEPECHI IIOCPEACTBOM 3aKIIFOUCHUS JIBYCTOPOHHHX

7 Loi fédérale du 26 septembre 2014 sur les personnes et les institutions suisses a I’étranger // Recueil officiel
du droit fédéral, 2015-10-20, n°® 41, pp. 3857—3877.

8 Cm.: Oduumansuelii caiit [pasutensctsa Pecny6auku Apmenns. Pexum pocryna: https://drive.google.com/
file/d/1z5LyqhHO03i8PIoY 1JjrvEMK3tem0KYZJ/view (nata obparuenus: 03.04.2021).

® Pelnomocnika Rzadu do Spraw Polonii i Polakéw za Granicg. Available at: https:/www.gov.pl/web/
polonia/misja [Accessed 18" August 2021].

10°Cm.: Crpareruja ouyBama U jauama OJHOCA MATHYHE JIPKABE W JUjaclope W MaTHuHe apxkase u Cpba y
peruony. C. 18—20, 28—29.

11 Zakon o Dijaspori i Srbima u Regionu. Available at: http://demo.paragraf.rs/WebParagrafDemo/ZAKON-
O-DIJASPORI-I-SRBIMA-U-REGIONU-SI.-glasnik-RS,-br.-88-2009.htm [Accessed 17" August 2021].

12 « Tnacniopa» BriouaeT B cebs rpaxkaan CepOuu, NPOKUBAIONIMX 3a TPAHUIIEH, a TAKKe IIPEICTaBUTENEH
cepOCKOro Hapoa — IMUTPAHTOB C TEPPUTOPHUU PeciyOnnKky 1 U3 peroHa U X OTOMKOB (4. 1 cT. 2 3akoHa).
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¥ MHOTOCTOPOHHHMX MEXJyHapOJHBIX JOTOBOPOB B COOTBETCTBUHU C CaMBIMHU BBICO-
KHMHU MEXITyHApOJHBIMH CTaHJapTaMM; MOJ/ICPKUBACT UCIONb30BaHKE, H3YyUCHUE U
pa3BUTHE CEPOCKOrO s3bIKA M KUPWUIMIBI, COXpaHEHHE CepOCKOW KyIbTypHOH,
THUYECKOH, S3bIKOBOM M PENMTHO3HON CaMOOBITHOCTH, Pa3BHBAET SKOHOMHUYECKOE
COTPYJIHHUYECTBO C TUACTIOPON U cepOaMu, MPOKHUBAIOIIMMH B PErHOHE; 00eCIIeYnBaeT
yCIIOBUS 17151 paOOThI OpraHU3alfii 0 COTPYAHUYECTBY C HUIMU U COOTBETCTBYIOLIETO
oropxetHoro gouaa (. 1—4 ct. 4).

XopBatusi COAEHCTBYET COXPAaHEHHUIO M YKPEIUICHUIO TOJIOKEHHSI XOpPBATOB,
MPOXKHUBAIOIINX 32 MPEleIaMHi CTPAHbI, U UX UICHTHYHOCTU TOCPEACTBOM H3yUYEHUS
A3bIKA, PA3BUTUS KYJIbTYpPbI, 0Opa30BaHMs, HAYKH, SKOHOMHUKH, 3IPaBOOXpPAHEHUS,
COlMaIbHON MOMUTHKHU U criopTa (4. 1 cT. 7 3akoHa «OO0 oTHOmEeHUAX PecmyOmuku
XopBatusi W XOpPBATOB, MPOXHUBAIOMIMX 3a Tpenenamu PecrmyOmmku XopBaTus»).
PecnyOnuka o0beqMHSACT BCEX XOPBATOB, Kak MPOXKMUBAIOMIKX B PecryOnuke, Tak u 3a
ee mpeaesaMu, B IESAX JOCTHXKEHUS XOPBATCKOTO KYJIbTYPHOTO €IMHCTBA TMOCPEI-
CTBOM KYJIbTYpHOM, 00pa30BaTeIbHOM, HAy4YHOU, HHPOPMALIMOHHON, SKOHOMHYECKOM,
CHOPTUBHOMU M IpYrod COLMANbHOMN AEATEIbHOCTH, BaKHOM /Ul COXpAHEHUS U YKpeI-
JICHUSI XOPBAaTCKOM caMOOBITHOCTH M MPOLBETaHUS Haluu (CT. 9).

AHaJOTHYHBIC TIOJIOKEHUSI COAEPKATCA UM B 3aKOHOAATEIHCTBE JPYTUX CTpaH
(ct. 9—10, 4. 1 ct. 11 3akona, perynupytomiero otTHoenus Pecry6niku CnoBeHus u
CJIOBEHIIEB, MPOKUBAONINX 32 pydexoM; c¢T. 1—2, 4. 1 c1. 9, cr. 12—15 3akona Pec-
ny6auku Kocoso ot 15 anpens 2010 r. Ne 03/L-171 «O auacnope»'?; m. (¢) § 2 ct. 1,
m 1 § 5 cr. 1 3akona CnoBankoit PeciyOmmmku ot 23 centsiops 2005 r. Ne 434 «O
CJIOBAaKax, MPOYKUBAIOIIUX 33 TPaHUIICH, 1 BHECEHUH U3MEHEHHUI U JOTIOJTHEHU B OT-
JiebHBIE 3aKOHOATENLHbIE aKThI» *).

B nenom rocyaapcTBeHHast MOJUTHKA B OTHOIIEHUH COOTEYECTBEHHUKOB, IPO-
JKUBAIOLIUX 32 PyOeKOM, MPECielyeT eI COXPaHEHUS X HAIIHOHAIbHOM (SI3bIKOBOM,
KyJbTYPHOH, PEIUTHO3HON) MACHTUYHOCTH, MOAJAEPIKAHUSA CBSI3€H C TOCyIapCTBOM
MPOUCXOKICHUS, BOBJICUCHUS MX B COLHUAIBbHYIO, KYJbTYpHYIO, SKOHOMHUYECKYIO
Y TIOJIMTUYECKYIO JKU3Hb CTPAHBI. B 3THX 1eNsiX rocy1apcTBa COACUCTBYIOT U3YYSHHUIO
COOTEYECTBEHHUKAMH, MTPOKUBAIOIINMU 32 PyOEKOM, POJHOTO S3bIKa, MPHOOIICHUIO
UX K HAIIMOHAJILHOH KyJIBTYPE U TPAJAULUM, TOAEPKUBAIOT OPTraHU3alUH IUACTIOPEI,
Pa3BUBAIOT UX COTPYAHUYECTBO CO CBOMMH OpraHaMH BJIacTH, HAYYHBIMH U 00pa3oBa-
TEJNBHBIMHU YUPEXKACHUSIMH, OM3HEC-CO00IIeCTBAMH 1 HEKOMMEPUYECKUMH OpraHu3allu-
SIMU, TTOOIIPSIFOT UHBECTUIIMOHHYIO aKTUBHOCTh, B HEOOXOJUMBIX CITy4YasiX OKa3bIBaIOT
COOTEUECTBEHHUKAM COLUAIbHYIO TOMOIIIb.

Becbma nokasarenbHbl IPUHIMIBIL, HA OCHOBE KOTOPBIX FOCYAapCTBA BBICTpau-
BalOT CBOE B3aUMOJICHCTBHE C JUACTIOPAMHU.

Tak, rocynapcTBeHHas MOAJIEPKKA CIIOBAaKOB, MPOKHUBAIOIIUX 33 pPyOexoM,
0asupyeTrcss Ha MPHUHIMIIAX paBHOrO oOpamieHus (3amper AUCKPUMUHAIMH TPH

ITon «cepbamu B peruoHe» IMOHUMAIOTCS NPEACTABUTENH CEpPOCKOro Hapojia, npoxusatouue B ClloBeHUH,
Xopsatuu, bocann u I'epuerosune, Yepnoropuu, Makenonun, Pymeinun, Andannu u Benrpun (4. 2 cT. 2).
13 Law No. 03/L-171 of 15 April 2010 on Diaspora of Kosovo. Available at: http://old.kuvendikosoves.org/
2¢id=2,191,421 [Accessed 17 August 2021].

14 Act 474 of 23 September 2005 on the Slovaks Living Abroad and on Amendments and Additions to Certain
Laws. Available at: https://www.uszz.sk/legislativa/act-on-the-slovaks-living-abroad-and-on-amendments-
and-additions-to-certain-laws/ [Accessed 17™ August 2021].
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[IPE0CTaBIEHUH FOCy 1apCTBEHHOM IOMOIIH); TEPPUTOPUAIBHOCTH (YBa)KEHUE TeppU-
TOPUAIBHOIO CYBEPEHUTETA M IEJIOCTHOCTH TOCYIAapCTBa, I'PAXXIaHUHOM KOTOPOTO
SBJIIETCS MM HA TEPPUTOPUU KOTOPOTO MPOKHUBAET CIIOBAK); MPUHIUI KOHKPETHOTO
noaxoa (yueT Kak crnenuuyeckux NoTpeOHOCTeN CI0BAKOB, IPOKHUBAIOLIUX B OIpe-
JIeJIEHHBIX TOCYy1apcTBax, TaK U IieIel oiepKaHus U pa3BUTHE CIIOBALIKON HACHTHY-
HOCTH, KYJIBTYPBI, SI3bIKA ¥ KyJIBTYPHOTO HAacleAws B ATHX cTpaHax (m. 2—3 § S cr. 1
3akoHa «O cinoBakax, IpOKUBAIOIIMX 32 TPAHULIEH, 1 BHECEHUH U3MEHEHHUI U J0MOJI-
HEHU B OT/I€JIbHbIE 3aKOHOIATEIIbHbIE aKThI»).

Pecny6muka CrioBeHMs B OTHOIICHUSAX C aBTOXTOHHBIM CJIOBEHCKHM HALlMOHAb-
HBIM COOOIIECTBOM B COCEAHMX CTPaHAX IEHCTBYET B COOTBETCTBHM C HMPUHIIMIIAMH
HaJJIeXKAaILEero JUIsl roCcy1apcTBa MOBEIEHUs, IEMOKpAaTUU U nmapTHepeTsa (4. 2 ct1. 11
3akoHa, perynupytouiero otHomeHus Pecriy6inuku CrioBeHuUs U CIOBEHLEB, IPOKUBA-
IOIIUX 33 PYyOEIKOM).

Pecrny6nuka XopBatust BBICTpauBaeT CBOM OTHOIIEHUS C XOpBaTaMu, IIPOXKHUBA-
IOLUMH 32 €€ Ipe/ieJaMH, Ha OCHOBE B3aUMHOT'O COTPYIHUYECTBA, MPEIOCTABICHUS
MIOMOILY U YKPEIJICHUs UX COOOILECTB, IPUHUMAs BO BHUMAHUE BCE UX pa3HOOOpas3ue
U paznuuHble noTpedHoctu (cT. 5 3akoHa «OO6 otHomeHusx Pecry6nuku Xopsatus u
XOPBATOB, MPOKMUBAIOIINX 3a Mpeaenamu Pecryonuku XopBatusy).

[IpaButensctBOo PecnyOnuku Ilonpina B cOTpyAHHYECTBE ¢ COOTEUYECTBEHHU-
KaMHU PYKOBOJICTBYETCS CIEIYIOIIMMU MPUHIUIAMH: MPUOPUTETHOCTb COTPYIHHYE-
CTBa C JIMACIOpOil BO BHEUIHEH MOIUTHUKE; NPU3HAHKUE IMAPTHEPAMU 110 COTpYIHHYE-
CTBY BCEX, IPOKMBAIOIMINX 32 pyOeKOM, HE3aBUCHMO OT MX T'PaKIaHCKOTO cTaTyca,
€clii OHM THpoucxoaar u3 llompmM U COXpaHSIOT YyBCTBO MPHUYACTHOCTH K HEW;
IPU3HAHUE MOJIbCKON KYJbTYpPbl OOLIMM JOCTOSTHUEM BCEX IOJIIKOB, HE3aBUCHMO OT
MecTa IPOKUBAHMSL; IPU3HAHUE BAYKHOM POJIH MOJILCKOM Jracnops! B OPMUPOBAHUH
JIPY’KECTBEHHBIX OTHOILIEHUI MEXAy cTpaHaMM npoxkuBaHus U [lonbluei 1 B 3KOHO-
MUYECKOM U KYJbTYPHOM PAa3BUTHH 3TUX CTPaH; YBAKEHUE IPAKIAHCKON JOSIBHOCTH
MpecTaBUuTeNIel TUacIophl K cTpaHaM, rpaskJaHaMH KOTOPBIX OHU SIBJISIOTCS; pa3BU-
THE BCECTOPOHHETO COTPYIHHYECTBA MEXIY CTpaHaMHU IPOXHUBAHUSA JUACIIOPHl U
ITosbmiei; B3aMMOBBITOJHOCTh COTPYAHUYECTBA C IUACIIOPOM; PAllMOHAIBHOE PaACIIO-
psbkeHue 010 DKETHBIMU CPEACTBAMHU, BBIACSIEMBIMH Ha COTPYTHHYECTBO C AUACTIOPOI
(paznen I1.2 TIpaBuTeNnbCTBEHHONM MPOrpaMMBbl COTPYTHUYECTBA C MOJIBCKOW JAMACIIO-
POt U ToNAKaMHu, IPOKUBAIOIIMMHE 32 py6eskoM, Ha 2015—2020 rr.'?).

Taxum 06pa3om, rocyapcTBa, peaau3syst CBOIO IOJUTUKY B OTHOIIEHUH COOTe-
YECTBEHHHUKOB, CTPEMSATCS] YUUTHIBATH KAaK OOIINE MHTEPECHl COXPAHEHHS HAIIHOHAIIb-
HOW MJIEHTUYHOCTH U Pa3BUTHS CBSA3EH C JMACIOPaMH, TaK U crieruduyeckre norpeo-
HOCTU OTJEIbHBIX TPYII COOTEUECTBEHHUKOB, a TAaKXKE yBa)KaTh CyBepEHHbIE IpaBa
roCyJJapcTB UX NMpeObIBaHUSA U HEOOXOAUMOCTh UHTETPALMH B IPUHUMAIOIINX O0IIe-
CTBax.

15 Rzadowy program wspoltpracy z polonia i polakami za granica w latach 2015-2020. Available at:
https://www.gov.pl/documents/1149181/1150183/Rzadowy_program_wspolpracy z Polonia i Polakami
za_granica_2015-2020.pdf [Accessed 26™ August 2021].
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I/IHTeralll/Iﬂ COOTCYECCTBCHHUKOB B NOJTUTHYCCKYIO )KU3Hb
rocyaapcrBaa nNpoMCxX0KICHUsA

Bogieyenne cooTe4ecTBEHHUKOB B MOJUTHYECKYIO KH3Hb TOCY1apCTBA MPOUC-
XOXICHHUS SBJIAETCS BaKHBIM MHCTPYMEHTOM MOJIUTUKU UHTErpanuu. [1o MHEHUIO KC-
MEPTOB, B COBPEMEHHBIX YCIOBUAX y4aCTUE IPa)JaH, MPOKUBAIOIINX 3a pyOeKoM, B
rOJ0COBaHUM MPUAAET JEMOKPATUUYECKONH CUCTEME IMpaBieHUs OOJBIIYIO JIETUTUM-
Hoctb (Fierro, Morales & Gratschew, 2007:30). Tenaenuus npenocTaBieHus n30upa-
TeIBHBIX MpaB TpaKIaHaM, MPOKUBAIOIINM 32 pyOe oM, cTajla MPOCIEKUBATHCSA C
1960 rr. (Nostitz, 2021:3). B HacTosmee Bpemsi TpH YETBEPTH TOCYAapCTB MHUpa
JIOITyCKAOT B TOM WM MHOH (pOpMe ydacTHe rpax/iaH, MPOKUBAIOIINX 3a MpeeaMu
ctpansbl, B BeOopax (Goldberg & Lang, 2021). CornacHo 6a3e nqaHHBIX, coaepKaeit
uHpopMmarmio o 216 rocymapctBax mupa (51 rocymapcrtBe EBpombl), rpaxknane,
MPOXKUBAIOIIME 32 pyOekoM, MOTYT y4acTBOBAaTh B TOCYJAapCTBE NMPOUCXOXKICHUS B
napjaMeHTCKUX BbiOOpax B 126 rocynapcrBax (B EBpone — B 45), B mpe3uaeHTCKUX
BBIOOpax — B 89 cTpanax (B EBpone — B 21)'°, B 061IeHanOHANEHBIX pedepeHTyMax
B 75 ctpanax (B EBpone — B 26), UM 3ampelIeHO y4acTBOBaTb B T'OJIOCOBAHUSX
B 53 crpanax (B Espone — B uetsipex)'’. Psan rocynapcets (®Opanius, Uramus, opry-
ranmusi, XopBatus, Monnosa, Kabo-Bepne, DxBanop, Jluan, Kor-1’Usyap, Hurep,
Ceneran, TyHuc) npeaycMaTpuBaroT CIIEIMAIBHOE MIPEACTABUTENLCTBO TPAXKIAH, IIPO-
’KMBAIOIMX 3a rpaHuIeii, B mapnamente'® (Fierro, Morales, & Gratschew, 2007:11, 28).

CymiecTBYIOT JOBOJIBI 32 M IPOTUB YUaCTHS TPaXK/IaH, IPOKUBAIOIINX 3a pyOe-
’KOM, B HAaIlMOHAJBHBIX BhIOOpax. Pacmmpenue n30MpaTeaIbHOro KOPITyca MOBHIIIACT
JIETUTUMHOCTB BBIOOPOB M UX TPEACTAaBUTEIBHOCTD, OTHAKO PE3yJIbTaThl BIOOPOB HE
OKa3bIBAIOT KAKOT0-TMOO0 CYIIECTBEHHOTO BIMSHMS Ha dKU3Hb JAaHHOU TPyl U30Hpa-
Teneil. Bmecte ¢ Tem, eciu KOIM4eCTBO 3apyOexHBIX H30MpaTeneil 10CTaTO4YHO
BEJIMKO, UX y4acTHe B BbIOOPAX MOKET CKa3aThbCs HA pe3ysbTaTax HENpeacKa3yeMbIM
o6pazom'®. B cBA3M ¢ 3TUM B IMTEpaType OTMEYAETCS, UTO TIPEANOUTHTEIbHEE PEJI0-
CTaBJIATh PaXkJlaHaM, IPOKUBAIOIINM 32 py0eKoM, BO3MOXKHOCTb ObITh N30paHHBIMU
B MIPEJICTABUTENbHBIE OPraHbl, @ HE TOJIBKO Y4aCTBOBAThH B TOJIOCOBAHUU. JTO MO3BO-
JSIeT UHTETPUPOBATh JAHHBIX JIUI B OJUTUYECKYIO )KU3Hb CTPAaHbI U IPEAOTBPAIIATh
HEeNpeIBUICHHBIE pe3ynbTaThl rojocoBanus (Nohlen & Grotz, 2000:1143).

BwMmecTte ¢ Tem B auTeparype oOpariaeTcsi BHUMaHHE Ha TO, YTO B PsiJie CIIydaeB
COOTEYECTBEHHHKH HE MOTYT Ha MPAKTHUKE Pealn30BaTh MPEJOCTaBICHHBIC MPaBa: B

16 BmecTe ¢ TeM 3aKOHOJATENLCTBO HEKOTOPBIX CTPAH IIPE/yCMATPUBAET YTPATy M30MpPATENbHBIX IIPaB B CIIy-
Yae NPOXKMBAHUS 32 IPAHUIICH CBBIIIEC ONMPEIEICHHOT0 CpoKa (ABCTpaus — IIECTh JeT, BenukoOpuranus —
15 net, l'epmannst — 25 ner, Kanaga — st set, Typuust — mects mecsineB) (Fierro, Morales, & Gratschew,
2007:23).

17 Cm.: International IDEA Institute for Democracy and Electoral Assistance. Voting from Abroad Database.
Available at: https://www.idea.int/data-tools/world-view/52 [Accessed 12 August 2021].

18 Voting Matters: Diaspora Parliamentary Representation. Available at: https:/diasporafordevelopment.euw/
wp-content/uploads/2021/06/Voting-matters-diaspora-parliamentary-representation-EN.pdf [Accessed 12 July 2021].
19 Kak ormeuaercs B Jmreparype, Bbi6opsl B Utamiu 2006 1. u B Pymbinuu 2009 1. moKasaiu, 4To rojoca
rpaXkJiaH, IPOXHBAIONINX 3a PyOEKOM, MOTYT HOBIIUATH Ha Pe3yJIbTaThl FOJIOCOBAHMS, U HE BCETIa TakK, KaK
9TO Npearojarajd Te, KTO HPOABUTAN INPEJOCTaBICHHE NaHHBIM JIMLAM IIpaBa y4acTBOBaTh B BBIOOpax
(Nostitz, 2021:3).
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HEKOTOPBIX CTpaHaxX HE MPEAyCMOTPEHO roJI0COBAHUE 33 PYOEKOM, U Ui OCYIIECTB-
JICHUS BOJIEU3BSBIICHNS HEOOXOAMMO PUEXaTh B TOCYAAPCTBO MIPOUCXOMKACHUS; B TEX
CTpaHax, I/ie CYIIECTBYET BO3MOKHOCTh TOJIOCOBAHHS B MOCOJBCTBAX HMIIM KOHCYJIb-
CTBaXx, U30MpaTeIbHbIC YYACTKH PACIIONI0KEHBI IAIEKO OT TPAIUIIMOHHBIX MECT pacce-
nenus auacropsl (Gamlen, 2006:11). [To MHEHHIO SKCIIEPTOB, B COBPEMEHHBIX YCII0-
BUAX TOJIOCOBAHUE MO MOYTE U 3JIEKTPOHHOE I'0J0COBAaHHUE CYIIECTBEHHO OOJEeryaroT
yuacTHe MpecTaBuTeN el Auaciopsl B BeIoopax?’,

Bo ®pannun npenctaBUTeNsCTBO IpaX/iaH, MPOKMBAIOIIUX 32 pyOeKoM, B map-
JAMEHTE MPEAyCMOTPEHO Ha KOHCTUTYIIMOHHOM YpoBHE (4. 5 cT. 24). 3a maHHBIMU
munamu pesepsupyrorces 11 mect B Haunonansnom cobpanuu u 12 mect B Cenare.
JlenmyTaTel M30MparOTCsS HA OCHOBAHUH TMPSIMBIX BHIOOPOB B 11 reorpadudecku omnpe-
JENIEHHBIX AKCTEPPUTOPHUATBHBIX H30UPATENBbHBIX OKpYrax, C(OpPMHPOBAHHBIX Ha
OCHOBE JIeMOrpaUuecKoro pacrpeaeneHus GpaHIly3CKHX T'pakIaH, MPOKUBAOIINX
3a pyOeXoM, CeHaTopbl — IyTeM KOCBEHHBIX BBIOOPOB UWIEHAMH KOHCYJIBCKHUX
coseToB? .

[IpenocraBnenue rpaxkaaHam, MpoOKUBAIOLINM 3a pyOex oM, IpaBa yuacTBOBATh
B BbIOOpAx CTUMYJIMPOBAJIO NOJUTHUECKHE TAPTUU K CO3JITAHUIO CBOUX OpraHU3aluil B
JIPYTHX CTpaHaX B LEJSAX MPOBEICHUS KaMIIaHUH ¥ MPUBJICUEHUS TTOTEHIIUAIBHBIX U3-
oupateneit (Friedman & Kenig, 2021:2). Pa3Butre nHpOpMalMOHHBIX TEXHOJIOTHH,
MO3BOJIAIOIIMX B YIAJIEGHHOM PEKUME BECTH MOJIMTUIECKHIE JUCKYCCUH, OCYIIECTBISATh
0oTOOp KaHIUAATOB M cOOp (PMHAHCOBBIX CPEACTB, CYIMIECTBEHHO OOJETYMIIO YIacTHE
COOTEYECTBEHHHUKOB B JCATEIbHOCTH MOJIUTHYECKUX MAPTUI TOCYAapCTBA MPOUCXOXK-
JCHUSI.

B HacTosimiee BpeMsi MHOTHE BeAyIIME MAPTHU €BPOMEUCKUX CTpaH CO3JalIi
CBOU NOJpa3esieHus 3a pyOekoM: OpUTaHCKHE KOHCEPBATOPHI HMEIOT 67 TaKUX MOA-
pasnenenuii (25 B EBporne, 42 — 3a ee npenenamn), neitbopuctel — 46 (22 B EBpore,
24 — 3a ee mpeaenamu); (ppaHiysckue pecmyOnmkanikl — 120 moapaszaeneHuit
(24 B EBpone, 96 — 3a ee npenenamu), counanuctsl — 86 (30 B EBpone, 56 — 3a ee
npenenamu); repmanckuit XJIC — 37 nonpasnenenwuii (22 B EBpone, 15 — 3a ee mpe-
nemamu), CATIT — 15 (11 B EBpone, yetbipe — 3a ee npeaenamu) (Nostitz, 2021:6).

Bce kpynabie monmutndeckue naptun OpaHIuN CO3AI0T CBOW TOPa3IeICHHS
(cexmum, KOMUTETHI, (heqepanun) 3a pyoeskom. bosbie Bcero 3apyOekHBIX Mmoapasie-
JEHUM UMEIOT pecnyOaukaHipl, npu 3ToM 20 % oT 00Imero uncna ux 3apyOe’KHbIX
YJICHOB MPOXXHMBAET B cTpaHax benmirokca, B Tom umcne 12 % B bensrum (Nostitz,
2021:14). B cooTBeTcTBUM ¢ YCTaBOM NapTHH> IEIbIO 3apyOekKHbIX T0pas3aeneHuii

20 Cwm.: Final Conclusions of the Conference on “Diaspora Active Participation in State-Building Processes”.
16 December 2019. Para. 3A. Available at: http://www.assembly.coe.int/LifeRay/MIG/ DiasporaNetwork/
2019/20191216-ConclusionsTbilisi-EN.pdf?fbclid=IwAR0T95Mo761Q61 AMMqgv-TzOPOPrvBRDOSRB-
KIOWrzk9brEoESWD23qg7M [Accessed 17" June 2021].

21 KoHCYNbCKHIT COBET — CTPYKTYpa, CO3/IaHHAs TSl 3AIIMTHI HHTEPECOB (DPAHILY30B B TOCYAPCTBE TIPOKH-
BaHUs. UJEHBI KOHCYJILCKOT'O COBETa M30UPAIOTCS Pa3 B LIECTb JICT rpaXKJaHaMH, OQULHAIBHO 3apErUCTPUPO-
BaHHBIMH B OIPEICICHHOM KOHCYJIBCKOM OKpyre. B KOHCYJIbCKHil COBET BXOIUT JIEBATH 4esioBeK. IIpencena-
TEIbCTBYET B KOHCYJILCKOM COBETE IJIaBa JUIIOMATHYECKOr0 MM KOHCYJILCKOTO YUPEIKICHHS 100 ero mpes-
CTaBUTEJIb.

22 Les Republicains-Reglement interieur de la federation des francais etablis hors de France 2015. Available at:
https://republicains.fr/wp-content/uploads/2019/11/2016-01-27-1R-regement-interieur-ffe.pdf [Accessed
17% June 2021].
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ABIISIETCS Y4eT 0COOBIX MOTPEOHOCTEH 3arpaHUYHBIX WIEHOB NAPTHH U MHTETPALIUS UX
IIPEUIOKEHUH B IpOrpaMMy NapTHUH, MPEACTABUTENBCTBO JAHHBIX JIML B €€ OpraHax
yrpasieHus (ct. 3).

B Ttex cimywasx, korjga rocyaapcrsa IpOKMBaHMsI OIpaHUYMBAIOT WIM 3arpe-
LIAIOT JAESTEIbHOCTh IMOJAPA3JCICHUN MOJUTHYECKUX NapTUH HMHOCTPAHHBIX TOCY-
JApCTB, MPEANOYTEHUE OTIAeTCs APYTUM (popMam, B 4aCTHOCTH — CO3/1aHUI0 Hedop-
MaJbHBIX FPYII JIpy3ei NapTUH.

[Tonutnueckue napTum JaTHHOAMEPUKAHCKHUX rocyaapcts (DkBanop, bonusust)
0OBIYHO HE CO3/Ial0T CBOM TOIPA3/IEIICHUS 32 pyOeKOoM, a COTPYTHUYAIOT ¢ 00BETMHE-
HUSIMH MUTPaHTOB. OHU HEe (OPMATTU3YIOT OTHOILICHHS C STUMH OPTaHNU3ALUSIMH, ITPEI-
MOYHTask BHEIPATHCS B HUX U B CIIydae HE0OXOAUMOCTH KOOTITUPOBATH B CBOM OPTaHBI
WX npejcTaButeseii”. T1apTuH yYUTHIBAIOT TO OOCTOATENBCTBO, YTO MHIPAHTHI HE
CJIMIIKOM 3aMHTEPECOBAHbI B KOHTAKTaX ¢ HUMH, II0J1aras, 4T0 KIMEHHO MOJUTHYECKAs
3JIUTa Coco0cTBOBaANIAa UX AMUrpaiuu. Kpome toro, coxpanss u gaxe MoaepKUBast
KyJbTYPHYIO UICHTUYHOCTh, MUTPAHTHI C TEYCHWEM BPEMEHH YTPAuyUBaAIOT HHTEPEC K
HaIlMOHAJILHOM nosinTHKe cTpaH npoucxoxaeHus (Fliess, 2021:2—4, 9).

['paxnane Mspawnis, npoxxuBaronme 3a pyoexoM, He UIMEIOT ITpaBa yu4acTBOBATh
B F'OJIOCOBAHUH, TIOITOMY MOJUTHYECKUE NMAPTHU CTPAHBI B CBOEH ACSITEILHOCTH OpHU-
SHTHPYIOTCSI IPEUMYIIECTBEHHO Ha MpeCTaBUTENIed eBPEeHCKUX COOOIIECTB B MHO-
CTpaHHBIX rocyaapcTBax. Takas NesTeNbHOCTh OCyLIECTBIsieTCs yepe3 Bcemuphytro
CHOHHUCTCKYIO OpraHM3alMI0 U eBpeiickre MoJoeKHbIe opranu3auuu. [Ipu 3Tom mno-
JUTHYECKUE MapTHHU CTPATETMUYECKH OPUEHTHUPYIOTCS Ha MOTEHIMAIbHBIX M30upare-
Jiell, TOCKOJIbKY Ka)KIblii €Bped MMeeT MpaBo Ha penaTpuanuio B M3pauns (cr. 1
3akoHa o Bo3BpameHuu 1950 r.%), u Kax/plil penaTpuaHT ABJIAETCS IPaKIAHUHOM
W3pauns B cuity penaTpuanuy, €ciid OH He IPUOOPEN TPakIaHCTBO 110 APYTUM OCHO-
BaHMAM (cT. 2 3akoHa o rpaxaanctse 1952 r.%°). IToaaep:kuBas OTHOIIEHHUS C eBpeii-
CKOW AMacHOpOH, MOJUTHYECKHE MapTHH V3panis mo3uuoHNPYIOT ce0sl Kak CTOPOH-
HUKOB OOBEIMHEHHS HAIMU, YTO XOPOIIO BOCIPHHHUMACTCA W30HpaTENsIMH BHYTPH
ctpansl (Friedman & Kenig, 2021:4—13).

Wnrepecen ompit [Beliniapun, T/1e YWICHHI apiaMeHTa MPUHSUIA Ha ce0st 00s13a-
TEJIbCTBA MO 3aIUTEe HHTEPECOB IPAXK/IaH, IPOKUBAIOIINX 32 PYOEKOM, C yUETOM MEX-
TYHapOJHOW MOOUIBHOCTH MIBEHIIAPCKHUX I'PasKJaH U HEOOXOAUMOCTH MOTUTUIECKOTO
MpecTaBUTeNLCTBA X HHTEpecoB. B 2004 r. B denepanpHOM coOpaHuu ObLTa cO3/1aHa
mapinaMeHnTckas rpymmna «lIBennapiisl 3a rpanunein». B HacTodiee BpeMs OHa BKIIIO-
yaet 80 u/IeHOB 0OEHX NAJIaT, e€ AeATeIbHOCTh KOOPAMHUPYIOT TPU COMpesicenaTens ’.
Ota rpynna, sBisiomascs kpynHeimeil B dexepaabHOM cOOpaHUU, BHOCUT IIPEIUIO-
KEHHsI, OTPAKAIOIIUE WHTEPECHI IMIBEUIIAPIIEB, MPOKUBAIOIINX 3a TPAHUIEH, KaXKIbIe
TpU — YEThIpe Mecsla BIITYCKAET OI0JUIETeHb, COepKAIMi HH(pOopMaLHIo 0 Hanbo-
Jiee BaXKHBIX pepopmax, KOTOpble MOTYT 3aTpoHyTh AaHHbIX juil (Piccoli, 2020:351).

23 Taxas TaKTUKa UCTIONB3YETCS U B APYTUX CTPaHax. Tak, MOJUTHYECKHE MapTuu B TypIHH OOBIMHO BKIIO-
YaloT B IIAPTUITHBIC CIIUCKH JIUJIEPOB OPraHNU3alUil TYPELIKUX MUTPAHTOB, IPOKUBAIOILNX B ['epMaHuy.

24 3akon o BosppameHnu 1950 r. Pexum gocryna: https://knesset.gov.il/laws/ru/lawofreturn_ru.htm (garta
obpamenus: 17.06.2021).

25 3akoH o rpaxaaHcTBe 1952 r. Pesxum nocryna: http://callofzion.ru/pages.php?id=583 (nara oGpauienus:
17.06.2021).

26 Swiss Abroad Parliamentary Group. Available at: https://www.swisscommunity.org/es/voting-co-
determination/parliamentary-group-swiss-abroad [Accessed 17% June 2021].
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Pa3BuTHe 3KOHOMHYECKOr0 COTPYIHUYECTBA ¢ THACTIOPAMH

Bo MHOrHX crpaHax 3MMrpaHTOB pacCMaTpPUBAIOT B KaUe€CTBE BaXKHOT'O pecypca,
KOTOPBIA MOKHO HCIIOJIB30BATH JJIs Pa3BUTHS HALIMOHAJIBHOM SKOHOMHKH. B 3THX 11e-
JSIX pa3padaThIBAIOTCSl MPOTPAMMBI 110 MPHUBIICYCHUIO UX WHBECTULUH, YBETUYCHUIO
JIEHEKHBIX TIEPEBOJIOB B CTPaHy, epeaaue uMu Hoy-xay (Vezzoli & Lacroix, 2010:15).
MHBecTophl U3 yuciia COOTEYECTBEHHUKOB MOTYT COJEMCTBOBATH CO3/IaHUIO B IOCY-
JApCTBE MPOUCXOKICHUS HOBBIX OTpacied M pPa3BUTHIO CYIIECTBYIOLIMX CEKTOPOB
SKOHOMUKH. Tak, mpencTaBuTeNIn HHIMHCKON TUacopbl CIIOCOOCTBOBANI BHEIPEHHIO
B CTpaHe TeneMmenuiuHbl U MeaunuHckoro typmsma (Newland & Plaza, 2013:7),
pacmmpennto /7 oTpacieil W ayTCOPCHHra OW3HEC-TIPOIIECCOB, POCTY WHAUKUCKON
uHAycTpun BeHdypHoro kanutana (Newland & Tanaka, 2010:32).

B cuiy cBs3eil ¢ rocy1apcTBOM IMPOUCXOXACHUS NMPEACTABUTEIN JAHACIOPHI
B OOJIBbILICH CTENEHH, YeM WHBIE HHBECTOPHI, TOTOBBI HAYaTh 3aHUMATHCS TPEIITPUHU-
MaTesnbckol aestenbHOocThi0 Ha Pomuwne (Gillespie, Riddle, Sayre & Sturges,
1999:623—625). [lonumManue MECTHOU MOJIUTUYECKON, SIKOHOMUYECKOW U KYJIBTYp-
HOU crneuu(UKy, JUYHBIE CBSI3M U 3HAHME S3bIKa SIBJISIOTCS BAXKHBIMHU IIPEUMYIIE-
CTBAMHU IIPU OCYIIECTBICHUM MHBECTHLMH win OTKpbiTUH OusHeca (Newland &
Tanaka, 2010:25). IIpu 3TOM y4actue B MpeaIpUHUMATEILCKOM U MHBECTUIIMOHHOM
JESATEIbHOCTH IO3BOJSIET IPEJCTABUTENIIM JAMACIOPBl  OCYLIECTBIATH IMPSMOM
KOHTPOJIb 33 UCTIOJIb30BAaHUEM UX CPEICTB.

MHorue cooTe4eCTBeHHUKH MMEIOT 0ojiee BBICOKHMH >KH3HEHHBIN ypOBEHB I10
CPaBHEHHUIO C HACEJIEHUEM IOCyAapCTBa MPOUCXOKACHUSA, U UX JIEHEKHbBIE N1EPEBOIBI
UMEIOT OO0JIBIIIOE 3HAYEHHUE JJIsl SKOHOMHKH psijia CTpaH. ExxeronHslil pa3mep IeHEk-
HBIX MIEPEBOJIOB, TOCTynaromux B CepOuIo OT MpecTaBUTeNeH TUacop — MPUMEPHO
IATh MIIPJL JOJUIAPOB, UTO COCTABIAET 14 % BamoBOro BHyTpeHHEro npoaykra Peciy0-
miku?’. JleHesKHbIE TIEPEBOIbI IMACTIOPHI UMEIOT PEIIAKOIIee 3HAYEHHE H /IS IKOHO-
Mu4eckoi crabmibHOCTH XopBaTHH. COriaacHO 3KCIEPTHHIM OIIEHKaM, €XXEro/IHO B
Xopsaruto otnpasisiercs 6osnee oaHoro muwumMapaa espo (Winland, 2020:98).
VY nonosunsl xutenei Pecy6auku KocoBo X0Ts Ob1 OZMH 4IEH CEMbH IIPOXKUBALT 3a
npenenamu PecnyOmuku. Jlmacmopa mojaepkuBaet PecyOnnky 3KOHOMHYECKH, TI0-
ChblJIasi 3HAYUTEJIbHBIEC JIEHEKHbBIE MEPEBO/bI, KOTOPHIE UCHOIb3YKOTCS IJI Pa3BUTHS
3IpaBoOXpaHeHus 1 0Opa3oBaHusl B rocyaapcTse (Bajrami, 2019).

B 3apy0exHOM 3aKOHOJATENBCTBE UCIONB3YIOTCS Pa3IUYHbIe MEXaHU3MBI IS
BOBJICYCHHUSI COOTEUECTBEHHUKOB, MPOXHUBAIOIIUX 32 PyOEkKOM, B IKOHOMHUECKYIO
JKU3Hb CTpaHbl. B OJJHUX aKTax akLEHT JeaeTcs Ha CO3JaHUU OJIarONpUSATHBIX yCIIO-
BUH Ul pealn3aly 3KOHOMUYECKUX IIPaB U CBOOOJ COOTEYECTBEHHUKOB HA TEppU-
TOpUU TOCyJapcTBa npoucxoxiaeHus. Tak, coracHo 4. 1 cr. 8 3akona Ne 30
or 11 ampens 2000 r. (B pemakumu 2016 r.) «O Oonrapax, mpoXHBAIONIMX 3a
npenenamu Pecry6iuku Bonrapus»?® maHHbple juna, faXe €ClM OHM HE SBJIAIOTCS

27 Cm.: CTpareryuja odyBama U jayarma OJHOCA MaTHYHE APKaBe U IMjacliope U MaTWuHe apxkase U Cpba y
peruony. C. 14—15, 27—28.

28 Bulgarians Resident Outside the Republic of Bulgaria Act. Promulgated, SG No. 30/11.04.2000, amended,
SG No. 58/26.07.2016. Available at: http://web.solicitorbulgaria.com/index.php/bulgarians-resident-outside-
the-republic-of-bulgaria-act [Accessed 17™ August 2021].
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rpaxJaHaMu, MOTYT OCYIIECTBIIATh B CTpaHE SKOHOMHYECKYIO JEATeNbHOCTh, NHBE-
CTHPOBaTh, yYaCTBOBATh B IPUBATU3AIMH, BOCCTAHABIMBATH CBOE IIPABO COOCTBEHHO-
CTH U TIOJTy4aTh HACIIEACTBO B COOTBETCTBHH C JICHCTBYIOIIMM 3aKOHO/IaTEILCTBOM Ha
TEeX e YCIOBUAX U B TOM )K€ MOPSZIKE, YTO U TPaKIaHe CTPAHbI, €CIIH COOTBETCTBYIO-
1iMe JeiCTBUS He CBsI3aHbl C 3eMeNbHBIMU yyacTkamu. Kpome Toro, Bo Bpems npedbl-
BaHus B boirapuu oHM MOTYT HOJYYUTh pa3pelieHrue Ha TPYIOYCTPOHCTBO B yIpoO-
meHHOM nopsiake (cT. 7).

B npyrux ctpanax 0CHOBHOE BHUMaHHE yIEJISETCS Pa3BUTHIO CBA3EH ¢ AHacIio-
poii B menom. Tak, coriiacHo 3aKOHy, peryiupymooiieMy OTHolneHus PecmyOnuku
CrnoBenust 1 3apyOeXHBIX CIOBEHIIEB, SJKOHOMUYECKOE U PETHOHAILHOE COTPYIHHUYE-
CTBO pacCMaTpUBAETCS B Ka4eCTBE OHOM M3 OCHOBHBIX Cpep B3aUMOICHCTBHUS € 1Uac-
MOPOH, @ UHTEHCU(UKALHS COTPYTHHUYECTBA C SKOHOMHYECKIUMH, arPOTEXHUUECKUMHU
Y MHBIMU CTPYKTYPaMU 3apyOeKHBIX CIIOBEHIIEB MPU3HAETCS OJTHUM U3 TOCYAapCTBEH-
HbIX npuoputetoB (cT. 41). Ins 3akoHomarenscTBa PecmyOnmku XopBatusi xapak-
TEpHBbI CXOJIHBIE TOAX0AbI. C LEeNbI0 MPUOOPETEHUS HOBBIX PHIHKOB M COJIEHCTBUS IKC-
MOPTY XOPBATCKUX TOBAPOB U yciyr PecmyOimka mpoaBUraet coTpy IHU4eCTBO C Mpei-
MPUHUMATEISIMU XOPBATCKOTIO MPOUCXOXKIAECHUSI BO BceM Mupe. ['ocyaapcTBo moor-
pSIET YyCTaHOBIICHHE CBsI3€H MEXIy 3apyOeHBIMH M OTEYECTBEHHBIMH XOPBATCKUMHU
MpeNPUHUMATEISIMH, PAa3BUTHE JIEJIOBBIX OTHOIIECHUH C 3apyOeKHBIMU XOpBaTaMH,
MOOMIPSIET WX MHBECTHIIMU B TIPOU3BOACTBO U Typu3M B Pecrybmuke. B corpyaamue-
CTBE C TIpPEANPUHUMATEISIMH XOPBATCKOTO IPOUCXOXKACHUS pa3pabaThIBAIOTCS H
OCYIIECTBIISIFOTCS TIPOEKTHI PA3BUTHUSI PalOHOB, MPECTABISIONINX OCOOBIA MHTEPEC
JUIS TOCYAapCTBa, a TAaKXKe CIad0Pa3BUTHIX PAiiOHOB. DTH MPOEKTH MOTYT NMpeAycMat-
pHUBATh POTPaMMBI TPYJOYCTPONCTBA PEMIATPUAHTOB U IMMUTPaHTOB. OHHAHCHPOBA-
HUE COOTBETCTBYIOIIMX MPOEKTOB OCYILIECTBIIAETCSA 3a CUYET CPEACTB XOPBATCKOTO
0aHKa PEKOHCTPYKLMU U Pa3BUTHUS U IPYTUX KOMMEPUYECKUX OAHKOB, KOTOPBIM IIpe1o-
CTaBJICHBI TapaHTUHU XOPBATCKOTO areHTCTBA MO JieJaM MaJloro OM3Heca U rapaHTHii-
HbIX (oHIOB PecnyOmuku (ctT. 52 3akona «O06 otHomeHusix Pecrybnuku XopBatust u
XOpBaTOB, MPOKUBAIOIIMX 32 Mpeaenamu PecyOmnuku XopBaTusy).

B psne ctpan co3maroTcst crieruaibHbIe CTPYKTYPBI B IIENISAX WHTETPAIMH THAC-
MOPBI B 9KOHOMUKY TOCyAapcTBa npoucxoxaeHus. B Cepoun AccamOiiest 1uactopsl 1
cepOoB, MPOKUBAIOIINX B PETHOHE, CO3/1aeT DKOHOMUYECKHI COBET AMACIIOPHI, KOTO-
PBIi IpeACTaBIIET MHTEPECHI INACTIOPHI M BHOCUT Ha pacCMOTpeHne AccaMOiien npe-
JIOXKEHUS [0 CO3AHUIO YCIOBHUH /ISl BKITFOYECHHUS YWICHOB TUACIIOPHI B 5)KOHOMUYECKYIO
JKU3Hb U TPEIIPUHUMATENbCKYIO JESTebHOCTh CTPAHbI, a TAaKXKe JJIs BO3BPALLEHUS
YJIEHOB Auacnopsl B PecryOnuky; GpopmupoBanuio 6J1aronpusTHON Cpeibl sl HHBE-
CTHULIMOHHBIX TIPOrpaMM U MPOEKTOB OpraHU3aluil AHAcCTIOpbl U OTHAEIbHBIX €€
MpeCTaBUTENIeH; Pa3BUTHUIO COTPYJHHYECTBA C MYHULIMNAIUTETAMH W PErvOHAIb-
HBIMH TOPTOBO-TIPOMBIIIJICHHBIMU nanaTamu (cT. 24 3akona «O muacmope u cepbax,
MPOXKHBAIOIINX B PETHOHEY).

B Crnosenun yupexaen CoBeT 1o pa3BUTHIO OM3HECA 3apyOEKHBIX CIIOBEHIIEB,
OTIPEICIIAIONINN OPHEHTUPHI M IPUHUMAIOIINN pEKOMEHIAINN B 00J1aCTH SKOHOMHUYE-
CKOTO COTPYAHMUYECTBA C JAHHBIMHU JIMLIAMH, a TAK)KE OCYIIECTBISIOMNI OLEHKY TPO-
€KTOB FOCYJapPCTBEHHBIX JJOKYMEHTOB C TOUYKH 3PEHHs] SKOHOMUYECKOTO COTPYIHHYE-
CTBa C 3apyOeXHbIMU cilOBeHUAMHU (cT. 44 3akoHa, PEryJaHpyroIIero OTHOILIEHUS
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PecriyOnuku CnoBeHus: U 3apyOeKHBIX CIOBEHLEB). TaKMMU MPOEKTaMU SIBIISIOTCS
Crparerust 5JKOHOMUYECKOTO pa3BUTHs cTpaHbl, CTpaTerusi peruoHaIbHOIO Pa3BUTHS,
IpOrpaMMHBIE JOKyMEHTsI, ipeacrasisgeMele B EC, IIporpaMma pa3BUTHS KOHKYpEH-
UM ¥ IpeANpHUHUMAaTeNnbCTBa, CTpaTerus pa3BuUTHs PbIHKA TPyJa U TPYI0yCTPONCTBA,
Crparerus PecnyOnuku B MHGOPMAIIMOHHOM OOLIECTBE, pETHOHAIBHbBIE POrPaMMBI
pa3BUTHS.

ITo MHEHMIO PKCIIEPTOB, TOCYAAPCTBA IPOUCXOKAECHHS JOJDKHBI pa3padaThiBaTh
MOJIMTHKY, HAIIPABJICHHYIO HA CHATHE 0apbepoB U OTPaHUYEHUI AJI OCYILECTBICHHS
COOTEYECTBEHHUKAMU NPEIPUHUMATENILCKOM AeaTesnbHocTH Ha Ponune. DddexTus-
HBIMU M€paMH B IaHHOW 00JIaCTH MPU3HAIOTCS:

— MCHO/Ib30BaHUE (PUHAHCOBBIX MHCTPYMEHTOB, COJAEHCTBYIOUIMX HpUBIIEYE-
HHUIO KaluTana IMpeacTaBUTeNed Iuactopbl (OOJUraluu, CHeLUalbHbIE CHCTEMBI
KPEJUTOBaHUs, (PMHAHCOBBIE JIBIOTHI MPH OCYLIECTBICHUH OJaroTBOPUTEIbHON aes-
TEJIBHOCTU), Pa3pabOTKa CIELHAIbHBIX WHBECTHLUOHHBIX U OJaroTBOPUTEIbHBIX
IPOTrPaMM JJIsl COOTEUECTBEHHUKOB;

— COKpalleHUe OIOpPOKPAaTHUECKUX MPOLEAYp U aIMHUHUCTPATUBHBIX OapbepoB
JUIsl TPAHCTPAHUYHBIX CAEJIOK, CHUKEHUE Tapu(OB HAa UMIIOPT ChIPbs M 000pY10BAHUS
Juls o0JIeryeHysl peaau3alii TPaHCHAIIMOHAIBHBIX OM3HEC-TIPOEKTOB;

— YNpOUICHUE MEePeIBUKECHUS MEXKIY I'OCYIapCTBAMU HMPOKUBAHUS U MIPOMC-
XO0XKJIEHUs JUIsl OM3HECMEHOB M HMHBECTOPOB M3 YHCla IpeACTaBUTENICH Iuacropsl
(mpeocTaBieHUe pa3peIIeHN Ha MHOTOKPATHBIN BBE3, TOJTOCPOYHBIX BU3, BBEIE-
HHUE TBOWHOTO I'PakJaHCTBA), CHIDKEHHUH CTOMMOCTH BH3 JUJISl COMPOBOXKIAIOIINX HX
YJIEHOB CEMBH;

— JIOBEJICHHUE 10 CBEAEHHS COOTEUECTBEHHUKOB HEOOXOAMMON UH(POPMAIUU O
Be/IeHUH Ou3Heca B rOCYAapCTBE MPOUCXOKACHUS U 00 MHBECTUIIMOHHBIX BO3MOKHO-
CTSIX;

— CO3JaHHE MEXAHMU3Ma ITOCTOSTHHBIX KOHCYJIbTALUH € IPEICTABUTENISIMU JTUAC-
HOPBI B LIEJSIX BBIABICHUS IPUOPUTETHBIX C(hep SIKOHOMUKHU U MTPUBJICUEHHSI B HUX pe-
CypCOB IHACIOPBL;

— IpeI0CTaBICHNE BHICOKOKAUECTBEHHOT0 00pa30BaHus U NMpodheccHoHaIbHON
MOJTOTOBKU B cpepe OM3HECa, HAYKH, TEXHOJIOTHH TEM INPEICTABUTEINISM JUACTIOPHI,
KOTOpBIE 3aMHTEPECOBAHBI B OCYILECTBICHUN IPEAIPUHUMATENIBCKON 1€ATENBHOCTH B
HaykoeMkux orpaciax (Newland, 2010:4; Newland & Plaza, 2013:9)%.

Mo:KHO IPUBECTH ITPUMEPHI TO3UTHBHON IPAKTUKY B AaHHOI cdepe. Tak, npen-
IpUHUMATENH, OTKpbIBatolye 6u3Hec B CepOui, B TEUEHHUE IIATH JIET OCJIE PErucTpa-
UM B CTpaHe MPENpUATHS WIN Mara3uHa 0CBOOOXKIAIOTCS OT Hajora Ha MpUObLIb.
Co31aHue HOBBIX pab0O4UX MECT CTUMYJIUPYETCS IOCPEACTBOM OCBOOOKAECHUS B TeUe-
HUE TIePBbIX MATH JIET OT YIUIAThl MOJI0XOAHOT0 Hamora’’,

Bo MHOrmx crpaHax CO3JalOTCS OpraHM3alMM, OPUEHTHPOBAHHbIE HA
HNOMJEPKKY TMPEANPUHUMATEIBCKON NEATENbHOCTH IPEACTaBUTENECH JUaCIOpBI,

29 Cm.: Final Conclusions of the Regional Conference on “The Economic Potential of Diasporas”. 18 September
2019. Available at: http: // www.assembly.coe.int/LifeRay/MIG/DiasporaNetwork/2019/20190918-
Conclusions Amman-EN.pdf [Accessed 17" August 2021].

30 Cwm.: Crpareruja odyBama M jauara OJHOCA MaTHYHE JAPKABE W AMjacIiope U MaThdHe apkase u Cpba y
peruony. C. 14—15, 27—28.
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COZICCTBUE B MPOJABIKCHWU HAIIMOHAJIBHBIX KOMIAHUN Ha 3apyOe)KHBIC DPBIHKH.
CeTteBble OpraHU3aIlK IIOMOTaI0T COOTEYECTBEHHUKAM U HAITMOHAIBHBIM IIPEITPUHH-
MaTeJsiM yCTaHABIMBATh KOHTAKTHI, OOCYX/IaTh JEJIOBbIE M WHBECTUIOHHBIE IPO-
exThl. Tak, B 2005 r. Opi1a co31aHa MeKkCHKaHCKas CeTh TaJaHTOB, OPUEHTUPOBAHHAS
Ha pa3BUTHE CBsA3EH MeXy MEKCHKOW U BBICOKOKBATM(HIIMPOBAHHBIME MPO(HECCHO-
HaJllaMU B 00JacTH pa3BUTUSI OM3HEca W 00pa30BaHMs, a TAKXKE Ha MPOJBIKEHHE
CTpaHbI B KAY€CTBE TOCY1apCTBa, IPUBIICKATEIBLHOTO ISl ”HBECTOPOB. Briociencreun
oHa Obla mpeoOpazoBaHa B [ 7100anbHYIO CETh BRICOKOKBATM(HUITMPOBAHHBIX MEKCH-
KaHCKHX CIEIUAIMCTOB, KOTOpas Hadajia CBOIO paboTy ¢ yupexaenus B 2006 . oTie-
nenus B CuiankoHoBO# fonuHe. CeTh COCTOUT U3 MECTHBIX OTICNICHUN B PA3TUYHBIX
CTpaHaX C aBTOHOMHBIM YIIPaBJIEHHEM" .

[MonneprxknBaroye OpraHu3alMy CTAPAIOTCS 3HAKOMHUTh HAYMHAIOUINX IIPE-
NpUHUMATENeN WK BJIaJeNbleB OU3HEeca, CTPEMSIINXCS PACIIMPUTH CBOIO JIESATEIb-
HOCTh 32 pyOEKOM, C ONBITHBIMH JKCHEPTAaMH U PYKOBOAUTEISIMU KOoMNaHuid. OqHH
OpraHu3ally TPeIaraloT MOMOIIb B MPOBEJCHUHA MApKETUHTOBBIX HCCIICIOBAHUMI
WIX B IOJTOTOBKE TEXHUKO-DKOHOMUYECKOTO 0OOCHOBAHMSI, APYTrUe — BO3MOXKHOCTb
CTXXHUPOBOK WJIM Ja)Xe TPYJOyCTPOMCTBa B CBOMX Koprnopauusix. B dacTHOCTH, B
2001 r. wotnanackoe I'1aBHOE areHTCTBO 110 3KOHOMMUKE, IIPEAIIPUHUMATENBCTBY, UH-
HOBaLMSIM M MHBECTHLHMAM co3jano opranuzanuioo [nobanbHas Hlortnangus
(GlobalScot)** nns pykoBoguTeneil IOTIAHACKOTO OM3Heca U TeX, KTO 3aMHTePeCOBaH
B TIOJI/IEP>KKE PAa3BUTHS MIOTJIAHACKON SKOHOMUKH. Ee 11enbio SBIsieTcs! MPOABIKEHHIE
[IpY TIOMOINM TIpejcTaBuTenel auactops! LlloTnanamm Kak pernoHa mpHUBIIEKATeNlb-
HOTO JJIs1 MHBeCTOPOB. OpraHuszanus NpeaoCTaBiIseT MpeanpuHIMaTeNsIM HHpopMa-
IIUI0 O BO3MOXKHOCTSIX Om3Heca 3a pyOekoM, BBIXOE Ha PHIHKH, BEIECHHH JIEIIOBBIX
MIEPEroBOPOB, COCTABJIICHMH OW3HEC-TUIAHOB W PACHIMPEHUU JEJIOBBIX KOHTAKTOB
(MacRae & Wight, 2006:201—220.).

OOyuarone opraHu3alyy MOMOTAIOT HAYHMHAIOIIUM MPEINPUHUMATENSAM U3
YHCiIa COOTEYECTBEHHUKOB MPHOOPETATh 3HAHUS U HABBIKY JJIsl CO3JaHUSI U BEIICHHS
ycrenrHoro ousneca. OHU pa3padaThIBalOT MPOrPAMMBbI, HAIIPABJICHHBIC HA Mepeaady
3HAHUH OT HKCHEPTOB IUACTIOPHI HAIMOHAIBHBIM MPEANPUHUMATENSIM (MHOT /1A MIpeI-
JIararT TIOMOIIb B pa3paboTKe OM3HEC-TUIAHOB, PETrHUCTPAIMK KOMIAHUA 1 0popmIIe-
HUH MPEIIPUHIMATEIECKON AESITEIbHOCTH), IPOBOJAT TPEHUHTH, JAIOT PEKOMEH/1a-
UM B OTHOIICHUH TIOMCKa (PMHAHCOBBIX CPEICTB JUISI OTKPBITHA Ou3Heca. Hampumep,
D¢wuorickas ToBapHas OupiKa, sIBISIONIAACS COBMECTHON MHUIIMATHBOM PAaBUTEIHCTBA
Oduonuu u 3¢puonckoil Auacmnopsl, NO3BoOJsAET pepMepaM Morydarb UHPOPMAIHIO,
HEOOXOUMYIO ISl pealln3allii CEeIbCKOXO3SHCTBEHHON MPOIYKIUU HAa TOBAPHOM
oupxe™.

31 Cm.: The History of the Global MX Network. Available at: https://embamex.sre.gob.mx/
japon/index.php/es/133-educacion-ciencia-tecnologia/red-de-talentos-mexicanos-en-el exterior [Accessed 17
August 2021]; Red Global de Mexicanos Calificados. Available at: https://www.gob.mx/ime/acciones-y-
programas/red-global-mx [Accessed 17™ August 2021].

32 Cm.: GlobalScot. Available at: https://www.globalscot.com/home [Accessed 12t August 2021].

33 Cm.: Ethiopia Commodity Exchange. Available at: https://www.ibm.com/case-studies/ethiopia-commodity-
exchange [Accessed 12 June 2021].
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WHBecTUIIMOHHBIE OpraHU3aluy IPEAOCTABISAIOT IepBOHAYATIbHOE (PMHAHCHPO-
BaHHE COOTEUECTBEHHUKAM, MTPEJIararoluM IIePCIIeKTUBHBIE OM3HEC-TIPOEKTHI, KOTO-
pBI€ MOTYT CIIOCOOCTBOBATH Pa3BUTHIO MPEANPUHUMATEILCKOM JESITEIbHOCTH B TOCY-
JTapCTBE MPOUCXOKIEHUS, MU OCYILIECTBIISIOT MMOCIEAYIONIEEe BIOKEHUE KaluTala B
5TH IPOEKTHI".

BenuypHble opranuszanuu Hapsiiy C MperocTaBleHHEM (PUHAHCOBBIX CPEICTB
JUTsL OpraHu3aliy OM3Heca akTUBHO YYaCTBYIOT B OM3HEC-NPOEKTax, KOTOPBIE, MO UX
MHEHHIO, OyIyT HPUHOCHTH mpubsUIs. Hanpumep, ®ong Unnu® coTpynHudaeT ¢ BHI-
COKOKBaJIM(DUIIMPOBAHHBIMH TPEACTABUTEIISAMH JAUACIIOPHI B pamKax mpoekTta «CeTb
tananToB Juia uHHOBauwmi» (ChileGlobal — Talent Network for Innovation). Jlanublit
MPOEKT MPOABHUraeT U O0JIer4yaeT pa3BUTHE KIIFOYEBBIX YKOHOMHUYECKHX KJIACTEPOB B
Yunu Onaromapss KOHTakTaM ¢ cooreuecTBeHHUKaMH (CeTb 0OOBEAMHSET OKOJIO
400 BiuATENbHBIX IpeACTaBUTENEH quacnopbl). KOHTaKThI, 3HAHHUS U OIBIT MpeAcTa-
BUTEJEH AMACTIOPHI TO3BOJIAIOT IPOABUTATh YHIINIICKUE KOMITaHUU B Mupe. Dony pas-
pabaTbiBaeT ¥ (PpUHAHCHPYET WHHOBAIIMOHHBIE NMPOEKTHI B cdepe MPOU3BOJICTBA U
MPeOCTaBIEHUS YCIYT, MPOJBUTaeT nepenady 3HaHui u texHosjoruil. K 2011 r. on
IIOMOT c0o3JaTh 76 KoMIaHUi, uMeroIux 6osee 50 mapTHEPOB B CTpaHE U 3a pyOeKoM
(B TOM 4mMcIIe YaCTHBIE KOPIIOPALIMY, YHUBEPCUTETHI U TEXHOJIOTMYECKUE UHCTUTYTHI).
ITpu sTtoM B 23 U3 CO31aHHBIX KOMIAHUHA OH SIBJISJICS OJHMM M3 COOCTBEHHHKOB
(Newland & Plaza, 2013:6—7).

JIJiss MHOTHX CTpaH Cephe3HOM MPOOIIEMOI SBIISETCS SMUTPAIIHS BRICOKOOOpa3o-
BaHHBIX crienuanucTos>®. [I03ToMy rocyapcTBa MpHIAral0T yCHIIMS 110 BBIABJICHHIO
BBICOKOKBAJTM(PUIIMPOBAHHBIX COOTEYECTBEHHUKOB U MOAKIIOYSHHIO UX K HAIIMOHAIIb-
HBIM HAy4YHO-UCCIIEJOBATEIBCKUM M TEXHOJIOTMYECKUM IpoekTaMm. Tak, B AnOaHuun
0ocoboe BHHUMAaHHUE YJENSAETCS PACHIMPEHUIO CBS3€H M COTPYIHUYECTBY B OOJIACTH
HAyKHU U Pa3BUTHUSI HOBBIX TEXHOJOTHM MEXy AMACIIOpOi U yupexaeHusimu Pecry0-
JIMKW, B3aUMOJIEUCTBUIO YYEHBIX U JAPYTUX MpeACTaBUTENEN IUaclopbl C rocyiap-
CTBEHHBIMHU YUPEKICHUSIMH B paMKaX HHCTUTYIIMOHAIBHBIX UCCIIEI0BATEIHCKUX MTPO-
exToB (cT. 14 3akona «O muacmope»’’).

l'ocynapcTBa mpoOMCXOXKIEHUS CTPEMATCS UCIIOJIb30BaTh OOTaTCTBO, 3HAHUS U
HAaBBbIKM YJIECHOB CBOEH AMACIIOPHI M Pa3BUTHS NMPEANPUHUMATEIBCKON IEATENbHO-
CTH, y4eOHBIX IIEHTPOB M oOpaszoBarenbHBIX yupexaeHuii (Newland, & Tanaka,
2010:34). Hanpumep, [IpaButensctBo JloMuHMKaHCKOW PecmyOnuku, 3arianupoBaB
CO3JIaHMe BBICIIErO y4eOHOro 3aBeneHus — ['ocygapcTBeHHOro Koutemka JJoMuHu-
KaHbl, OOpaTHJIOCh K MPEICTABUTENSAM CBOEH IHACIIOpBI, KOTOpBIE paboTanu Ha
pYyKOBOAAIIKX N0JKHOCTAX B yHUBepcuTeTax CIIIA ¢ mpock6oit momoub pa3paboTaTh
yueOHYyl0 Mporpammy, CTPYKTYpy KOJUJIE[Ka M 3allyCTUTh Y4eOHbI mporuecc.

34 Kak nipaBuiio, pedb UET O BHIIEIEHUU YACTHBIX U FOCYIaPCTBEHHBIX CPECTB WK IIPENOCTABICHUE TPAHTOB.
35 Fundacion Chile. Available at: https:/fch.cl/ [Accessed 17" August 2021].

36 B yactaoctn, B Anbanun 1990 rr. 40% yduteneil 1 HayuHbIX paGOTHUKOB YEXAllM U3 CTPAHbI, B HAYaJe
2000-x rr. oxono 60% anbGaHCKKX BBITYCKHUKOB 3alaJHBIX By30B HE BEPHYJIHCH IO 3aBEpPIICHUN O0yUCHHUS
0o no3aHee MoKuHyM cTpany. Cm.: Albanian National Diaspora Strategy 2021—2025. Para. 2.8. Available
at: https://diaspora.gov.al/wp-content/uploads/2020/12/STRATEGJIA-KOMBETARE-E-DIASPORES-2021-
2025-ENG.pdf [Accessed 26" August 2021].

37 Law No. 16/2018 for Diaspora. Available at: https://diaspora.gov.al/wp-content/uploads/2018/12/LAW-
No.16-2018-FOR-DIASPORA pdf [Accessed 26" August 2021].
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[IpencraBuTenu nuacmopsl, y4aCTBOBABIINE B CO3JaHMU KOJUIEKA, OKAa3aJd CO/EH-
cTBUe Ha O0e3Bo3me3aHoi ocHOBe (Fontaine, 2006). Dduonus Hagana OCyIIeCTBICHIE
aMOMIIO3HOTO TPOEKTa CTPOUTENHCTBA 13 OOJBHMUIL, MOATOTOBUTH KaJIpPbI Ui KOTO-
PBIX JOJDKHBI CIIEUUATUCTBI B 00JAacCTH MEAMLMHBI M3 4YHUCIA IPEICTaBUTENICH
nuacnopsl (Newland & Plaza, 2013:6).

Bo mHOrux crpanax neiicrsoBana [Iporpamma mnepenauu 3HaHHIA Yepe3 Tpak-
naH-3kcnatpuantoB (Transfer of Knowledge through Expatriate Nationals —
TOKTEN), B paMKax KOTOpOH KBaJM(UIIMPOBAHHBIE NPEICTABUTENIN JAUACIIOPHI BO3-
BpAIAJIUCh B CTPaHy IMPOUCXOXKICHUS Ha CPOK JI0 IIECTH MECALEB AJIs OKa3zaHHs I0-
Moy Poaune, ncnonb3ys nmonyyeHHsle uMu 3Hanus. OHa noaaepxuBanack [Iporpam-
moii pa3zsutust OOH, nmena BaxHOE 3HaYeHHE, HO HE TTO3BOJISUIA YCTAHOBHUTD JIOJITO-
CPOYHOE COTPYIHHUYECTBO MEXKIy AMACIOPAMU MU TOCYAApPCTBAMH IPOHCXOXKICHHS
(Tukdeo, 2014:60). B Hactosiee BpeMs Ooiee MepCIeKTUBHBIM CYUTACTCS CO3/IaHKE
BUPTYaJIbHBIX KJIACTEPOB, OOJIErYaromMX KOMMYHUKALUIO U COTPYJHHYECTBO IMpPE.-
cTaBuTeNIel HayKH U OM3HECa TMAcCIophl U TOCYIapCTBA MPOUCXOKACHUS, pa3paboTKy
1 OCYILIECTBJICHHE COBMECTHBIX UCCIEIOBAHUNA U MPOEKTOB, MPEICTABIISIOIINX B3aUM-
HBIi, B TOM yHuclie Kommepueckuii, uatepec (Gamlen, 2006:17—18). Tak, B XopBatuu
[TpaBUTENBCTBO B LIEISAX Iepeladyd CHEeLMANbHBIX 3HAHUN M ONbITa pa3pabaThIBaeT
MpOrpaMMy «BUPTYaTbHOT'O HACTABHUYECTBA», B KOTOPOU y4acCTBYIOT CTYJICHTHI U yue-
HBIE CTPAHBI ¥ CTYJICHTHI, YICHbIE 1 OM3HECMEHBI XOPBATCKOTO IIPOMCXOXKICHUS U3 3a-
pyOexxHbIX cTpaH (4. 2 cT. 62 3akoHa «O06 oTHomeHusx Pecrrybnmnku XopBarus u xop-
BaTOB, MMPOXKUBAIOIIMX 32 MpeaeraaMu PecrryOmnku XopBaTus»).

CopeiicTBHe COXpPAHEHHUIO TUACNIOPOI SI3bIKA M KYJbTYPBbI
rocy1apcTBa NPOUCXOK/IeHH

CopnelicTBHE COXPaHEHHIO HATMOHAILHOW CAMOOBITHOCTH TUACTIOPbI — BaXKHEH-
mee HalnpaBJICHUC IMMOJUTUKH TOCyAapCTB MPOUCXOXKIACHUSA B OTHOHICHHUU COOTECYC-
CTBEHHUKOB. HEeKOTOpBIE CTpaHbl paCCMAaTPUBAIOT CBOK) TEPPUTOPHUIO U TEPPUTOPUH,
COCEIHUX TOCYIaPCTB, IJIe KOMITAKTHO MPOXKHUBAKOT COOTBETCTBYIOIINE HAIIMOHAIHHBIC
MEHBIINHCTBA, KaK 00IIee KyJIbTypHOE MPOCTPAHCTBO U CTPEMATCS] K COXPAHEHHUIO U
YKPEIUICHHUIO B €r0 paMKax HallMOHATBHOW UIACHTUYHOCTH (CT. 6 3aKOHA, PEryJIupyo-
miero otHouteHust PecryGnuku ClOBEHHS M CIIOBEHIICB, MPOXKUBAIOIINX 32 PYOEKOM).

CoBpeMeHHBIE TPOIECChl TII00ANN3AIMY BEAYT K Pa3MBbIBAHHIO HAIIMOHAIBHOW
uaentnuHocTH. Kak nomuepkuBaercs B CTpaTeruu NOAIEPIKaHUS U YKPETIJICHUSI OTHO-
mieHuit Poqunel U auacnopsl, a Takke PonuHbl U cepOOB, MPOXKUBAIOIIUX B PETHOHE,
BTOPOE M TPEThE MOKOJICHHSI MUTPAHTOB CTPEMSITCS HE TOJIBKO COXPAHUTh CEPOCKYIO
UICHTUYHOCTh, HO U MHTETPUPOBATHCS B IPUHUMAIOIIEe 0011ecTBO. DTOT (akT He0O-
XOJMMO YYUTHIBaTh, @ HE HMTHOPUPOBaTh. CoxpaHeHHe cepOCKOi HAIIMOHATIBHOM UICH-
THYHOCTH HEBO3MOYKHO O€3 3HAHUS U UCIIOIBL30BAHNS CCp6CKOFO SA3bIKa U KUPUJLJIAIIBI.
VIMEHHO 3TO OTKPBIBAET BO3MOKHOCTH U MTOPOXKIACT MHTEPEC MATLHEHIIIETO MPHOOTIIe-

HUS K HALMOHAIBHOM KyJIbTYpe M TPaIULHAM ",

38 Cwm.: Crparernja odyBama M jauara OJHOCA MaTHYHE JPKABE W AMjacriope U MaTudHe apxkase u Cpba y
peruony. C. 20—21.
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Taxoil mo3uIMM MPUAECP)KUBAIOTCS U JpyTHe TocynapcTBa. Bece oHM croco06-
CTBYIOT M3Y4EHHIO POJHOTO S3bIKa, KaK BHE CHCTEMBI 0011eT0 00pa3oBaHMs, TaK U B €€
pamkax. [To cocrostauro Ha 2018/2019 yueOnbIit Toa B Mupe 228 253 yueHunka o0yda-
JIMCh B PA3JIUYHBIX TUIAX MOJIBCKUX LIKOJI: MOJIbCKUX IIKOJIAX MPU AUIUIOMATHYECKUX
[IPEJICTaBUTENbCTBAX, TJ€ pPeau3y0TCs MOJILCKUE TOCYAapCTBEHHbIE 00pa30BaTelb-
HbI€ IIPOTPAMMBI; TOCYJJAPCTBEHHBIX IIKOJIaX CTPaH NpeObIBaHus, I/1€ BEAETCS Mpero-
JaBaHME Ha MOJILCKOM SI3bIKE 110 00pa30BaTeIbHBIM IPOrpaMMaM JIaHHBIX CTpaH; cyo-
OOTHHX WJI BOCKPECHBIX IKOJIAaX, KOTOPBIE CO3/Ial0TCsI OOIECTBEHHBIMU WIIN KOMMEp-
YEeCKUMH OpPTraHU3alUAMHU, aCCOLUALUSIMHI POAUTENEH, HEPKOBHBIMU IPUXO0JaMH (OHU
CaMOCTOSITEIIBHO ONPEAEISIOT 00pa30BaTeIbHbIE IPOrPAMMbI B COOTBETCTBUU C IIpa-
BUJIAMH CTPaH MpeObIBAHUSA); MOIbCKUX CEKIUAX B €BPONEHCKUX U MEKIYHAPOIHBIX
IIKOJTaX, UMEFOIIUX COOTBETCTBYIONIYIO aKKPEAUTALIMIO® .

OOecneunBasi U3y4e€HUE POAHOTO fA3bIKA BHE CHCTEMBI OOLIEro oOpa3oBaHUs,
roCyJapcTBa COJCHCTBYIOT OpraHM3alluK CHEIMATBHBIX JIEKIUH U KypcOB MO U3yue-
HUIO S3bIKa, OKA3bIBAIOT TIOMOIIH B TPO(ECCHOHANBHOM OJATOTOBKE MPEToiaBaTeneii,
obecrieyeHnn y4eOHBIMH MaTepHajaMu, MPOBEICHUH 00Pa30BaTENbHBIX IKCKYPCHMA
JUIS IIKOJILHUKOB M CTYJICHTOB, IIPUBJICYCHNUH YUYAIIUXCS IIKOJ K YYaCTHIO B IIKOJIb-
HBIX KOHKYypCax WM JIPYTHX MEpOIpPUATHSIX B CTpaHe mpoucxoxiaeHus (4. 1 cr. 32
3akoHa, perynupytoriero otHomeHus Pecriy6nukn CoBeHUs U CIIOBEHIIEB, IPOKUBA-
fomux 3a pyoexkom, cr. 11 3akona «O Oonrapax, TMpOKMBAIOIMIUX 3a TMpeaeaMu
Pecrry6muku Bonrapusi», 4. 4—-5 cr. 10 3akona PecniyOmmku Anbanus «O guacmopey,
ct. 12 3akona Pecrry6mmku KocoBo «O muacnopey, m. 18 Konnenmum HannoHaIbHOM
6ezonacHoctu I'pysuu®’). ITo nanasM MuHKCTepcTBa HHOCTpaHHLIX Aen [lonbim B
2018/2019 yuebnom roay B 58 crpaHax mupa JeiictBoBasio 3297 1leHTPOB HU3yUEHHS
IIOJIBCKOTO 5I3bIKa, B TOM uncie B Poccun, crpanax Kaskasa u LlenTpansHoi A3un —
108 1eHTpOB, B KOTOPHIX 00ydanuch 5632 yenoseka’!. B 2018 r. 3a py6esxom (yHKIH-
OHMpOBAIN 94 Tpy3UHCKUE BOCKpPECHBbIE HIKOJIBI U 11 S3BIKOBBIX KypCOB, KOTOPBIE
TIOCeIay JIeTH B Bo3pacTe oT 6 10 14 net*.

HInpoko pacnpocTpaHeHbl BOCKPECHBIE IIKOJBI, I/I€ JI€TH H3y4yaroT POAHOM
A3bIK, UCTOPHIO, JINTEPATYPY, Feorpaduo, 3KOHOMHUKY CTPaHbI IPOUCX0XKCHHUS, 3HAKO-
MSTCS C €€ KyJIbTypol U TpaguuusiMu. bosrapus crpeMurcst K Tomy, 4To0bl Bce Ooirap-
CKHE JIeTH, HaxosIuecs 3a py0oexoM, Ha IPOTSHKEHUH BCETo Nepuojia o0ydeHus moce-
1AM BOCKPECHBIE IIKOJIbI. bolrapckue BOCKpECHBIE MIKOJIbI CO3AAI0TCSI 00bEANHEHNU-
MU COOTEUECTBEHHUKOB, B JUIIOMATHUECKUX IPEICTABUTENBCTBAX 3a pyOEeKoM, B
npuxonax bonrapckoil mpaBociaBHON LEPKBH, B CIABSIHCKO-O0IrapckoM 3orpadckom
MoHacTbipe CBsaroro I'eoprus, B ['perun (Yanev, 2017:377; Vankova, 2020:77).

3 Odpowiedz na zapytanie nr 974 w sprawie realizacji Rzadowego Programu Wspotpracy z Polonia i Polakami
za granicg w latach 2015—2020. Available at: http://www.sejm.gov.pl/sejm9.nsf/InterpelacjaTresc.xsp?key=
BQLJJ5 [Accessed 17™ August 2021].

40 National Security Concept of Georgia. Available at: https://mod.gov.ge/uploads/2018/pdf/NSC-ENG.pdf
[Accessed 15™ August 2021].

41 Odpowiedz na zapytanie nr 974 w sprawie realizacji Rzagdowego Programu Wspotpracy z Polonig i Polakami
za granicg w latach 2015—2020. Available at: http://www.sejm.gov.pl/sejm9.nst/InterpelacjaTresc.xsp?key=
BQLIJJ5 [Accessed 17™ August 2021].

42 Foreign Ministry has held a presentation of Sunday School Book. Available at: https://mfa.gov.ge/News/
sagareo-sagmeta-saministroshi-sazgvargaret-ars-(1).aspx?CattID=5&lang=en-US [Accessed 17" August 2021].
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[Iupokoe pa3BUTHE NOIYYHUIO TUCTAHIIMOHHOE OOyYeHHE DPOJHOMY S3BIKY
C HCIIOJIb30BAHUEM COBPEMEHHBIX HH()OPMAIIIOHHO-KOMMYHUKAITHOHHBIX TEXHOJIO-
ruii (4. 1 cr. 32 3akoHa, peryiaupyromiero otHomreHus: Pecrryomuku CiioBeHUS U CII10-
BEHIIEB, IPOKUBAIOIIMX 3a pyOekoM, 4. 6 ct. 10 3akona PecyOonuku Andanus «O
quacrope», 4. 7 ct. 12 3akona Pecniy6nuku KocoBo «O nuacnopey). Co3aaroTcs miat-
(GbOpMBbI U 1711 TUCTAHIIMOHHOTO O0y4YeHUs MpernojaBaTesieil U3 YUClia COOTEYECTBEH-
HUKOB B CHEIMAM3UPOBAHHBIX 00pa30BaTeNIbHbIX YUPEKICHHUIX TOCY1apcTBa MPOKUC-
XOJKJIEHHS U MEXKBY30BCKHX CETEBBIX CTPYKTypax ™,

MHorue rocyiapcTBa CTpeMsITCs CO31aBaTh 32 py0eXoM CBOU 00pa30BaTeIbHbIE
yUpeKACHUs, padoTalomye 1Mo WX HAIMOHAIBHBIM Iporpammam. Tak, Bo ®panuuun
NIEHCTBYET ATEHTCTBO 10 (PpaHITy3CKOMY 00pa30BaHUIO 3a pPyOEIKOM — HAIIMOHAIBHOE
nyOnu9YHOe YUpeKIeHne, KOTOpOe HAaXOAUTCs B BexeHMH MunucrepcrBa EBpomnsl u
MHOCTPAHHBIX JIeJl. ATEHTCTBO 00€CIeUnBaeT IKOIbHOE 00y4YeHue 3a pyoexom (oTaa-
Basi MPHOPUTET (HPAHILY3CKUM MAETSAM), CIIOCOOCTBYET YKPEIUICHHIO CBSI3€H MEXITy
(bpaHily3cKOi U HHOCTPAHHBIMH CHCTEMaMHu 00pa30BaHMs IOCPEICTBOM MpHUEMa HHO-
CTPaHHBIX YYaIIMXCS, PACIPOCTPaHIET (PPaHIy3CKUH S3bIK U KYJIbTYpYy, IOMOTaeT
CeMbsIM (PPAHIY3CKUX U MHOCTPAHHBIX YYEHHKOB B OIUIaTe 00y4eHusi, IpeJoCTaBIsSeT
CTUICHIUHN (PPaHIly3CKUM AETAM, 00ydarommmMcs BO (hpaHIly3CKUX IIKoJaxX 3a pyoOe-
koM (cT. L452-1 Kopekca o6paszoBanus®). K Benenuo ArentcTna 110 GpaHIry3cKoMy
00pa30oBaHMIO 32 pyOeKOM OTHOCUTCS YIIPaBIECHUE YKCTEPPUTOPHUATILHON CEThIO (PpaH-
my3ckux mkoia. B 2015 1. cymectBoBasio 495 Takux WIKOJN, B KOTOPBIX
obyuaanock 342 000 yugammxcsi, u3 KoTopbix 125 000 coctaBnsum ¢GpaHIly3sl, POKHU-
Baromue 3a pyoexom (Arrighi & Lafleur, 2020:199).

Benrepckas PecnyOinka BbIIensieT LeNeBbIe CPEACTBAa U3 TOCYAapCTBEHHOTO
OrojkeTa Ha co3laHue U (PYHKIMOHMPOBAHUE B 3apyOeKHBIX CTpaHax (UINAIoB
AKKpEJIUTOBAaHHBIX BEHI'€PCKUX BBICHIMX YUEOHBIX 3aBEJCHUM, a TaKKe COACUCTBYET
co3/1aHnI0 (haKyJIbTETOB M Y4EOHBIX MPOrpaMM C MPENOJaBAHUEM Ha BEHITE€PCKOM
A3bIKE, KOTOpBIE JOJKHBI MOTYYUTh akkpeauTanuio (cT. 13 3akoHa «O BeHrpax, rnpo-
KHUBAIOIINX B COCEAHUX TOCYapCTBAX»).

Psin rocyapcTB OKa3bIBarOT COACHCTBHE B MOBBIICHUN KBATH(PHUKALINN MPEIo-
JaBaTesiel HAlMOHAIBHOTO S3bIKa WM MIPEIMETOB Ha 3TOM SI3BIKE B LIKOJIAaX, PACIOJIO-
KCHHBIX B CTpaHax MPOKWBaHUS muactopbl. Tak, MunucTp oOpasoBanus Benrpuu
€KEro/IHO BBIACIISET CPECTBA HA MEPETIOATOTOBKY YUUTEICH, KOTOPbIE UMEIOT MPaBO
o0patuThes B 00pa3oBaTeNbHbIC YUPEKACHUS, OCYIIECTBISIONINE MTOBBIIICHUE UX KBa-
muduKaluy, 3a BO3MEIIEHUEM CPEICTB Ha MPOKMBAHKUE, KOMaHIMPOBOYHBIX PACX0/10B
Y YaCTUYHO pacxo/0B Ha peructpauuio (4. 1—2 ct. 11 3akona «O BeHrpax, npokuBa-
IOIUX B COCEAHMX TOCYyAAapCTBax»). MHHHMCTEPCTBO HALMOHAIBLHOTO 0Opa30BaHUS
[Tonbm Ha KOHKYPCHOM OCHOBE MPEIOCTABIISIET COPUHAHCUPOBAHUE OPTaHU3AIUSM,

43 Final Conclusions of the Conference on “Diaspora Active Participation in State-Building Processes”.
16 December 2019. Para. 3B. Available at: http://www.assembly.coe.int/LifeRay/MIG/ DiasporaNetwork/
2019/20191216-ConclusionsTbilisi-EN.pdf?fbclid=IwAR0T95Mo761Q61 AMMqgv-TzOPOPrvBRDOSRB-
KIOWrzk9brEoESWD23qg7M [Accessed 17" August 2021].

4 Code de I’éducation. Available at: https://www.legifrance.gouv.fr/codes/id/LEGITEXT000006071191/
[Accessed 17™ August 2021].
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3aHUMAIOIUMCS TTOBBIIIEHUEM KBATM(HUKAIIMK yIYUTEeH B IOJIBCKOM TUacIiope U co-
3/1aHAEM y4eOHBIX MaTepUaloB JJIsl PENoIaBaHus MOJbCKOro sA3bka’>. OOyueHue u
MOBBIIIIEHHE KBANU(UKAMK yUuTenel Takke GuHaHcupyer LleHTp pa3BuTHS MOIB-
ckoro o6paszosanus 3a pyoexoM (ORPEG)*, HoMUMO 5TOr0 OH OKa3bIBAET MOIEPKKY
B HANpaBJIEHUH yuuTeleil Ha paboTy cpeau MONbCKoi auacnopsl’’, mpenocTapieHuu
OecriaTHBIX Y4eOHUKOB U y4eOHBIX TOCOOMI JIsl PEIo1aBaHusl MMOJIbCKOTO A3bIKA U
JIPYTHX OPEIMETOB Ha HOJIbCKOM s3bIKe™,

l'ocynapcTBa mpoMCXOKIEHUSI OKAa3bIBAIOT MOIICPKKY U CEMbSIM, B KOTOPBIX
JeTh 00y4JaroTcs B IIKOJIAX C TperoilaBaHueM Ha si3bIke quactopsl. B Benrpuun npemy-
CMOTpPEHA BO3MOXHOCTb BBIJIEJICHUS CPEICTB Ha 00yueHHE U MPHOOpeTeHne yueOHu-
KOB W y4eOHBIX MMOCOOMI POIUTENSIM JBYX WJIH 0OJiee HECOBEPIICHHOJICTHUX JIETEH,
MPOXKMBAIOIIMM B COCEIHHMX TOCYAapCTBaX, €CIU JETH 00y4aroTCs Ha BEHIEPCKOM
sI3bIKE B 00pa30BaTEIbHBIX YUPEIKIACHHUIX TocynapcTBa npedbiBanus (4. 1—2 ct. 14
3akoHa «O BeHrpax, MPOXKHUBAIOIIUX B COCEIHUX TocylapcTBax»). DoHI moMoH
nomsikaMm Ha BocToke B pamkax mporpammbl «boHyc mepBoro knacca» (“Bon
Pierwszaka’) ¢ 2016 r. npenocTaBisieT 3a cueT OFOPKETHBIX aCCUTHOBAaHUI Pa30BBIC
JICHE)KHbIE BBIIIAThI, PIOK3aKH, UIKOJIbHbIE TPUHAJIEKHOCTH U ydeOHble MaTepUallbl
y4YeHUKaM, IOCTYIAIIINM B [IEPBbII Kilacc Moibckux mKkoa B Yexuu, Jlutse, JlarBuu,
Vkpaune u benapycu®.

Bo MHOrUX cTpaHax cOOT€YECTBEHHUKH, HE3aBUCHUMO OT HAIIMYHS TPaKIaHCTBA
U CTIEUAIIFHOTO CTaTyca, MOTYT MOJIy4aTh 00pa3oBaHKUE B TOCYAapPCTBE MPOUCXOXKIe-
HUS Ha T€X JK€ YCIOBUSX, YTO ¥ TPakJaHe CTPaHbI (MU MOJIb30BAThCS ONPEICTICHHBIM
MPEeUMYIIECTBOM IPHU NOCTYIUIEHUH) B TOCYAaPCTBEHHBIX IIKOJIAX M BBICIINX Y4EOHBIX
3aBEJICHUSAX; UM MOTYT NPEIOCTABIATHCS CTUICHINH U (puHAHCOBast moMouls (cT. 34
3akoHa, perynupytouiero otHomeHus Pecryonuku CrioBeHuUs U CIIOBEHIIEB, IPOKUBA-
olux 3a pyoexom, cr. 9—10 3akona «O Oonrapax, MPOKUBAIOLIUX 3a MpeAeaMu
PecnyOnuku bonrapus»). Ilonbckoe HanmonanbHOE areHTCTBO MO aKaJeMUYECKUM
obmenam (NAWA) peanusyeT nporpaMMy, B paMKax KOTOPOI MOJIOABIM JIFOISIM TOJTb-
CKOTO TPOUCXOXKICHHUS, HE MMEIOUINX IMOJbCKOTO TPaKIAHCTBA, MPEIOCTABISIOTCS
CTUIICHIUY JUTsI 3aBEpIICHUS BhIcIIero oOpa3zoBanus B [1osbIie 1 cOBEpIIEHCTBOBAHUS
3HAHMIi MOJIBCKOTO sA3bIKa>’,

4 Rodzina polonijna. Wspotpraca szkot funkcjonujgcych w systemach o$wiaty innych panstw oraz organizacji
spotecznych za granica prowadzacych nauczanie jezyka polskiego, historii, geografii, kultury polskiej oraz
innych przedmiotow nauczanych w jezyku polskim ze szkotami w Polsce w latach 2019-2020, Konkurs
Nr DE-WZP.263.1.11.2018. Available at: https://www.gov.pl/web/edukacja/rodzina-polonijna-wspolpraca-
szkol-funkcjonujacych-w-systemach-oswiaty-innych-panstw-30102018 [Accessed 26" August 2021].

4 Polonijne Centrum Nauczycielskie Ksztalcenie i doskonalenie nauczycieli polonijnych oraz
polskojezycznych.  Available at:  https://www.orpeg.pl/wsparcie-nauczycieli/podstawowe-informacje/
[Accessed 26™ August 2021].

47 Kierowanie nauczycieli do pracy za granicg. Available at: https://www.orpeg.pl/o-nas/podstawowe-
informacje/ [Accessed 26" August 2021].

48 Przekazywanie podrecznikow. Available at: https://www.orpeg.pl/o-nas/podstawowe-informacje/ [Accessed
26™ August 2021].

49 Sprawozdanie z Dzialalnoéci Petnomocnika Rzagdu do Spraw Polonii i Polakéw za Granicg za okres od
1 Stycznia 2020 r. do 31 Grudnia 2020 r. P. 8. Available at: https://www.gov.pl/web/polonia/sprawozdanie-
pelnomocnika-rzadu-do-spraw-polonii-i-polakow-za-granica-za-2020-rok [Accessed 12t August 2021].

30 Program im. gen. Wi. Andersa. Available at: https://nawa.gov.pl/studenci/studenci-zagraniczni/program-
im-gen-andersa [Accessed 26™ August 2021].
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I'ocynapcTBa ynenstoT cepbe3HOe BHUMAHUE MOJAEPKAHUIO KyJIbTYpHBIX CBSf-
3eH ¢ aAuacropoil. bonrapus B HeMAX NpeIoCTaBIeHUS BO3MOKHOCTA TO3HAKOMUTHCS
C CBO€H MHOTOBEKOBOI KyJIbTYypOil M HAYKOH, IPUHAThH y4acTHE B X Pa3BUTHU HaIlpaB-
JSIeT OpraHu3alHsIM COOTEYECTBEHHUKOB IIEYaTHYIO IPOAYKIHIO U IpYTHe MaTepUalbl
0 XU3HU B PeciiyOmnke; opraHu3yeT BCTpEUH C BbIIAIOIIUMUCS AESATENSIMU KYJIbTYpBI;
COZICWCTBYET CO3JIAaHUIO H JIEATEILHOCTH LIEHTPOB MOMYJISIPU3AMU O0ITrapCKOi Kyilb-
TYpbl U HAyKU HAa TEPPUTOPUU COOTBETCTBYIOUIMX FOCYAApCTB; OPraHU3YET KYJIbTyp-
HbIE, HAyYHBIE U IPYrHe MEPONPUATHS, B TOM YHCIIE C yYaCTHEM BUIHBIX MIPEICTaBU-
TeJel HayKu, HCKYCCTBa, KyJIbTyphl U criopta (cT. 12 3akona «O 6oarapax, nNpokuBa-
foIux 3a npenenamu PecryOmiku bonrapusy).

Baxxnyto poib B nojep’aHuu KyJIbTYPHON WACHTUYHOCTU JUACTIOPBI UTPAIOT
KyJbTYPHBIE LIEHTPBI, CO3/1aBa€Mble IOCyJapcTBaMy 3a rpaHuueil. OHM MOMOraroT
COOTEYECTBEHHUKAM MOJ/IEPKUBATH CBA3b CO CTPAHOU IIPOUCXOXKIEHHSI, XOTSI UX Jes-
TEJBHOCTh HAalNpaBlieHa Ha BCeX JXuTeneil crpanbl. KynbTypHble HEHTpHI Ooiee
JIOCTYIIHBI, YEM MTOCOJIBCTBA U KOHCYJIbCTBA. B 3TUX 1IeHTpax AeTu (IOTOMKH) MUTPaH-
TOB MOTYT BBIYYHTH S$3BIK CTpPaHbl INpoHUCXOoXkAcHHA. Kpome TOro, KyibTypHbIE
LEHTPBI — 3TO MECTa IPOBE/ICHUS BBICTABOK, JIEKIUI1, BCTPEU ¢ COOTEUECTBEHHUKAMU,
KOTOpBIE IMO3BOJISIIOT MUTPAHTaM HE YTPATUTh KYJIbTYPY CTpaHbl IPOUCXOXKACHHUS, a UX
noromMkaM — mnpuobmutbes Kk Her (Gsir & Mescoli, 2015:22). Tak, MHCcTUTYTHI
Kopons Cemxona (King Sejong Institutes), Haxoasmuecs B BeAeHn MUHHCTEPCTBA
cnopta u TypusMa FOxHoi Kopeu, npoaBuraror npenojaBaHue KOpencKou si3plka U
3HAKOMCTBO C KOPEHUCKOM KyJIbTypoil 3a pyOexxoMm, 23 TakuX MHCTUTYTa AEHCTBYIOT B
Espomne (Hong, 2014).

Jlns coxpaHEeHusl AMAcIopoil HAIMOHAIBHOW CaMOOBITHOCTU M TOJAJEPIKAHUS
cBsi3elt ¢ PopnHol HE00X0AMMO OCTOSIHHO MOJTy4aTh HHPOPMAITHIO O IPOUCXOSIINX
TaM coOBITHAX. B cooTBEeTCTBUU € 3aKOHOM, PErYIUPYIOLIMM OTHOIIEHUs PecyOnuku
CroBeHHS U CJIOBEHIIEB, MPOKUBAIOIINX 32 PYyOEKOM, BCE CIIOBEHIIBI, TPOKUBAIOIINE
3a IpejieJIaMy CTPaHbl U HaXOJsIIIUecs B IMana30He BeLaHus, JOJDKHBI UMETh I0CTYI
K Tpaucisiun nporpamm RTV CrnoBenus 6e3 kakux-1u60 cO0poB, KOMITEHCALUH HITH
npyrux gopm oruiatel (4. 2 cr. 30). PecriyOnuka Takke npeocTaBisieT GUHAHCOBYIO
noanepxkky nedatHsiIM CMMU, koTOpble MMEIOT rOCyJapCTBEHHOE 3HAUEHUE s
MH(GOPMHUPOBAHUS CIIOBEHIIEB, IPOKUBAIOIINX 3a TpaHuLell (cT. 31).

AnbaHcKOe paJno U TEIEBUACHUE BBIACISAIOT CIICIHAIbHBIE KaHAJbI JIJIS TPaHC-
JSILMU pajiio U TeJIeNporpaMM JIUaclopsl. 3aTpaThl HA IPOU3BOJACTBO MIPOTPaMM, IO-
CBSILLEHHBIX JAMACIIOpPE, U OCYIIECTBICHHE BELIaHUS MIPETyCMAaTPUBAIOTCS B rocyaap-
cTBeHHOM Orokere. HammonanbHas OuOnuoTeka B COTPYJHHYECTBE C MHUHHCTEp-
CTBaMHU 00pa30BaHUs U KyJIbTYpPbI 00ecTIieYrBaeT CBOOOIHBINA TUCTAHIIMOHHBIN TOCTYII
K QoHIaM yueOHOM U Xy10’KECTBEHHON JINTEpaTyphl, IPEICTABIAIOIEH HHTEpEC JUIs
muactiopsl (ct. 11 3akona «O nauacnope»). B KocoBo 5—7 % o6bema 00111ecTBEHHOTO
BEIIIaHUs JIOJDKHO BBIJICNATHCS HA IMporpaMMsbl Juist nquacnopsl. IIpaButensctBo Pec-
myOJIMKH TaKXkKe MOOUIpsieT paboTy MpeACTaBUTENEH TNacTiopbl B KOCOBCKUX CPEICTBAX
MaccoBoi uHpopmarmu (ct. 14 3akona «O nuacmope»).

OTtnenbHBIE CTpaHbl CHELMAIBHO MOJYEPKUBAIOT POJIb LEPKBU B COXpPaHEHUU
HallMOHAIBHON caMoObITHOCTH. CornacHo CTpareruu NMoaJepKaHus U yKpeIuleHHs
oTHomeHnid PoamHbl M aumacmopsl, a Takxke PonuHBl M cepOOB, MPOKUBAIOIINX
B peruone, CepOckas paBociIaBHas IEPKOBb BBICTYIIACT CTEPIKHEM U1 00beAMHEHHS
muacriopel.  ['ocymapacTBo (uHaHCHpYeT €€ JIyXOBHBIE MHCCHU 3a pPyOexoM,
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PEKOHCTPYKIMIO M PEMOHT KYJILTOBBIX 3aHuii’!. Bonrapus, mpusHaBas ocobyio poJib
PEJIUTUH B COXPAaHEHUH HAllMOHAJIBbHON UACHTUYHOCTH, TAK)KE OKAa3bIBAET CONEHCTBUE
JIesITeIbHOCTH bosrapckoil mpaBoCiaBHOM IIEPKBU CPEUd COOTEUECTBEHHUKOB, IMOJ-
JEPKUBAET KOHTAKTHI C PEIUTHO3HBIMU OOLIMHAMHU U TOOLIPSET UX ACATEIbHOCTS,
HaIpaBJIEHHYIO Ha YKpPEIUICHHE HAIlMOHAIbHBIX U JYXOBHBIX IleHHOCcTel (4. 1 cT. 13
3akona «O Oonrapax, IpOKMBAIOIINX 3a MpeaenamMu Peciryonmku bonrapus»).

HekoTopsie rocynapctBa TpakTyIOT HAMOHATIBHYIO HIEHTHYHOCTD JOCTaTOYHO
LIMPOKO M PAacCMAaTPUBAIOT B CBETE COXPAHEHUS MIECHTUYHOCTH MEPOIPHITHS, JINIIb
OMOCpPEI0OBaHO CBsI3aHHbIE ¢ Heto. B ywactHocTH, ClioBEeHUS OOMIPSET COTPYTHUIECTBO
MEX/1y HallMOHAJIbHBIMU CIIOPTHBHBIMU OpPraHM3aLMSIMH M CIIOPTUBHBIMHM OpraHu3a-
LUSMHU COOTEYECTBEHHUKOB 32 py0eKOM; OpraHu3yeT COBMECTHBIE CIIOPTUBHBIE MEPO-
MIPUSITHS;, OKa3bIBAIOT TOMOIIIH B ITOATOTOBKE TPeHEPOB U T.11. (cT. 38—39 3akoHa, pe-
ryaupytomniero otHoumenust PecmyOnuku ClOBEeHHUS U CIOBEHLEB, MPOKUBAIOLINX 3a
pyOexoM). OUHAHCOBYIO TOJACPKKY CIIOPTUBHOM JEATEILHOCTU TpPEACTaBUTENEH
nuacnopsl okasbiBaeT U Kocoso (ct. 13 3akona «O auacnopey).

MHorue rocyaapcTBa yIeNsoT Cepbe3HOe BHUMAHHE COXPAHEHUIO UCTOpUYe-
CKOTO M KYyJBTYPHOTO Hacienusi auacrtopbl. CIOBEHUsI OCYIIECTBIISIET cOOp, yUeT |
XpaHEHUE apXWBHBIX MAaTEPHAJIOB, CBA3AHHBIX CO CIIOBEHIIAMHM, MPOKHUBAIOIIUMH 3a
pyOeKOM, M COZCHCTBYET CO3JJaHUIO TOCYAAPCTBEHHBIX MJIM YACTHBIX APXUBHBIX U HH-
(hOpMaIMOHHBIX IIEHTPOB B TE€X CTPaHaX, IJI€ MPOKHUBACT 3HAYUTEILHOE KOJIHMYECTBO
cinoBeHueB (ct. 26—29 3akoHa, perynupytomiero otHomenus Pecryonuku CioBeHus
U CJIOBEHIIEB, NIPOXKMBAIONINX 3a pyOexoMm). HayuHo-uccnenoBarenbckue HHCTUTYTHI
PecnyOnuku ynenstor ocoboe BHUMaHUE U3YYSHUIO UCTOPHU U COBPEMEHHOTO T10JI0-
KEHHsI CIOBEHCKHMX OOIIHMH 3a pyOexxom (cT. 36).

MuHHUCTEPCTBO KYJBTYpPhl M HalMOHaNbHOro Hacieaus llonbimm peanusyer
I[Iporpammy «HanuoHansHble MEMOPHATTEHBEIE 0OBEKTHI 32 PYOEKOM» 2, B paMKaX KO-
TOpO Ha KOHKYPCHOM OCHOBE TOJIbCKHE OpPraHU3allii MOTYT IOAATh 3asBKy Ha codu-
HaHCHPOBaHHE HAyYHO-HCCIIEJOBATENILCKUX U U3BICKATENILCKUX PA0OT MO BBISBICHHIO
0e3bIMSIHHBIX BOCHHBIX 3aXOPOHEHHH 3a mpeaenaMu PecryOnuku ¢ neiabro UX Haje-
JKAaIllero YBEKOBEUCHHS; KOHCEPBAIMOHHBIX U PECTaBPAIIMOHHBIX paOOT B MECTaX, BaXK-
HBIX JJIS MOJIbCKOM HAI[MOHAJIbHOM MaMSATH; OXPaHbl U COAEPKAHUS MEMOPUATBHBIX
00BEKTOB; PA3HOOOPA3HBIX MEPONPHUATUH (BBICTABKH, ITyOJIUKAIMH, I0OOMIICIHHbIE IIepe-
MOHMHM, YECTBOBAHUS BBIIAIOIIUXCS JIFOJEH U T.I1.), 3HAUUMBIX Ui COXPaHEHUs Hallu-
OHAJBHOW TAaMSTH, HAIMOHAJIBHOTO HACJEeNUs W HAlWOHAIBLHOW WICHTUYHOCTH.
AHaIIOTHYHBIE BUJBI ACATENbHOCTH (puHAHCHPYIOTCS HanmoHaIbHBIM HHCTHUTYTOM
MOJICKOTO KYJIBTYpHOTO Hacieaus 3a pyoexxom — POLONIKA B paMKkax mporpaMMbl
«3aluTa MoJNbCKOro KyIbTypHOTO Haclenus 3a pybexom»™, a Takxke VIHCTUTYTOM
HAIMOHAIBHOMN TaMSITI .

31 Cm.: Crpareruja ouyBama U jauama OJJHOCA MATHYHE JPKaBE U Jpjacriope U mMatuune apxkase u Cpba y
peruony. C. 7, 11, 36—38, 31.

32 Miejsca pamieci narodowej za granicg. Available at: https://www.gov.pl/web/kulturaisport/miejsca-pamieci-
narodowej-za-granica3 [Accessed 26" August 2021].

3 Programy 2021 — Ministerstwo Kultury, Dziedzictwa Narodowego i Sportu. Available at:
https://www.gov.pl/web/kulturaisport/programy-mkidn-2021 [Accessed 26" August 2021]

54 Otwarty konkurs ofert — upamietnienie Legionistow Polskich z Krakowa polegtych na frontach I
Wojny Swiatowej. Available at: https:/ipn.gov.pl/pl/upamietnianie/dotacje/75082,0twarty-konkurs-
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Crpasbl, MMEIOIIME CXOAHBI STHUYECKHH COCTaB HACEIEHMS, CTPEMATCS
K KOOpAMHALMU IOJIUNTUKH B OTHOUIEHMHM COOTEYECTBEHHMKOB. TakK, IPaBUTEIbCTBA
Anbanuu u KocoBo 3axmrouniu cornameHus «O cCOTpyTHUYIECTBE B OTHOIIICHUHN JTHAC-
nops» U «O KyJIbTYPHBIX HEHTPaX AMactopb» oT 27 Hosops 2017 r°, Cornamienue
«O cOTpyIHHUYECTBE B OTHOLMIEHUH JIUACTIOPHI» ® TIPeIyCMAaTPUBAET CO3AHKE TaM, TJIe
3TO HEOOXOAUMO, OOIINX KYJbTYPHBIX LIEHTPOB JJISl TUACTIOPHI (CT. 5), MpsMbIe KOH-
TaKThl HHCTUTYTOB, KOOPIMHUPYIOIIMX BOMPOCH 00pa30BaHuUs U 3aIUTHI IIPaB COOTE-
yecTBeHHUKOB (cT. 6). B coorBerctBuu ¢ CornameHueM Mexay MHMHHUCTEPCTBOM
00pa3oBaHMsl, CIIOPTA U MOJIOJIKU AnGaHuM U MUHHCTEpCTBOM 00pa3oBaHUs U TEX-
Hosorun KocoBo «O06 yyeOHOM MJlaHE JONOJHUTEIBHOTO O0y4deHHs ajOaHCKOMY
S3BIKY U KYJIBTYpe MpelcTaBuTeNel quacnopbl 1 MUrpanToB» oT 31 mas 2018 r. 6b11

COBMECTHO pa3pa60TaH HepBBIﬁ y‘ie6HBIﬁ IIJIaH 110 U3YYCHHUIO JaHHBIX ,Z[I/ICI_II/IHJ'II/IH57.

CouuanabHasi nmoaaepKKa COOTCYECTBCHHUKOB, IPOKUBAIOIIIHNX 34 py6em0M

ConpanbHas TOMOIIb HYKJAIOIMMCS COOTEUECTBEHHUKAM, MPOKUBAIOIUM 32
pyOeKOoM, TPEIOCTaBISACTCS TOCYIapCTBAMU MPOUCXOXKJICHUS IO T'yMaHHUTaPHBIM
coobpaxeHnssM. COOTBETCTBYIOIIME MEPhI HE 00pa3yroT CHEIHATLHOTO U 3HAYUMOTO
HaIPaBJIEHHs TOCYIAPCTBEHHON MOIUTUKY B OTHOIIEHUH COOTEUECTBEHHUKOB S, OHH,
KaK MPaBUIIO, OCYIIECTBIISIOTCS SKOHOMHUYECKH PA3BUTHIMH CTpaHAMH, 00J1a1al0IuMHU
JUTSL 9TOTO HEOOXOTUMBIMU (PMHAHCOBBIMH PECYpCaMH, U PaclpOCTPAHSIOTCS TOIBKO
Ha TPaXKJaH CTPaHBI.

B GonpmmHCTBE CilydaeB MPUTS3aTh HAa COMUMAIBHYIO TIOMOIIb OT TOCYIapCcTBa
MIPOUCXOXKICHUSI COOTEUECTBEHHUKH MOTYT JIMIIIb B 3KCTPAOPIMHAPHBIX CUTYAIUSIX, U
€€ MPEeI0CTaBIIEHUE YAaCTO OTHOCHUTCA K AUCKPELIMOHHBIM ITOJTHOMOYHSM ITyOINYHBIX
Biacreil. Tak, PecriyOnnka XopBatus uepes3 CBOM AUIUIOMATHYECKUE MIPECTaBUTENb-
CTBAa U KOHCYJIbCKHE YUPEKACHUS OCYIIECTBISIET MOHUTOPHUHT TIOJIOXKEHHS YSI3BUMBIX
XOPBATCKUX OOIIMH M OTHAEIBHBIX UX MPEICTAaBUTENEH B TOCYIapCTBAX MPOKUBAHUS,
MPEIOCTABIISET 3alUTY U TIOMOIIb, BKJIFOUasi BO3MOXXHOCTh BO3BpAIIeHUs (MMMUTpa-
1K) B XOpBAaTUIO U UHTETPALMU B XOpBaTckoe ob1mecTBo (cT. 59 3akona «O06 oTHO-
meHusx PecnyOnamku XopBaTus U XOpBaTOB, MPOXKUBAIOIINX 3a Mpeaeaamu Pecny06-
UKy XOpBaTHsD»).

Mexny TteM Bo @paniuuu u llIBediniapuu cnoXXuiach MHTEpPECHAs MpPaKTHUKA
COIMANBFHON 3aIUTHI TPAXKIaH, MPOKUBAIOIINX 32 TPaHUIICH.

ofert-upamietnienie-Legionistow-Polskich-z-Krakowa-poleglych-na-.html [Accessed 26 August 2021];
Dotacje — Instytut Pamigci Narodowej. Available at: https://ipn.gov.pl/pl/upamietnianie/dotacje [Accessed
26% August 2021]

35 Cm.: Albanian National Diaspora Strategy 2021—2025. Para. 2.8 Available at: https://diaspora.gov.al/
wp-content/uploads/2020/12/STRATEGJIA-KOMBETARE-E-DIASPORES-2021-2025-ENG.pdf [Accessed
26" August 2021].

36 Agreement between the Council of Ministers of the Republic of Albania and the Government of the Republic
of Kosovo “On cooperation in the field of Diaspora”. Available at: https://diaspora.gov.al/
wp-content/uploads/2018/12/AGREEMENT-ALBANIA-AND-KOSOVO-FOR-COOPERATION-IN-THE-
FIELD-OF-DIASPORA .pdf [Accessed 26" August 2021].

57 Cm.: Albanian National Diaspora Strategy 2021—2025. Para. 3.2.7.

38 Hcenenosanus OKa3pIBAlOT, YTO JIMIIL HEKOTOPHIE FOCYIaPCTBA MPEAOCTABISIOT COUUANBHYIO MOIEPKKY
COOTEeYEeCTBEHHHKAM, IpoXKkuBatouM 3a pyoexxom (Lafleur & Vintila, 2020: 22—26).
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@paniy3ckue rpakane, HOCTOSHHO MPOKUBAIOLIHE 32 py0eKoM, MOJIb3YIOTCS
BCEMH COIHMAJIBHBIMHU TpaBaMH, MPEIyCMOTPEHHBIMU (DPAHILy3CKHUM 3aKOHO/ATEIb-
CTBOM, B TOM YHCJI€ OHM UMEIOT IIPaBO Ha Pa3HOI'O poJia COLMAIbHBIE BBIILIATHL. Tak,
cornacno Kozekcy conmansHoit u ceMeitnoit nesrensHoct” (1. L121-10-1) npuns-
THE MEp B OTHOLICHUH (PpaHIy30B, HAXOASAIINXCS B 3aTPYAHUTEIHLHOM MOJIOKEHUH 32
npenenamu Opanunu (0cOOEHHO MOKUIIBIX UM MHBATIUIOB), ABIISETCS 0053aHHOCTHIO
rocynapcTBa. JTHU JIMIIa MOTYT MPETEHJ0BATh HA TOJYYeHHE MOCOOMI U MOMOIIH 3a
cuer cpenctB MunuctepcTBa EBpOIBI M MHOCTpaHHBIX €Nl HA OKa3aHWE MOMOIIH
(bpanily3aM, HaXOAIIMMCS 3a [IPpeieJIaMH TOCY1apCTBa, a TaAKKe Ha APYTHe MEephl MOI-
JIEP’KKH C YYETOM SKOHOMHYECKOTO U COLIMAIBHOIO MOJIOKEHUS CTPaHbl MPOKUBAHUS.

Bo ®panuun geiictyet IlocTosiHHas koMHucCUs IO COLMANBHOM 3amure ppas-
I[y30B 3a pyOeKOM — KOHCYJIbTAaTUBHBIN opraH npu Munucrepctse EBporibl u uHO-
CTPaHHBIX J€Jl, COCTOSIIIUN U3 TOCYAAPCTBEHHBIX CITy>KalUX, JEMyTaTOB, WIEHOB Ac-
camOiien (QpaHIly3CKUX Tpa)KIaH, MPOKUBAIOLINX 3a pyodekoMm. B 3amaun Komuccun
BXOJIUT KOHCYJIbTAIIMH 10 BOIIPOCaM pacnpeseseHus cpeacts Munucrtepcrsa EBporibl
Y MHOCTPAHHBIX JIe]l HAa OKa3aHHEe MOMOIIH (paHIly3aM, HAXOIAIIUMCS 32 MpeesiaMu
roCy/1apCcTBa, yCTaHOBJICHUE IPEACIIbHBIX YPOBHEN €KEMECSIUHBIX I0X0/10B, IPU KOTO-
pBIX (ppaHIly3CKHE TpaXKaaHe, MPOKHUBAIOIIUE 32 pyOeKOM, MOTYT HOJIb30BATHCS TOJI-
HOW MJIM YaCTHUYHOW IOPUINYECKON MOMOIIBIO MPU BeJACHUU /el B cynax (Arrighi &
Lafleur, 2020:203).

B ciayuae Tskenoro MatepuagbHOrO MOJIOKEHHUS TpakJaHe, IPOKUBAIOLINE 3a
pyOexoM, MOTYT 00panaThCsi C MHAUBUIYATbHBIMH 3asBICHUSIMU O TPEIOCTABICHUT
JIEHE)KHBIX BBIILIAT B KOHCYJIBCKHE COBETHI 110 COL[MAJIBHOM 3allIUTe U IOMOIIH B CBOEM
KOHCYJILCKOM OKpyre. B coctaB coBeTa BXOAST OJMH WJIM HECKOJIBKO KOHCYJIBCKUX
ciyXamux (B KaKJI0OM KOHCYJBCTBE €CTh CIEIHUAIbHBINA CITyKaIlUi, 3aHUMAIOIIHIACS
BOIPOCaMH COLMATBHOM 3alIUTHl — JIEJIeraT MO COIMAIbHOM 3allIHTe), YWIEHBl KOH-
CYJBCKUX COBETOB, NMPEACTABUTEIN OPTaHU3AIMNA TPAKIAHCKOTO OOIIECTBA U IPYyTHE
3auHTepecoBanHble nuila. COBET 3acemaeT HECKOJIbKO pa3 B TOA M PacCMaTPUBAET
3asBJICHUS O MIPEJOCTaBIIEHUH BbIIaT. KOHCYJIbCKUI COBET 110 COLMAIbHOM 3alIUTe U
MOMOIIM MOXKET BBIJICIUTh COLIMAIbHOE MOCcOOre Ha OMpeesIeHHbIA CPOK (YUUTHIBA-
€TCsl YPOBEHb J10X0/1a JIUIIa U XapakTep CUTYyalllu, B KOTOPOM OH OKa3ajcs), pa3oBylo
BBIIUVIATY Ha JeTed, HaXOoAsIuXcs B OE€JICTBEHHOM CHTyallH, pa3OBYIO BBIILIATY
B UpE3BbIUAHON CUTYyallMH, YPE3BbIYAIHYIO MOMOILb JIsl HE3aPETUCTPUPOBAHHBIX 3a
pyOeKOM IpakJiaH U 3aKIFOUYEHHBIX (OHA TaK)Ke HOCUT PAa30BbIN XapakTep).

HenocpencTBeHHO BoImpocaMu BBITUIAT 3aHUMAETCS CIIeUaIbHAs CiIyk0a comu-
allbHOTO oOecneueHust (PaHIy30B 3a pyOeKOM, IMPEIOCTABISIONIAs ITyOJIUYHBIC
YCIYyTH ¥ HaxOAsmasics B BeACHUHM MUHHUCTEPCTB (UHAHCOB W COIHAIBLHOTO
o0ecrieyeHus; ee KOMIETEeHIHs (OCYIIECTBICHUE MEPONPUSATHI B OOJIACTH 3paBo-
OXpaHeHHUs (MEAUIIMHCKOE CTPaXOBaHUE) M COLMAIILHOTO 00ECIICUeHHs ) ONpe/iesieHa B
crathe L766-4-1 Kozekca conpanbHoro obecreuenns®.

B 1978 . 6611 co3man @onp ppaHITy30B, IPOKUBAIOIINX 32 PYyOEKOM, KOTOPBIHA
KypupyeT MUHHCTEPCTBO COLMANBHOW 3amuTbl u Oromkera. DOHA ydacTByeT

¥ Code de I’action sociale et des familles. Available at: https://www.legifrance.gouv.fr/codes/id/
LEGITEXT000006074069/ [Accessed 17" August 2021].
0 Code de la  sécurité  sociale.  Available  at:  https:/www.legifrance.gouv.fr/codes/id/
LEGITEXT000006073189/ [Accessed 17th August 2021].
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B IIPOrpaMMax CTPaxOBaHMS 370POBb, a TAK)KE CTPAXOBAHM Ha CITy4yail MaTepUHCTBA,
yTpaThl TPYAOCTIOCOOHOCTH, HECYACTHBIX CIIy4aeB Ha MPOU3BOICTBE, KOTOPbIE MOKPHI-
BalOT PUCKU KaK B CTpaHe MpeOBbIBaHMs, TaK U BO BpeMs HaxoxjaeHus Bo DpaHiuu
(Arrighi & Lafleur, 2020:200).

[IIBeiiapus Takke OCYIIECTBIISIET COLUANIbHYIO 3alIUTY TpaskJaH, IpOoKUBArO-
ux 3a pyoexom. denepanbblit 3akoH oT 26 ceHta0ps 2014 1. «O rpaxxnanax [IBeit-
LapuHM, IPOKUBAIOLINX 33 PyOEKOM, U UX YUPEKICHUAX»"! B MpUHIMIE UCXOAUT U3
JIMYHOW OTBETCTBEHHOCTH I'Pa</iaH MpH IJIAHUPOBAHUM MTpeObIBaHUs MO0 paboThI 3a
rpanuieii (ct. 5), onnako Coro3 MPeI0CTaBIAET COUANBHYIO ITOMOIIb HYKIAIOIUMCS
rpaxmaanam llIBeiapuu, npokuBaromuM 3a TpaHurier. OHM MOTYT OOpaTHTBCS B
MIBEHIIApCKOE PEICTaBUTEIHCTBO, OTBETCTBEHHOE 32 PETHOH MX MPOXKUBAHU (CT. 22).
Taxast mOMOIIb HOCUT CyOCHIMApHBIN XapaKTep, HOCKOJIBKY MTPEIOCTAaBIISETCS TOIBKO
B TOM CIIy4ae, €CJIi IIBEHIIapCKHUe TPaXkaaHe He B COCTOSHUM 00ECTIeYUTh ce0s 3a CueT
COOCTBEHHBIX CPE/ICTB, TOMOIIY U3 YACTHBIX UCTOYHUKOB WM (PUHAHCOBO ITOMOIIN
npUHUMaroLero rocyaapctna (cT. 24). Ilo coctosuuto Ha 2018 r. degepanbHbIil COBET
[Beiinapuu 3akaouni ¢ 44 cTpaHaMU MEXTyHApOIHbIE COTJIAIIEHHUS O COLUAIBHOM
oOecrnevyeHnu, NpU3BaHHbIE TapaHTHPOBATh rpakaaHam llIBeiinapun paBHoe oOparie-
HUE C TpakJaHaMH 0T OBapUBAIOIIMXCS TOCYAAPCTB U BBHIILJIATY COIMAIBHBIX TOCOOUH
(Piccoli, 2020:352).

B momomm mMoxeT ObITh OTKa3aHO WM OHA OTO3BaHA, €CIM 3asBUTEIb HAHEC
cepbe3Hblil ymep0 myonuyabpiM nHTepecaMm llIBeiapum; yMBITIIEHHO TPEI0CTaBUIT
JIOXKHYIO WIM HEMOJHYI0 MH(OPMAIHIO C IENbI0 MOJYYCHUs COLMAIbHON MOMOIIH;
OTKAa3aJICsl MPEIOCTAaBUTh OPraHaM COIMAJIBHOTO 00CITy)KUBaHUS HH(OPMALIUIO O JTHY-
HBIX OOCTOSATENLCTBAX WMJIM MOJHOMOYHS Ha MOJMy4YeHHWe MH(OpMAIMU; HE COOTBET-
CTBYET MpPEIyCMOTPEHHBIM YCJIOBHUSIM WM TPeOOBaHHUSIM HJIM HE COOOILMI O 3HAYU-
TEJIbHBIX U3MEHEHHUSIX B CBOEM IOJIOKEHUH; SIBHO MIPeHEOperaeT NpUHATHEM HE00XO0-
JUMBIX Mep AJIs YJIYYIICHHS CBOETO MOJOXKEHHS; 3JI0yNOTpeOsseT COLUaTIbHBIMU
nocobusimu (ct. 26 denepanpHoro 3akona «O rpaxkaanax llBelinapun, mpoxuBaro-
oMX 3a pyoexoM, U UX ydpexaeHusx»). Cieayer Takke OTMETUTh, YTO OKa3aHUE
COILIMAJIFHON MOMOIIM TPakJaHaM, IPOXKHUBAIOIINM 3a pyOeKoM, MOXKET OBITh COTpsI-
KEHO C OIPENeICHHBIMH YCIOBUSAMU Wi TpeOoBanusmu (cT. 28). B wacTHOCTH,
HYKJAIOLIIMCS JIMIIaM MOXeT OBbITh pEeKOMEHI0BAaHO BepHYThea B LlIBelinaputo, ecimu
3TO OTBEYAET UX MHTEpPECaM WIIM MHTepecaM UX ceMbH. JIuma, KoTopbIM Obl1a mpeao-
CTaBJICHAa COLMaJbHAs MOMOIIb, JOJDKHBI BO3MECTUTh IMOJYYECHHBIE CpeAcTBa (Kak
MPaBUJIO, B TEUECHHUE JIECATH JIET MOCIIE TOCeIHEH BBIILIATHI), €CJIM OHU OOJIbIIE B HUX
HE HYXKJAIOTCSl U B COCTOSIHUU coJiepkaTh ce0s u cBou cembH (4. 1 ct. 30, u. 1 ct. 35,
cT. 36).

CumMBoJIMYECKO€e MPU3HAHNE 3HAYUMOCTH OTHOILIEHUIi ¢ 1uacnopoii
MHuorue rocyaapCtBa CUMBOJMYCCKMMU aKTaMU IMOJAYCPKUBAIOT ITPUHAIICIK-

HOCTh COOTCYECTBEHHHKOB K HAITMOHATHLHOMY COOOIIECTBY, OPTaHU3Ys ChE3IbI TIPEe/I-
craButenel nuacnopel (Muaus, Apmenusi, Kunp) u npazqHoBaHHE HalMOHAIbHBIX

61 Loi fédérale du 26 septembre 2014 sur les personnes et les institutions suisses a 1’étranger // Recueil officiel
du droit fédéral, 2015-10-20, n° 41, pp. 3857—3877.
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MPa3IHUKOB, OTMeuass Hamboyiee M3BECTHBIX IPEICTABUTENICH IUACIIOphl Tocyap-
CTBEHHBIMHU Harpaaamu u 3Hakamu otiumums (Gamlen, 2006:6—38). Tak, mpaBUTEIh-
ctBo Muauu ¢ 2003 r. exeronHo npoBoaut JleHp MHIyca, B paMKax KOTOPOro Hpen-
CTaBUTEIIN JAUACTIOPHI BCTPEUAIOTCS C OUIMATBHBIMU JHIIaMU PecryOauKku u mpouc-
XOJWUT YECTBOBAHUE BBIJAIOIINXCS COOTEUECTBEHHUKOB 32 MX JOCTHXKEHHS B Mpodec-
cuoHanbHOM nestenbHocTH (Garha & Domingo, 2019:139). MunuctepcTBO 1Macnopsl
U cTpaTernyeckux MHBecTHLMN KocoBO opraHusyeT Nnpa3iHUYHBIE MEpPONPUSTUS C
y4acTHEM COOTEUECTBEHHUKOB B JleHb anbaHCKON KyJlbTyphl U JleHb HE3aBHCHUMOCTH
Kocogo, npoBonut ciennansabie J{Hu auacnopsl B Kocoso (Bajrami, 2019). Haunnas
¢ 1997 r., kaxxaple aBa rona B Ilonsiie nposoasrcesa «BcemupHbie urpsl [Tononumn».

B INonbie 3akonom ot 20 mapta 2002 r. ycTaHoBieH J{eHb MOJIbCKOM AUACTIOPHI
¥ TIOJIIKOB 32 pyOeskoM — 2 Mas®® B 3HAK MPM3HAHKS MHOTOBEKOBBIX JOCTHKEHHIT 1
BKJIaJla TOJISKOB, MPOXKHUBAIOIIMX 3a pyOEKOM, B BOCCTAHOBJIEHHE HE3aBUCHUMOCTH
[Tonpyn, BEpHOCTH MOJABCKUM TPAIULUAM, @ TAKXKE TOMOIIM CTPAHE B CAMbIE TPYAHbBIE
MOMEHTHI, B MOATBEPXkKACHHUE CBS3U ¢ PoaMHON M ennMHCTBA BCeX MOJSIKOB (Ipeam-
Oyna). Beibop natel mpazguuka He ciydaeH. [lo Bropoit MupoBoil BoitHbl 2 Masi B
[Tonbiie ormeuancs JleHb UMMHIPAHTa, a B HAcTosllee BpeMs Mpas3aHyercs JleHb
®nara. B CepOun Jlenp auacnopsl U cepOoB, MPOXKUBAIOIINX B PETHOHE, IPa3aHyeTCs
28 utons B eHb cBaToro Burta® (ct. 13 3akona «O nuacnope u cepbax, IPOKUBAIOIIMX
B peruoHe»). Anbanus ormeuaet Jlens nuacnopsl — 18 nexaOpsi, B Mex1yHapOoaHbIiHi
JIleHb MUTPAHTOB (cT. 25 3akoHa «O nuacropey).

BakHbIM acrieKTOM MEXKYJIBTYpHOT'O HMajora U pa3BUTHS OTHOIIEHUH € rocy-
JTApCTBOM IPOUCXO0KIEHUS SIBISIETCS MPU3HAHKUE 3aCIyT COOTEYECTBEHHUKOB, MPOKHU-
BAIOIMX 33 PyOekKOM, M yUpexkIeHHs I HUX creluaibHbIX Harpan®. B Ciosakuu
rOCy/1apCTBEHHbIE HArpaJibl MPEAOCTABIISIFOTCS 3@ BBIIAIOLINICS BKIal COOTEUYECTBEH-
HUKOB B IOJAJEP>KAHUE HALMOHAJIBHOIO CaMOCO3HAHUS, KYJIbTYPHOW U SI3bIKOBOM
UJECHTUYHOCTH U YCUIINs, HAIIPABJICHHbIE HA YKPEIJICHNE CBSI3€i MeX 1y JUacopoi U
rocynapcTBoM npoucxoxxaeHus (. b . 1 § 3 cr. 1 3akona «O cioBakax, IpoKUBaro-
LIUX 32 TpaHULEH, 1 BHECEHUU U3MEHEHUH U JOTIOJHEHUH B OTJIE€IbHbIE 3aKOHOAATElb-
Hble akThl»). B XopBatunm ocoObIMH 3HaKaMu MpPU3HAHUS 32 BBIJAIOIIMNCS BKJIAA B
YKPEIUIEHUE OTHOIIEHUH U COTPYIHUYECTBA MEX Ty FOCYAAPCTBOM ITPOUCXOKIACHUSA U
COOTEYECTBEHHUKAMU OTMEUYAIOT HE TOJIBKO OTIENBHBIX 3aCITy’KEHHBIX JIUL, HO U Op-
TaHU3AIMKA ¥ yapekaeHus nuacnopsl (4. 1 ct. 11 3akona «O06 otHomeHusx Pecry0-
JTUKH XOpBaTHs U XOPBATOB, MPOXKHUBAOIINX 32 Mpenenamu PecriyOnmku XopBatusy).

B CepOum 3a BblHaromuii BKIAJ B COTPYAHHYECTBO M YKpEIUICHHE CBs3Ei
C roCyJapCTBOM IPOMUCXOXKJIEHUS NPEAyCMOTPEH LEJbIH psiji CHELUaIbHBIX Harpaj
(ct. 42 3akona «O nuacnope u cepOax, NPOKUBAIOIIUX B PETUOHEY ), OOJIBILIUHCTBO U3

62 Ustawa z dnia 20 marca 2002 r. o ustanowieniu 2 maja Dniem Polonii i Polakéw za Granica // Dz. U. 2002.
No. 37. Poz. 331.

3 Cparoit Bur (nar. Sanctus Vitus) — XpUCTUAHCKUI CBATOHN, PUMCKHMI MyYeHHK IepHOJia PAHHETO XPUCTH-
aHctB. V3HaganeHO Bumos aeds (BumoBmaH) ObLT MOCBSIIEH JAHHOMY CBSTOMY, OJHAKO MO3IHEE OH CTall
orMedaThea B CepOnu B MaMATh O 3HAMEHUTOM cpaxxeHn Ha Kocoom moite B 1389 . u Jlazape XpeGensHo-
BUYE — IOCJICIHEM He3aBHCUMOM mpasureiie CepOun, moruduieM B 3TONH OUTBE M BIIOCIIEACTBUN KAHOHHU3H-
POBaHHOM.

64 Cm.: Final Conclusions of the Conference on “Diaspora Active Participation in State-Building Processes”.
16 December 2019. Para. 3B.
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KOTOPBIX YUPEXKCHO B YECTh BBIIAIOIINXCS IpecTaBuTeNeil cepockoit Harun: «Matb
Cepbusi»; «Crnoboman MosanoBmu» (3a 3acmyru B chepe momuTHkR); «Muxaiino
[Ty (3a 3acayru B cepe HHPOPMATMOHHBIX 1 KOMMYHHUKAIIMOHHBIX TEXHOJIOTHN);
«Hukona Tecnay (3a 3aciyru B cepe Hayku u uzodpetenuii); «locureit O0pagoBry»
(3a 3acnyru B cepe oOpazoBanus); «Byk Kapamxuu» (3a 3acinyru B cepe npoBuxke-
HUSl cepOCKOoro si3bika M KUupwuinibl); «Munom LpusHckuit» (3a 3aciyru B chepe
JUTEPaTypPHI).

Harpaxnenue 3a 3acnyru B cepe pa3BUTHS B3aMMOOTHOIICHUN TOCY1apCTBa U
Jacropsl npeaycMoTpeHo v B Andanu (1. d c1. 1, . h ct. 5 3akona «O guacriope»).
Esxeronno Hanbosee BHIAAIOMIUMCS MPEACTABUTESIM aI0AHCKOM AUACTIOPhI IPUCY K-
nmatot modetHoe 3Banue «llocom Hammm» (ctT. 15 3akona «O mamacmopey). [lopsmgok u
YCIIOBUSL €r0 IPHUCYXKIEHUS ONPENENSIIOTCS MocTaHoBiIeHHEM (CoBeTa MUHHUCTPOB
PecrryOnuku Anbanust Ne 339 ot 6 utons 2018 1.9 TTouetnoe 3Banue «ITocosn Harrwm»
MIPUCYK/IA€TCSl HA OCHOBE NPUHIMIIOB 3HAYMMOCTU BKJIaJa B Pa3BUTHE IUACIIOPBI,
ydeTa JIOCTHXKEHUH, TPaHCIApEeHTHOCTH W OOIIeCTBEHHOro npu3HaHus. Kannumaatsr
JIOJKHBI COOTBETCTBOBATH TPEOOBAHUSAM MOPATIOUYHOCTH U HAJUIEkKAIIEH permyTaluu B
COO0O0IECTBE, B KOTOPOM OHU MPOKUBAIOT; YCHEIIHO MPEICTaBIATh JUacnopy B cepe
TYMaHUTApHOM IeATeIbHOCTH, 00pa30BaHUs, HAYKH, TEXHOJIOTUH, KyJIbTYPHI U CIIOPTA,
Ou3Heca; BHOCUTh 0COOBIH BKJIaj B pazBuTHe PecrryOnuku mium quacnopsl (1. 2 ITocra-
HoBneHus). [TomHomounsle mocisl PecriyOnuknu Anbanusi, akkpeAUTOBaHHBIE 3a Ipa-
HULEH, TIpe/uIaratoT MUHUCTPY IO eJIaM JUACIIOPbl COOTBETCTBYIOIINE KaHAUATYPbI,
B UCKJTFOUUTEIIBHBIX CIIy4asX MUHUCTP MOXKET MPeUIOKUTh ux caMm (1. 3, 11). [louer-
Hoe 3BaHue «Ilocon Hamum» He mpenmnonaraet AEHEKHBIX BBIILIAT; IPEMbEP-MUHHUCTP
JIMYHO BPYy4aeT COOTBETCTBYIOLIUE YOCTOBEPEHUS HauOoJiee BbIIAIOLIUMCS IPeACTa-
BUTEJSIM JUactopsl (1. 6—9). B uncie nepBbIX JUL, YAOCTOSHHBIX OYETHOTO 3BaHUS
«Ilocon Hamum» B 2019 1., ObIIM mpenogaBaTeNd aJOaHCKOTO $3bIKa, KOTOPHIE
MOMOTal0T COXPaHATh KYJIbTYPY, S3bIK M TPaJULUMU B TOCYJapCTBax MpeObIBaHUS

anGaHCKUM MMTPAaHTaM BTOPOTO H TPEThEro MokoneHui,

3ak/ouyenue

l'ocynapcTBeHHass TOJMUTHKA B OTHONIICHWH 3apyOEKHBIX THACTIOpP CIIOCOOHA
MPUHECTH MO3UTHUBHBIC PE3YJIbTAThl, TOJIBKO €CIIM HOCUT KOMITJICKCHBINA M COTJIaCOBaH-
HBI XapakTep, HAlpaBJICHa Ha 3allUTy IMpaB U HHTEPECOB COOTCUCCTBEHHUKOB,
CO37laHUE WHCTUTYTOB M MEXAHU3MOB JUIsl B3aMMOJICHCTBHSI C HUMU. B 3TOM cnydae y
MPEACTaBUTENICH TUACTIOPHI BO3HUKAET YBEPEHHOCTh B TOM, YTO TOCYAaPCTBO CEPHE3HO
OTHOCHTCS K MX MTpo0JIeMaM, a 3T0 B KOHEYHOM CUYETE M BEJICT K YKPEIIJICHUIO YyBCTBA
HanoHanbHOM naeHTuIHocTH (Vezzoli & Lacroix, 2010).

[TonnTrka B OTHOIIEHUH IUACTIOP HE MOXKET OCHOBBIBATHCS HA MI€ATH3UPOBAH-
HOM TIPEJICTABJICHUN 00 STHHYECKOM TPAHCHAIMOHAJIHLHOM COOOIIECTBE, OHA TOJKHA

% Council of Ministers’ Decision No. 339, date 6.6.2018 for Selection Criteria and Provision of the National
Ambassador Award. Available at: https://diaspora.gov.al/wp-content/uploads/2018/12/DECISION-No0.339-
date-6.-6.-2018.pdf [Accessed 17 August 2021].

% Cm.: “Ambassador of the Nation” Award Presented for the First Time. Available at: https://diaspora.gov.al/
en/per-here-te-pare-ndahen-vleresimet-ambasador-i-kombit/ [Accessed 15" August 2021].
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YUUTBIBaTh KYyJIBTYPHbIE M S3BIKOBBIC pa3IW4Msl, WHTEPECHl PA3HBIX ITOKOJCHUH
MUTPAHTOB, HEOOXOAMMOCTh UX MHTETPAINU B TpHHUMAaroIee oomecTBo (Vezzoli &
Lacroix, 2012:39). Jltobast cTparterusi B3auMOJICHCTBHS C JUACIIOPOH JOHKHA OBITh
B3aMMOBBITO/IHOM, YYUTHIBATH CIIEHU(PHUECKUE MTOTPEOHOCTH TUACTIOPHI.

Pa3BuBas OTHOIIEHUS ¢ AUACTIOPOI, HEOOXOJMMO OCO3HABATh, YTO B HUX BCETa
MPUCYTCTBYET U TPEThsI CTOPOHA — TOCYJApCTBO MPOKMUBAHUS COOTEUECTBEHHUKOB.
[Monnepskanue KyJbTYypHBIX CBS3€H CO CTpAaHOW MPOUCXONKACHUS MOXKET MOPOXKIATh
BONPOCHI OTHOCUTEIHHO BIMSIHHUS ATOTO MPOIEcca Ha COIMOKYIIBTYPHYIO HHTETPALIHIO
npeacTaBuTeneil quacnopsl B npuHumaromee oodmectso (Gsir & Mescoli, 2015:10).
B psine ciayyaeB monoxeHue JUactopbl OCIOKHIIOT HEPEIIEHHBIE HCTOPUIECKHE KOH-
(GIUKTBI MEXLy TOCYIAapCTBOM IMPOHMCXOXIEHUS M rOCyIapCcTBOM npeObiBanus. Tak,
IUTst cepOoB, poxkuBaromux B bocanu u ['eprieroBune, XopBatuu n YepHOTOpHH, aK-
TyaJbHOH SIBJISIETCS MpoOJieMa PECTUTYIIMN KOH(PHUCKOBAaHHOTO uMyInecTBa CepOcKoit
MPaBOCIAaBHON LEPKBH, CEPOCKUX OpraHU3alMid U yUpexaeHul (OaHKOB, KyJIbTYpPHO-
IIPOCBETUTENILCKMX OpraHu3alMil), a Takke rpakaan’’. [losToMy OTHOIEHHS ToCyap-
CTBa MPOUCXOXKCHHUS, TUACTIOPHI U TOCYIAPCTBA MPOKUBAHUS JIOJKHBI OBITh THOKHUMU
1 OTKpbIThIMHU i1 m3MeHenui (Russell, 2011:3,18). U umeHHO COOTEUECTBEHHUKH BbI-
CTYMalT B KaYeCTBE CBA3YIOLIETO 3BEHA MEXIy TOCYIapCTBAMU MPOUCXOKICHHS U
MpoXUBaHUs, Oyayun B HauOOJBIIEH Mepe 3auHTEPECOBAaHHBIMU B HOPMAJH3AIIUU
HX OTHOLIEHUH.
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TpynoBoe npaBo ApreHTUHbI:
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AnHoTtanus. TpynoBoe mpaBo ApreHTHHBI, €T0 UCTOPHUS U COBPEMEHHBIE TEHCHIINH MTpaKTHie-
CKH HE HCCIEYIOTCSI POCCHUCKUMH yYeHBIMH. ABTOPOM IIOCTaBJIeHA LIEJIb NPEeACTaBUTh 00Ul 0030p
10 HCTOPUH TPYAOBOTO MpaBa APreHTHHEI, BEIICIUTH HCTOPHUECKHE ITAIIBI €70 Pa3BUTHS U ONPEIEIUTh
CyIIIECTBEHHbIE YePThI, IPUCYIINE apreHTHHCKOMY TPYIOBOMY IIpaBy Ha KakKJOM 3Tarle, a Takxke 000-
3HAUUTh €r0 COBPEMEHHOE COCTOSIHHE. B cTaThe MpoaHaTM3UPOBAaHBI NEPBBIIl HA KOHTHHEHTE MPOEKT
Tpynosoro xkonexca AprentTussl 1904 r. 1 Hanbomee BaXKHbIE 3aKOHBI, PETYJIHPYIOLINE TPYIOBbIE OTHO-
LICHUS, K KOTOPBIM, 0€3YCIIOBHO, OTHOCHUTCS 3aKOH O TPYJIOBOM JtoroBope 1974 r. ABTOpOM clelnaH BbI-
BOJI O TOM, YTO B apr€HTHHCKOM TPYJJOBOM IPaBe CI0XKMUIACh CUCTEMa 3alllUThI TPYIOBBIX IpaB, 00naaa-
IOIIasi JOBOJILHO BBICOKAM YPOBHEM. B TO ke BpeMsi 0OTMEUYEHO, YTO HECTAOMIEHOCTD MOJUTHYECKOH 1
SKOHOMHMYECKOH CUTYAIlMH B CTPaHE HE TO3BOJISIET BOIIOTUTD B )KU3HB JIOCTHIKEHUS TPYAOBOI'O 3aKOHO-
JIaTeNIbCTBA U 00ECTIEUNTD peaTH3aliio IPOBO3rIaeHHBIX KoHeTuTy el ApreHTHHBI TPYIOBBIX IIPaB.
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Abstract. The labor law of Argentina, its history and current trends are scarely examined by
Russian scientists. The author aims to provide a general overview of the history of Argentine labor law,
to highlight the historical stages of its development, to identify the essential features inherent in Argentine
labor law at every stage, as well as to identify its current state. The article analyzes the first draft of the
Argentine Labor Code of 1904 on the continent and the most im-portant laws regulating labor relations
including the Law on the Employment Contract of 1974. The author concludes that Argentine labor law
has a system of protection of labor rights of a fairly high level. At the same time, the instability of the
political and economic situation in the country does not allow implement-ing the achievements of labor
legislation and ensuring the implementation of la-bor rights proclaimed by the Constitution of Argentina.

Key words: labour law, labour legislation, Latin America, Argentina, draft Labour code,
Employment Contract Act, flexibilization of labour legislation, COVID -19
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BBenenne

TpynoBoe npaBo cTpan JlaTuHCKOW AMEPHUKH PEAKO IPUBJIEKAET BHUMaHUE POC-
CHICKUX yYEHBIX. B KauecTBe MPUYMH MOKHO Ha3BaTh: HECTAOWJIBHOCTH TPYIOBOTO
3aKOHOJ/IATEIbCTBA ITUX CTPaH; CIOKHYIO TOJUTHUYECKYI0 U SIKOHOMHUYECKYI0 00cTa-
HOBKY B PETHOHE, KOTOpas HE MO3BOJSET PEaIn30BaTh HA MIPAKTUKE MHOTHE JJOCTUKE-
HUS TPYJOBOTO 3aKOHOJATENBCTBA U 00ECTIEYNTh JOCTOWHBIN YPOBEHb KU3HU paboT-
HHKA; OTCYTCTBUE TECHBIX MOJUTHYECKUX, SKOHOMUYECKUX U HHBIX CBS3EH MEKIY
Poccueii u ctpanamu JlatTuHckoi AMEpUKH.

[ToaTomy mpencTaBisieTcss MHTEPECHBIM U3YUUTh CYIb0Y H COBPEMEHHOE COCTO-
SITHUE TPYJIOBOTO 3aKOHOJATENbCTBA B 3TUX CTPAaHAX, KOTOPOE Ha MPOTsiKeHUH XX B.
BBIJIEPKATI0 HECKOJIBKO CEPHE3HBIX YapoB. B craTthe paccMarpuBaeTcs UCTOPUS TPY-
JIOBOTO MTpaBa ApreHTHUHBI, HAYWHas ¢ 3aKOHOB MHAMI, NPUHATHIX I periiaMeHTalH
OTHOIIIEHUH KOJIOHUAIbHOU Vcriannu ¢ KopeHHBbIM HaceneHueM JlaTnHcKkoi AMepHuKy,
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Y 3aKaH4YMBasi COBPEMEHHBIM TPYJOBBIM IPAaBOM. DTallbl pa3BUTHUS TPYIOBOrO IIpaBa
COOTHOCSITCSL ¢ COOTBETCTBYIOLIMMH NEPHOAAMH apreHTUHCKONM MCTOPUH, OTINYAIO-
HIMMUCS CBOEOOpa3ueM MOTUTHYECKUX M COLMAIBHO-I)KOHOMHYECKHX OTHOIICHUH.

3apo:xneHue TpyaoBoro npaBa Apreitunbl (1680—1853 rr.)

JlaJibHUM MpeIIeCTBEHHUKOM 3aKOHOB, PETYIHUPYIOLIUX TPYI0BbIE OTHOLLIEHHUS,
HasbiBatoT 3akoHsl Mumuii (Las Leyes de Indias) (Grisolia, 2016). Ilpunsteie B 1680 r.
ucnanckuM koposuem Kapnowm 11, 3akonst MHauii npeacrasisuin co60i CBOJ 3aKOHOB,
PEryJIUpYIOIUX TOJUTHYECKYI0, SKOHOMHUYECKYI0, COLMAJIbHYI0 U DPEIUTHO3HYIO
KM3Hb KOPEHHOTO HaceJeHus (MHIEHIIeB), MPOXKMBAIOIIET0 Ha 3aBOEBaHHbBIX Mcma-
Hueit tepputopusx FOxxuoit u LlenTpanbHOl AMepUKH (MMEHHO 3TH TEPPUTOPUH U
Ha3bBaHCh «MHAMAMNY). 3akoHbI MIHaMI ObLIM OCHOBaHBI HAa MPUHATHIX paHee byp-
rocckux 3akoHax 1512 r. (Las Leyes de Burgos) n HoBbix 3akonax (Las Leyes Nuevas)
1542—1544 rr., perynupyoimux B3auMOOTHOIIeHHs VcriaHny U KOPEHHOTO Hacele-
HUS 3aBOCBAaHHBIX 3€MeEJlb.

OTH 3aKOHBI HOCHJIM IPOTPECCUBHBINA XapakTep U ObLIM HaIlpaBJIEHbl HA T'yMa-
HU3AIMI0 OTHOLICHUN MEeXAYy MCHaHCKUMHU KOJIOHM3aTopamu U uHaenuamu. K npu-
Mepy, byprocckue 3akonbl 1512 r. cMaryanu aasi MHAEWLEB MOCIEACTBUS CUCTEMbI
HSHKOMBEH/Ia, KOTOpas 3aKjoyalach B I0KAJIOBAaHUM INPHOBIBAIOLUIMM HMCIAHCKUM
KOJIOHM3aTOpaM TPpymIibl win rmemern nuaeines (Luna, 2010:35). McmaHIsr 70KHBI
ObUTH 3200TUTHCS «O CIIACCHUHU AYII U 00eCTIeYeHUH MUHUMAJILHOTO 0J1arocoCTOsIHUS
WH/ICHIIEB», a WHACHIBI — BBINOJHATH B MOJB3Y HHUX pabOTy WIM IUIATUTh HAJOT
(mocne 1615 .).

BecbMa nHTEpECHBIM IpencTaBiseTcs, 4To B byprocckux 3akonax 1512 r. Bnep-
BbI€ OBUIM YIOMSIHYTHI OT/IEbHbBIE TPYJOBBIE U COLMANbHBIE MTpaBa, IpUYEM Haaems-
JUCh UMHU UHAEHIBI, paboTarolue Ha SHKOMEHAEPO (MCHAHCKUX KOJIOHH3ATOPOB).
ITpodeccop Auronno Jloyraak Ponpures ykaspiBaetr: «Hu onuH U3 paboTHHKOB €Bpo-
nerickux cTpad B X VI B. He MOIb30BaJICS TAKUMU ITPAaBaMHM, KOTOPbIC OBIITH MPEA0CTaB-
neHsl uHaeknam byprocckumu 3akonamu u 3akoHamu Banbsmonin 1512—1513 rr.
PerynupoBanme pabodero BpeMEHM W BpPEMEHH OTAbIXa, MPOKUBAHHE, THTAHUE,
3alIMTa HECOBEPIICHHOJIIETHUX M OEPEeMEHHBIX JKEHIINH — BOT HEKOTOPHIE U3 3aBOe-
BaHUI MHJEHIeB B connanbHoi cdepe. C TeueHHMEM BpEMEHH K HUM MPUOABHINCH U
npyrue» (Mahecha & Mazuera, 2017:37).

Cratps 11 Byprocckux 3akOHOB peryiupoBayia 00s3aHHOCTH MHJIEHIIEB, MOXKa-
JIOBaHHBIX SHKOMEHJIEPO U HAIIPAaBJIICHHBIX Ha pabOTy Ha PYyJAHUKH. 5 MecsALEB PadOThI
Ha pyJHUKAX yepenoBaiuch ¢ 40 THAMHU OT/AbIXa MOJl CTPOTUM KOHTPOJEM KOPOJIEB-
CKUX YUHOBHHUKOB. OO OT/bIXE€ MOYKHO TOBOPHUTH JIMIIB YCIOBHO, TaK KaK B TEUCHHE
BPEMEHH OTIbIXa HWHACHUIIBI MOTJM 3aHUMAaThCS TOJBKO 0OpabOTKOM MeTaa.
JnmurenbHOCTH paboOTHI B IEMCTBUTEIHLHOCTH cocTaBisiiia 8—10 MecsieB BMeCTO 5.

Tpyny MHIEHCKHX >KEHIIMH U HECOBEPIICHHOJIETHUX ObLIA MOCBSIIEHA CTAThS
16 Byprocckux 3akoHOB. OHa OTIMYaNach IBYCMBICICHHOCTBIO M YCTaHaBIIMBAJa,
C OJIHOW CTOPOHBI, 4TO AETU 10 14 neT He 00s3aHbI BRIOTHATH PadoTy, a, C APyrou
CTOPOHBI, YTO JETH MOTYT BBINOJHATH PAa0OTy, MOIXOAANIYIO JUIS HMX BO3pacTa.
JXKeHumHbl, Kak MpaBWO, TPYJWINCh Ha TeX JXKe paboTax, YTO M MY>KUYHHBI
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(MpeuMyIIeCTBEHHO Ha PyIHUKAX), HO HAYMHAS C YETBEPTOrO MecsIa OepeMEeHHOCTH
MEPEBOMIINCH HA IOMAITHUE paOOTHI (B JOME YHKOMEHIEPO).

3anpemanochk HWCHONb30BaHUE WHACUIIEB B KA4eCTBE BBIOUHBIX J>KUBOTHBIX
(ct. 9) m moxoe obOpaieHue ¢ HUMU (CT. 22).

DHKOMEHIEpO JOJKHBI ObLIM 00€CreynTh MHACHIly CHalbHOE MecTO (TaMak)
(ct. 17) 1 nuTaHKe, OJJHAKO MUTAHUE TPEAOCTABISIIOCH TOJIBKO pa0OTAOIIUM HUHIICH-
am ¥ TOJbKO HAa TEpPHOA PabOThl. DHKOMEHIEpO 00s3aH ObUT IUIATHTh HMHICUILY
1 305071011 eco B mecs (cT. 18), HO IeHbIM Ha PyKU HE BbIIAaBAJIUCh, A IPEIOCTABIIS-
Jach ofexaa Toi ke croumoctu (Pizarro Zelaya, 2013:42—48).

Koneuno, npu paccmorpennn 3akoHoB Muanit 1 Byprocckux 3aKOHOB HEJb3s
TOBOPUTH O (POPMHUPOBAHUH TPYAOBOTO IpaBa B COBPEMEHHOM €ro MOHUMAaHuU. TeMm
HE MeHee, OHM UMEIOT O0JIbIIoe 3HaYeHHE A7 cTpaH JIaTHHCKON AMEpUKH B LIEJIOM H
ApreHTHHBI B YaCTHOCTH, BIIEPBBIC 3aKpEIUIsisi OTICIbHBIC TPYJOBbIC U COLUAIBHBIC
npasa.

HecMmoTpst Ha TpOrpecCUBHBIN XapakTep 3TUX 3aKOHOB, OHH JIMIIb CMSTYalld
OTJIEbHBIE MOCIIECJCTBUS YCTAHOBICHHON CUCTEMbI KCIUTyaTallud KOPEHHOT'O Hacelle-
Hus. KpoMme Toro, B cHily 3HAUUTENFHON TEPPUTOPUATBHOM ynaneHHOCTH Vicianuu oT
CBOMX KOJIOHMH TaKHe€ 3aKOHBI HE YUUTHIBAIIN CIIOKHUBILINECS OCOOCHHOCTH KU3HU KO-
PEHHOr'0 HAcCeJIEHUsI U M03TOMY ObUIM MaJIo MpUMEHUMBbI Ha npaktuke (Mahecha &
Mazuera, 2017:37). OHu d9acto CcaOOTHPOBAIUCH KOPOJEBCKUMHM YHWHOBHUKAMH,
MO3TOMY OBUIH peann30BaHbl B ICHCTBUTENFHOCTH JHIIL yacTuyHO (Poskonina, 2009:
86—187).

Cucrema sHKOMBbeH 12 TIpocyIiecTBoBasia B Aprentune o 1813 r. Co BpemeHnem
MOSIBUJIACH TaKasi pa3HOBUAHOCTb YHKOMBEHIbI, Kak MHTa. [Ipr MuTe OOIIMHBI UHICH-
LEB JEJIUIUCh Ha TPYMIIbI, KOTOPbIE CMEHSUIA IPYT ApYyra 4epe3 ONpe/leIeHHOEe KOJIU-
YeCTBO MECSIEB pabOThI (B 3aBUCUMOCTH OT pernoHa). OJIHaKO ¢ KaKJbIM I'OJIOM BBO-
JUIOCh BCcE OONblIEe OrpaHUYEHUH 10 HCIOJB30BAHUIO CHCTEMbl HSHKOMbEH]IA
(Levaggi, 2006:3).

Hapsny c cucremoii 3HKOMBbEH/Ia CYLIECTBOBAIM U Apyrue (popMbl SKCILTyaTa-
IIUH HACEJICHUS, IPEX/Ie BCEro, CUCTEMA MTEOHaXa (B ApreHTHHE OHa MOJIy4HiIa Ha3Ba-
Hue trabajo bajo papeleta de conchabo). JIro60ii My>kunHa, HE UMEIONTNI PaOOTHI HITH
3aHATHSA, OB 00513aH paboTaTh B 1OJIB3Y 3emuieBnaneibiia (Levaggi, 2006:8). B cmyuae
HapyIIEHHUS 3TOW 00S3aHHOCTU MY>KYMH HANpPaBJsUTH HA NPUHYIUTEIBHYIO CITY>KOY B
apMUH.

Kpome Toro, B ApreHtuHe ObLIO0 OONBIIOE KOJIUYECTBO paboOB U3 AQpPUKH.
B mepuwon ¢ 1777 mo 1812 rr. uepe3 bysnoc-Aiipec m MoHTeBHIEO TPOILIO
700 kopabneii ¢ 72 ThicAYaMu aQPUKAHCKUX paGoB'.

Kopennbim 00pa3zom u3MeHWIACh CUTYyalUs MOCIe Havana 00pbObl APreHTHHBI
3a He3aBUcUMOCTh (Maiickast peBomtonusi 1810 r.). [locrenenHo O6buta OTMEHEHA CH-
crema sHKOMbeHa (1813 r.), mpenocTasiiena cBoboma metsm pados (1813 r.), cokpa-
THJIOCH KOJIMYECTBO MTPOBUHIINHN, HCIIOIB3YIONMNX CHCTEMY TIEOHAXKA.

1Como se abolid la esclavitud en Argentina. Available at: https://www.infobae.com/
historia-argentina/2019/05/01/como-se-abolio-la-esclavitud-en-argentina/ [Accessed 30th November 2021].
(in Spanish).
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OxoHuaTtenbpHasi OTMEHA PaOCTBa M 0053aTENBHOTO TPY/1a IPOUCXOAUT C IPUHS-
tuem Konctutynun Aprentunsl 1853 1. Crates 14 KoHcTutylinu 3akpersisiia mpaBo
Ha TPy H JIt00oe 3akoHHOe 3aHsATHe. CTaThs 15 npoBo3riamana, 4To B APreHTHHE HeT
paboB; Te HEMHOTHE JIMIA, KOTOPbIE HAXOAWIHCh B PaOCTBE, ¢ MOMEHTA MPHHATHUS
KonctuTyun o0baBIsUIIHCE CBOOOIHBIMU. J[OTOBOPEI, TPEIyCMaTPUBAIOIIHNE KYTUTIO 1
IPOAaXy JIOAEH, OOBABIAINCH HE3AKOHHBIMY, a JIMLIA, 3aKJIIOYUBILNE WIA O10OpUB-
1IMe TaKue JOTOBOPBI, — MOJJIEkKAIIMMH OTBETCTBEHHOCTH. C MOMEHTA MPUHATHS
Koncturynuu 1853 r. HaunHaeTcs Tan CTaHOBIIEHUS TPYI0BOrO IIpaBa APreHTUHBI.

CraHoBJyieHHe TPyA0BOro nnpasa AprenTuHsbI (1853—1943 rr.)

[TosiBnenne Tpy0BOTO 3aKOHOAATENHCTBA B APreHTHHE OTHOCST K ITOCIIEIHUM
necstuietusm XIX B. (Grisolia, 2016).

HebnaronpustHsie ycloBHs Tpya BBI3bIBAIN HEJTOBOJIBCTBO PAaOOYMX, BHUIUB-
meecs B Cephe3HbI POCT 3a0aCTOBOYHOTO JBMKEHUs B Havyaiie XX B. [IepBbIii apreH-
TUHCKUH mpodcoro3 — Tumorpadckoe oOuiecTBo mpoBuHLMU bysHoc-Aiipec
(la Sociedad Tipografica Bonaerense) 6b11 co3nan B 1867 r. B nocnenyromue roast B
CTpaHe MOSBHJIOCH JIOCTATOYHO OOJBIIOE KOJUYECTBO MPOGCOI030B, HO OHU €lIe He
ObuTH 00BEIMHEHBI B (eiepaiui mpodCcor30B Ha HAIMOHATIHLHOM ypoBHe. Haunnast ¢
1890 r. B cTpane oOpa3yrorcs nepsbie deaeparuu npodcor3oB — ApreHTHHCKas pe-
ruoHanbHas padouas ¢enepamms (Federacion Obrera Regional Argentina/FORA) u
Bceobmuit coro3 pabounx (Union General de Trabajadores/UGT) (Grisolia, 2016).

B ycnoBusix pocta KomuuecTBa 3a0aCTOBOK FOCYIapCTBO BHIUT B MPOQCOI03ax
yTpo3y TSt MO KaHUs COIIMATIBLHOTO MUPa U MPUHUMAET TEPBbIC 3aKOHBI, HAIPaB-
JICHHBIE Ha TIOJIaBJICHHE PO COIO3HOTO ABWKEHHUS. 3aKOH 0 MecTe )uTeiabcTBa 1902 .
(La Ley de Residencia) pa3periai no pemeHuto aIMUHUCTPATUBHBIX OPraHOB BBICHI-
JIaTh U3 CTPaHbl HHOCTPAHHBIX pab0o4MX, KOTOpPbIE MPUHUMAIIN YUacTHe B 3a0aCTOBKaX.
Kak ormeuaercs B muTepatype, 3TOT 3aKOH JIUIIb 3aKPENIII CIOKHUBIIYIOCS MTPAKTUKY
(Arese, 2014:17).

B T0 ke Bpems Obla mpenprHsTa MOMbBITKA PEIIUTh «COLUATBHBIN BOMPOC) I10-
IPyroMy, TyTeM MPUHSTHS IEPBOTO HA KOHTUHEHTE TPYyI0BOTO KOAEKCA.

B 1904 r. IIpaButenscTBO ApreHTHHBI B JIMLe MUHHCTpa XoaknHa ['oHcaneca
(bopMHpyeT KOMUCCHIO, KOTOPOl MOPYUYEHO peAaKTUPOBAHKE MTPoeKTa Tpya0BOro Ko-
nekca. B cocrtaB koMuccuu BOLIUIM Y4€HBIE, 3aHMMAaBLIMECS M3yYEHHEM 3KOHOMHUYE-
CKOTO TIOJIOKEHHsI pabounx, K npumMepy, buaner Macce (Bialet Mass¢), npencraBuB-
MM I0KJaJ O COCTOSHMM pabouux KiaccoB B PecnyOnmke ApreHTHMHa B Havale
XX B., u I1abao CtopHu, ony6nukoBaBiuii padoty «IIpon3BoacTBo u cutyauus pa-
6ounx kimaccoB B cronuie Pecrrybnuku Aprentunay («La Industria y la situacion de
las clases obreras en la capital de la Republica Argentina») (Arese, 2014:17—18).

B Teuenue HECKOIBKHUX MECALIEB KOMUCCHS MTOATOTOBMIIA POEKT Tpya0BOTo KO-
nekca, kotopsiid Obu1 BHEceH B Konrpece 06.05.1904 r. Hecmotpst Ha TO, 4TO MPOEKT
6bu1 Ha3zBaH HanmonaneueiM 3akoHOM O Tpyne (Ley Nacional de Trabajo), aBTopsr
MPOEKTa MOAYEPKUBAIH, YTO pedb HAET UMEHHO O Konupukauuu (Arese, 2014:18).

2 Constitucion de la nacion argentina de 1853. Available at: http://www.saij.gob.ar/docs-

f/ediciones/libros/Constituciones_argentinas.pdf [Accessed 30th November 2021]. (in Spanish).
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[ToaroToBka mpoekTa COMpOBOXKIAIACH JUCKYCCHSIMHU O BO3MOXKHOCTH YpPEeryJInpoBa-
HUS TpyAa paboynx HOPMaMH IPaXKAaHCKOTO 3aKOHOATEIbCTBA U 11EI1eCO00pa3HOCTH
npunsTus TpynoBoro kogekca (Grisolia, 2016). ABTOpHI IPOEKTa, BHIALISS HECAMO-
CTOSITEIIbHBIN, 3aBUCUMBIN Tpy[ (trabajo dependiente) B kadecTBe caMOCTOSATEIILHOIO
SBJICHUS, OTCTOSIIM HEOOXOAMMOCTh INPUHATHS CHEIHAIbHOTO TPYJOBOTO 3aKOHO/a-
TEJIbCTBA.

Co3pmarenu npoeKkTa KoAeKca MpecieoBaI 1elb UCKIYNUTh, HACKOJIBKO 3TO
BO3MO’KHO, ITPUYMHBI HEJOBOJIbCTBA PAOOTHUKOB M MPEIOTBPATUTH BOJHEHHS U Oec-
MOPSJIKY, a TaKKe HAJENUTh PAOOTHUKOB TPyJAoBbIMU TpaBaMu. [Ipoext TpymoBoro
KOZIeKca cocTosu1 u3 465 crarel, CrpynnupoBaHHbIX B 14 pa3/ienos: npeaBapuTeIbHbIe
1 00ILKe MONOKEHUS; TPy HHOCTPAHIIEB; TPYJAOBOM OTOBOP; MPEACTaBUTEILCTBO B
TPYJOBOM JIOTOBOPE; HECYACTHBIE CIIyyau Ha MPOHU3BOJCTBE; MPOJOHKUTEIBHOCTh U
MPUOCTAaHOBJICHHE pabOThL; paboTa Ha AOMY; TPy HECOBEPIICHHOIETHUX U >KEHIIHH;
YUYEHHUYECKHUI J0roBOp; TPYAOBOM JAOrOBOp C MHAEWIIAMU; TUTHEeHAa U 0€30MacHOCTh
NP BBITIOJIHEHUH pabO0ThI; 00beMHEHHS PEATPHHUMATENCH U PO COI03bI; ToCyaap-
CTBEHHBIE OPTaHbl; IPUMHPHUTEIIHHBIC OPTaHbl U TPETEHCKUE CYIbI.

OnHako u3-3a yCHEUIHOTo MpoTHBOCTOsIHKS COr03a MPOMBIIICHHUKOB ApreH-
TUHBl U ONACeHWH MPOQCOI030B OKa3aThCs IMOJ KOHTPOJEM TOCyJapcTBa IMepBast
MOTBITKA JIOCTUYb «COLHUAIBHYIO TAPMOHHIO» U CO3/1aTh €IMHBIA aKT, HAJCIHBIINMA
pabOTHUKOB TPYIOBBIMHU TIpaBaMu, ipoBaymiach (Arese, 2014:18—19).

Wnes xoquduuupoBaHHOTO aKTa HE HaIIa HOJAEPKKU, 1 ApreHTuHa n3bpana
MyTh MPUHSITHS 3aKOHOB, PETYJIUPYIONINX OTAEIbHbIE ACTIEKTHI TPYAOBBIX OTHOIICHHUHA
(Prieto, 2015:211). Hagunast ¢ 1905 r. Tpy10BO€ 3aKOHOAATEIHCTBO PA3BUBAIIOCH CTPE-
MUTETIHHBIMH TEMITAMHU.

B 1905 . 611 IpUHAT 3aKOH, YCTAHOBUBIINH 0053aTeIbHBIN BOCKPECHBIN OTABIX
i paboTHUKOB (ley 4661). 3akon 1907 r. (ley 5291) perynupoBain Tpya KEHILIUH U
JleTel, 3ampelnast Tpy/l AeTeid B Bo3pacte 10 14 et u paspeiias Tpy[ IeTel B Bo3pacTe
ot 14 o 18 net npu ycinoBuM Npe10CTaBICHUs MEAUIIUTHCKOTO CepTU(HKATA, TOATBEp-
KJIAIOIIET0 BO3MOKHOCTh paboTaTh 10 COOTBETCTBYIOILEH ITpodeccruu. 3aKOH OTrpaHu-
YHBAJI IPOAOIDKUTEIBHOCT PA00YEro BPEMEHH HECOBEPIICHHOJETHUX, YCTaHABIIMBAs
JUTsl HECOBEPLICHHOJIETHUX MY’KCKOTO T0Jla B BO3pacTe 10 16 JeT u HecoBepIIEeHHO-
JIETHUX >KEHCKOTO IoJIa B Bo3pacTe 10 18 JieT cokpallleHHYI0 MpOJOLKUTEILHOCTh
pabouero BpemeHu (6 yacoB). JKeHIIMHAM 3ampeliaioch paboTaTth B MEPHOA 10
U TOCJIE POJIOB C COXPAHEHUEM B 3TOT NEpUOJ 3apabOTHOM MIIaThl. 3anpenancs Tpy
JKEHIIMH U HECOBEPILIEHHOJETHUX BO BPEAHBIX YCIOBUSIX U B HOUHOE BPEMS.

3akonoMm 1914 r. (ley 9511) 3akperieHa HEOTUYKIa€MOCTh UMYIIIeCTBa paboT-
HuKa. B 1915 r. ObUT pUHAT MEPBBIN 3aKOH O HECYACTHBIX CIy4asx Ha MPOU3BOJICTBE
(ley 9688), KOTOpPBIIi ¢ pa3TUIHBIMU U3MEHEHUSAMHU JAeCcTBOBAN 10 1991 T. 1 mocmy K
00pa3mom Ui APYTUX CTPaH MpU NPUHATHH TOJOOHBIX 3aKOHOB.

B 1921 r. npuHUMaeTCs 3aKOH 0 MPOU3BOICTBeHHOU Oe3onacHocTH (ley 11.127),
B 1929 r. — o pabodem Bpemenu (ley 11.544), aB 1934 1. — 0 TpyI0BBIX OTHOIICHHUSIX
(ley 11.729).

Hauunas ¢ 1940 r. npuHAMaroTCs epBbIE 3aKOHBI B OTHOIIIEHUH OT/AEIbHBIX Ka-
Teropuii pabOTHUKOB (estatutos especiales), Hampumep, B OTHOIICHUH OAaHKOBCKHUX
ciyxamux (ley 12.637 de 1940), pabotaukoB Ha oMy (ley 12.713 de 1941), gacTHBIX
Boauteneit (ley 12.867 de 1946) u cenbckux padounx (dec. 28.167/1944).

302 I'OCYJAPCTBO U ITPABO B COBPEMEHHOM MUPE



Lebedeva M.A. RUDN Journal of Law. 2022. 26 (2), 297—313

B 1912 r. Ilpesuaentom Aprentunsl Xoce Ourepoa Anbkopra coznaercs Haru-
OHaNBHBINA aemapTameHT Tpyna (Departamento Nacional de Trabajo) mox pykoBom-
ctBoM Xoce Hwukomaca MaTbeHCO ¢ 1enbio cOOpa, COTIACOBAHUS W ITyOJIUKAIMU
JTAHHBIX B cepe TpyJa U MOATOTOBKH pedopM M0 yIyUIIeHUI0 MaTepHAIbHOTO, COLIU-
AJILHOT'O TIOJIOKEHUS pab0vrX U MX HPABCTBEHHOT'O PAa3BHUTHSI.

Bpemst oT BpeMeHHM NpEANPUHUMAIUCH MOIBITKA KOJU(PHUIUPOBATH HOPMBI
TPYJOBOIO IpaBa, COJAEPKaIINECs B MHOTOYUCIIEHHBIX 3aKOHaX. CaMbIMU U3BECTHBIMU
u3 HuX sABisAtoTcs npoekTsl M. Mpuroiiena, P. I'omeca 1921 r., luero Jlyuca Moiu-
Hapu 1929 r., A. II. Xycro, JI. Meno 1933 r. u npoekT crenuaabHOi KOMHCCUU NIPU
[Tanare gemyTtaTtoB mox pykoBoactBoMm Xyana ®@. Kaddepara B 1941 r. Ho onm, kak u
mpoekt 1904 r., He yBeHuanuch ycnexom (Grisolia, 2016).

K 1943 r. B ApredTure cliokuiiach CHCTEMA 3aKOHOB B cdepe Tpyia, ooecreyu-
BaBlIasg JOBOJILHO BBICOKMH YPOBEHb 3alUTHl TPYJIOBHIX MpaB PaOOTHUKOB. IJTO
OOBSICHAETCSI B TOM 4YHCIE M3MEHEHHEM COLHAbHOM CTPYKTYpHl OOIIeCTBa
B 1930-¢ rr. OxoHomuueckuii kpuzuc 1930-x rr. B ApreHTHHE MPUBEN K MaCCOBOMY
NIEPECENICHUIO JKUTEJIEH CEeIbCKOM MECTHOCTH B TOPOJa U CO3/1aHUIO HAallMOHAIbHOM
npomeinuieHHocTH (Luna, 2010:167—168). A 310, B CBOIO 0Yepe/b, MPUBEIO K MOSB-
JICHHUIO OOJIBIIIOTO KOJMYECTBA pabOUYNX, TPYAUBIIUXCS HAa IPOMBILIUICHHBIX TPEANpHU-
SATHUSIX.

Pa3Burtne TpynoBoro npaBa ApreHTunsbl B nepuoa 1943—1955 rr.
KoncTnTynHoHHOE 3aKpensieHne TPyA0BbIX IPaB

B pesynbrare peBomtonuu 1943 r. k B1acTy B ApreHTHHE NPUXOAST BOCHHBIE, U
(bopmupyeTcst TPaBUTENBCTBO Je-(hakTo, B KOTOPOM TIOCT MHHUCTPA TPYy/a 3aHUMAeT
Xyan [Jlomunro Ilepon. B 1946 r. on cranoBurcs Ilpe3uneHTOM ApPreHTUHBI,
a B 1949 r. npunumaercs Koncturyuust Aprentunsl 1949 r., oTpaxkaroias npoBou-
myto [lepoHom monuTuky xyctucuanusma (0T uci. Justicia — CHpaBeIMBOCTh) —
JIOKTpUHY cripaBeanuBoro rocyaapctsa (Luna, 2010:193). TpynoBoe nmpaBo crano mo-
HUMAaThCS KakK (PyHIaMEHTAIbHBIN 3JIEMEHT IS Pa3BUTHUS U IOCTHXKEHUS COLMATBHON
cnpaBemmBocTH (Grisolia, 2016).

[Tpunstune Koncturynuu 1949 r. sBisiercst BaXXHBIM COOBITHEM B MCTOPUH TPY-
JIOBOTO TpaBa ApreHTHHbI. HeKoTopblie nccieaoBaTeNny Ha3bIBAIOT €ro Haps Iy ¢ Mpu-
HATHEM 3akoHa o TpyaoBoM moroBope 1974 r. (Ley de Contrato de Trabajo, LCT)
JIBYMSI CAMBIMH 3HAYMMBIMH COOBITUSIMH B HCTOPHU apPTE€HTUHCKOTO TPYIOBOTO IpaBa
(Tartabi Bonomo, 2014).

Bcenen 3a Koncrurynueit Mekcuku 1917 r., Bnepsble B JIaTuHcKOM AMepHKe 3a-
KpenuBllied Ha ypoBHe OCHOBHOI'O 3aKOHa TPYJIOBbIe MpaBa, B KOHCTUTYIIMN ApreH-
tuHbl 1949 r. ObUTH POBO3TIIAINIEHBI IPABO paOOTHUKA HA TPYA, CIPABENIMBOE BO3HA-
rpaxjaeHnue, o0ydeHue, 6JaronpusTHBIE YCIOBHS pa0dOThI, 3a00Ty O 310pOBkE, OJ1aro-
nojy4re pabOTHHKA U €T0 CeMbH, ColaIbHOe obecrieueHne u oobenunenue (Grisolia,
2016).

Crartps 68 (. 11) Konctutynuu 1949 1. B xauectBe monHomouuii Konrpecca
Ha3bpIBaja MPHUHATHE KOAEKCOB: T'PaKIAHCKOTO, KOMMEPYECKOTo, YrOJIOBHOTO, BO3-
IYUTHOTO, B O0JIACTH TOPHOAOOBIBAIONIEH MPOMBIIUIEHHOCTH U CAaHUTAPHHU, a TAKKe
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conuabHOro obecreucHus (Arese, 2014:21). MHorue HaiesIMCh, YTO BCIEI 3a
NPUHATHEM KOAEKCa COIMAIBHOTO OOECTIeYeHHUs MOCIEeAyeT U MPUHATHE TPYIOBOTO
KOJIeKca.

Il'oper mpaBnenus [lepona xapakTepH3yIOTCS TaK)Ke M3MEHEHHEM IOJO0KESHUS
npo(Ccor30B U Pa3BUTHEM KOJUIEKTUBHOIO TpyJoBoro mpasa. Emie Oymyun MuHu-
cTpoM Tpyaa, Ilepon TecHo B3auMmozeiicTByet ¢ npodcoro3amu. OH nogaepx an oxHy
U3 TPYNIHUPOBOK, Ha KOTOphle Oblia packosnora BceoOmias xondenepauus Tpyaa
(Confederacon General de Trabajo/CGT), co3nannas B 1930 r.; coznan HOBbIe pod-
COI03Bbl, B TOM YHCJIE€ B OTPACIISIX, I/I€ OHHU JI0 3TOr'0 OTCYTCTBOBAJIN; 0Oecedn mpod-
COI03bI IOMEIIEHUSIMH U OPTaHNU3aIMOHHON MTOMOIIIBIO, B TOM YHCJIE TIOMOT TIOATOTO-
BUTh YCTaBbl; IPOBOJMII PA3bCHUTEIbHYIO PaOOTy /Ui pabounX, paHee He 3HABIINX,
9T0 Takoe mpodcorossl (Luna, 2010:180—181).

OTO MpUBENO K MOSBICHUIO B CTpaHE MPO(COIO3HOTO ABIKEHHS, TOJICPKaB-
mero Ilepona Ha BeIOOpax 1946 r. Kak ormewaer ®@enmkc JlyHa, B 3TOT NepHoj
CIIOKMJIACh TMOJIUTUYECKass KOH(Urypamusi, MOpoCyIIeCTBOBaBIIAs JECATb JET:
Ipo()COI03HOE ABUKEHUE MOAIEPKUBAJIO MIPABUTENILCTBO, KOTOPOE, B CBOKO OYEPE/b,
onupanock Ha apmuio (Luna, 2010:182).

Haunnas ¢ 1943 1. akTMHBHO pa3BHBAETCs 3aKOHOJATEIBCTBO O MPOodCoro3ax u
KOJUIEKTUBHBIX JIOrOBOpax. Tak, ObUTM MPUHATHI NEKPETHI, PEryIHPYIOIINE CO3/1aHUe
n ¢yHkumoHupoBanue mnpodcoro3oB (dec. 2669 de 1943, dec. 23.852 de 1945),
a B 1945 r. Obu1 npuHAT 3aK0H 0 KoJUIeKTUBHBIX JoroBopax (Ley 14.250 de Convenios
Colectivos de Trabajo), c MHOTOYHCIIEHHBIMHA H3MEHEHUSIMH JICHCTBYIOIINHN U CETOTHS.

Bmecto HammonansHoro nenapramenTa Tpynaa ObLIO co34aHO MHHHUCTEPCTBO
Tpyna u conuansHoro odecneuenus (la Secretaria de Trabajo y Prevision). B 1944 r.
OBLTH CO3MIaHBI CYBI IO TPYOBBIM criopaM (decreto-ley 32.347/1944) (Grisolia, 2016).

Boennsiii nepeBopot 1955 r. npuen k cBepxkenuto pexkuma I[lepona. Ctpany
Bo3rmaBun renepan Ilegpo E. ApamOypy, KOTOpBI MpPaBUTEIbCTBEHHBIM YKa30M
otmeHun Konctutyuuto 1949 r. lna nonreepxaenus ormeHbl Konctutyuuu 1949 r.
u BHeceHMs u3MeHenuit B Koncturynuto 1853 r. 6111 nposenensl BeiOops! B KoHeru-
TyLHOHHOE coOpanue. KoHcTutynnonnoe codpanue noarsepansio otmeny Konerury-
uuu 1949 r., npaBomouyHocts Konctutynuu 1853 r., HO BHECJIO B HEE BCErO OJHO
M3MEHEeHne — cTaThio 14-bis 0 TpyZOBBIX U COIMANBHBIX MpaBax. Tak, HECMOTpPs Ha
CJIOKHYIO TIOJTUTHYECKYIO CUTYaI|Io B cTpane, 1955 r. cran emie o/IHOM BaXKHOU 1aToi
B UCTOPUU TPYAOBOTO MpaBa APreHTUHBI.

Cratps 14-bis Koncturymuu 1853 r., mpogospkaromas 1eiCcTBOBaTh B HACTOSI-
iee BpeMmsl, 3aKperuiseT IUPOKU epeueHb TPYIOBBIX MPaB: Ha CIPaBEJIMBbIE U paB-
HBIE YCIIOBUS TPYAd, OTpaHUYEHHBIA padounii JeHb, OIUIAYMBAEMbBIN OTIIBIX U OTITYCK,
CrpaBeAuBbIe TPEOOBAaHUS K paOOTHUKY, MUHUMAJIbHYIO 3apa00THYIO IIaTy HE HUXKE
MPOXUTOYHOTO YPOBHSI, PaBHYIO OILIATy 3a PaBHBIM TPy, y4acTHE B JOXOJAX Mpel-
MPUSITHS, C KOHTPOJIEM 3 MTPOU3BOJCTBOM M COACHCTBHEM B YIIPABICHUH, 3aLIUTY MPO-
TUB YBOJBHEHHUS B apOUTPaKHOM MOPS/IKE, CTAOMIBHOCTH OOIIECTBEHHBIX PabOYMX
MeCT, CBOOOJIHYIO M JEMOKpPAaTHUECKYI0 OpraHM3aluio NMpo(Ccor030B, CO3/1aBAEMbBIX
MIPOCTHIM BHECEHHUEM B CIIEIIHATIBHBIN peecTp.

B crarbe 14-bis mpoBo3riamaroTcs mpaBa TPyIOBBIX KOJJIEKTHBOB Ha 3aKII0Ue-
HUE KOJUIEKTUBHBIX TPYAOBBIX JJOTOBOPOB, MCIIOIB30BAHNUE MPOLEAYP COTJAMICHUN H
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apbutpaxa, 3a6acToBKy. [IpencTaBuTessiM TpyJOBBIX KOJJIEKTHBOB MPEI0CTABISIFOTCS
BCE TapaHTUH, HEOOXOIUMBIE JJISI BBIOJHEHHS UMM CBOMX OOIIECTBEHHBIX 337134,
W TapaHTUu CcTaObmipbHOCTH WX TpyAoBod nestenbHocTH (Kovalev & Belikova,
2006:16—17).

KoncturynmonHoe coopanue BHeCI0 n3MeHeHHs Takxke B cT. 75 (1. 12) Konctu-
tyuuu 1853 r. o monnomounsax Konrpecca. K monmnomounsim Konrpecca 0110 oTHE-
CCHO MPUHSATHE KOJIEKCOB — TIPaXXJaHCKOT0, TOPrOBOTO, YrOJIOBHOTO, TOPHOAOOBIBA-
IOIIEH MPOMBINUIEHHOCTH, TPYIOBOTO U COLMAIBHOTO 00ECIICUeHHsI B BUIE €IUHOTO
CBOJIa 3aKOHOB WJIU B BUJI€ OTACIbHBIX 3aKOHOB, MTOJIOXKECHHUSI KOTOPBIX HE MOTYT H3Me-
HATh CTPYKTYPY M IOPUCIUKLUIO MecTHbIX opraHoB BiacTu (Kovalev & Belikova,
2006:29). I1o cpaBuenuto ¢ Koncrurytmeit 1949 r., roBopuBIIei TOIBKO O PUHATHN
KOZIeKCa COIMabHOro obecmedeHus, monpaBku K cT. 75 Koncrtutymmm 1853 .
TOBOPWIIM YK€ O TPUHITUU KOJEKCa TPYIOBOTO M COLUAIBHOTO OOECIEUeHUs], 4TO
YCHIIMJIO HAJICXKIBl Ha CKOPOE MPHUHATHE TPYH0BOro Kojekca (Minolli, 2015:8).

PazButuHe TpynoBOro npaBa ApreHTuHbI B mepuoa 1955—1982 rr.
3akoH o TpyaosoM aorosope 1974 r. (Ley de Contrato de Trabajo, LCT)

[Tepuox ¢ 1955 r. mo 1973 r. xapakrepu3oBaics KpaiHe HECTaAOMIIbHOM MOJINTH-
yeckoM cutyanuei B ctpane. CMeHa MpaBUTENbCTB YaCTO MPOUCXOAMIIA ITyTEM BOCH-
HBIX TIEPEBOPOTOB, TIPABUTEIHCTBA OMHMPAINCh HA apMuio. HectaOmibHas momuTiye-
CKasl CHTyaI¥sl TIOBJICKJIA 32 COOOM yXY/IIEHHE YKOHOMHYECKON CUTYaIluu, BRICOKHMA
ypoBeHb HHMISIINUN U 0e3pa0dO0THIIBI, a CIIET0BATEIbHO U yXY/IIICHUE TIOJI0XKEHUS pa-
6ounx. B 1973 r. k Bnactu Bo3Bparaercs [IepoH, KOTOPBIil MPOBOIUT MOTUTHUKY TPH-
MUPEHHS NOJUTHYECKUX CUII U peannsyeT «CounanbHblil MAaKT», MOANKUCAaHHBIA Bee-
obmeit koHpenepauueit Tpyaa u Koudenepauumeil npeanpunumareneit (Luna,
2010:237).

B xonme mpoBeneHust 3TON MOJUTHKU MOSIBISETCS OJWH U3 OCHOBHBIX 3aKOHOB
APreHTUHBI, PETYJIUPYIONIUX TPYI0BbIE OTHOIICHHUS, KOTOPBIN MPOJOIKAET JEHCTBO-
BaTh U B HACTOsLIEE BpeMs, — 3aKOH O TPyJOBOM JloroBope 1974 r.

OpnHuM U3 aBTOpOB 3TOTO 3aK0HA sABIsieTcss HopbepTo CenTeHo, omyOnuKkoBas-
mwii cTateio «BBenenne B 3akoH 0 TpyaoBoM nmoroBope» («Introduccion a la Ley de
Contrato de Trabajo») B okTs10pe 1974 r.

W coBpeMEHHUKH, ¥ yUYEHBIE IOCIEAYIOLINX TOKOJIEHNH OTMEYAI0T IPOTrPECCHUB-
HBIM XapakTep 3TOro 3aKOHa U €ro IOJIOKUTENbHOE BIUSHHE Ha TPYIOBOE MPABO
ApreHTuHbl. 3aKOH O TPYAOBOM JOrOBOPE ONMUPAJICS HA KOHBEHIIMU U PEKOMEHIAlluU
MOT, noctuxenus 3apy0eKHOro TPYI0BOr0 3aKOHOIaTeNbCTBA. B TO ske BpeMs 3akoH
3aKpeIUIsul HEKOTOPble HOPMBI U UHCTUTYTHI TPYAOBOTO MpaBa, HEM3BECTHHIE HA TOT
MOMEHT 3apyOeKHBIM cTpaHaM (Hanmpumep, ayrcradunr).

Crarbs 19 3akoHa mpegycMmarpuBalia, UYTO IOJOXKEHHUs 3aKOHA, NMPUHSTHIE B
MOJIb3y OJITHOW M3 CTOPOH TPYOBOTO JOTOBOPA, HAIIPABJICHBI HA YCTPaHEHUE HEPaBEH-
CTBa, B KOTOPOM (DaKTHUECKU HAXOIATCS PaOOTHHUK U pabOTOaaTENb.

3aKoH O TPYJIOBOM JIOTOBOPE:

1) 3aKkpemisna NpUHIMIBI IPUMEHEHHS U TOJIKOBAaHUS HOPM TPYJOBOIO IIPaBa, B
UX YUCJIE: IPUHILINIIBI TPUMEHEHUS YCIOBUS M HOPMBI, HanOoJsee 01aronpusTHBIX s
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paOOTHHKA; CTaOMIBHOCTH TPYAOBOIO JOTOBOPA; COIMAIBHOW CHpPaBEIJIUBOCTH;
paBeHCTBA M 3ampeTra TUCKPUMHUHALNK; TOOPOCOBECTHOCTH; HEOTUYKIAEMOCTH IIpaB
paboTHHKa; qocTyna K 3 (HEKTUBHOHN CyneOHOM 3amuTe, OeCIUIaTHOM i paOOTHHKA
(ct. 7—22) (Pompa, 2014:168—169);

2) coxepxan HopMbl 00 aytcraddunre (la tercerizacion) (ct.32);

3) ycTraHaBIMBaN NPE3yMIIIUI HAIWYHS TPYIOBBIX OTHOLICHHH B Cllydae
COMHEHHUS B MPABOBOM KBATM(DHUKAIIMY OTHOIIEHUH IO BBITOJIHEHHIO paboThI (CT. 63);

4) npexycMaTpuBal IpaBo Ha OTKa3 OT pabOoThI B ciIydyae HapylleHus padboroaa-
TereM 00s3aHHOCTeH 1Mo obecnieuennto 0ezonacHocT Tpya (el derecho a la retencion
de tareas) (ct. 83);

5) B KauecTBe yCIOBUN MPUMEHEHHSI JUCIIMITMHAPHOW OTBETCTBEHHOCTH HA3bI-
BaJI HAJIMYME OCHOBAHUA (justa causa) U COONIIOJICHNE YCTAaHOBICHHBIX CPOKOB. bb11o
3aKpeIyICHO MPaBo PaOOTHHUKA OBITH BBHICIYIIAHHBIM IE€pe] MPUBICYCHUEM K IHCLH-
IUIMHAPHOW OTBEeTCTBEHHOCTU. [lo mcreuenun 12 mecsueB co AHSA IMPHUBICUYCHHS
K JUCUUIUIMHAPHONW OTBETCTBEHHOCTH ACWCTBUE CAHKIMM moramanock (ct. 73, 74,
75 u 235);

6) 3aKperuisi1 MOCIeCTBUs 3a0aCTOBKY, 3ampelnias yBOJIbHEHHE B CBSI3U C yda-
CTHEM B 3a0acTOBKE W TMPHUHATHE Ha MECTO PaOOTHHKA, MPUHUMAIOUIETO y4acTHE
B 3a0acTOBKe, Jpyroro pabOTHHKA; YCTaHABIMBAJ IPaBO PabOTHHKA Ha MOJydYEHHUE
3apabOTHOM TJIaTHI 3a TIEpUO]T 3a0aCTOBKH, €clii 3a0acTOBKa OblIa BhI3BaHA JICHCTBU-
smu pabotomarens (ct. 243—245);

7) ycraHaBIMBal IpaBo pabOTHHKA Ha oTmycK. Ecnm paboTomarens He mpeno-
CTaBIIsUT pabOTHUKY OTIYCK B YCTaHOBJICHHBIH CPOK, paOOTHUK MMEI NMpaBO YHTH B
OTIYCK, IIPU 3TOM OIljIaTa OTITyCKa yBeIM4IMBaiach B 2,5 pasa (ct. 171);

8) B cimyuae Oosie3HH pabOTHHK MOT OOpaTUTHCS K JH0O0OMY Bpady U B J1r000€
neueOHOe yupexKIeHHE, IPH ATOM padoToIaTeNh ObUT BIIPaBe HA3HAYUTH CBOETO Bpaya
(;medebHOE yupexIeHue), KOTOPbI KOHTPOJIMPOBAJ X0 JiedeHus paboTHuka. Ecnum
paboToaTenb He BOCIIOIB30BAJICS STUM MTPABOM, OH JOJKEH ObUT MPUHSATH PEI0CTaB-
JICHHBIE paOOTHIUKOM MEIMIIMHCKHE TOKYMEHTHI 0€3 Bo3paxkeHuil. B ciyuae pa3Horia-
CHH MEXIIy BpauaMy OKOHYATEIBHOE PelieHNe PUHUMAN Bpad, HA3HAYCHHBIA aJIMHU-
HUCTPATUBHBIM OpraHoM (cT. 227);

9) mpu pacTop>KeHUH TPYJOBOTO JIOTOBOPA B CBA3M ¢ OAaHKPOTCTBOM padoToa-
TeJS MPEAOCTABISUT Cyly TI0 TPYAOBBIM CIIOpaM MPaBO OLIEHUBATH JACHCTBHS pabOTO-
narensi. Ecinu pactopikeHue TpyIoBOTro J0roBopa ObIJI0 BBI3BAHO AEHCTBHSIMU pabOTO-
nartessi, pabOTHUKY MPUCYKIAIACh KOMIICHCAIUS KaK TPU HEOOOCHOBAaHHOM yBOJIbHE-
Hun. Ecnm pactopikeHue TpyA0BOTO I0TOBOPa OBUIO BRI3BAHO PUYMHAMH, HE CBS3aH-
HBIMU C JICUCTBHUSIMU paboTOMATENs, CyMMa KOMIIEHCAITUH COKpAIalach HAIIOJOBUHY
(cT. 268, 272);

10) 3akpermisir mpaBo pabOTHUKA Ha CyeOHYI0 3amuTy. CpOK HCKOBOM JTaBHO-
CTH 110 TpeOOBaHUSAM pabOTHUKA COCTABIISI IO 00IIEMY MpaBmITy 4 TO/a, 32 UCKITI0Ye-
HUEM TpeOOBaHWI, CBS3aHHBIX C HECYACTHBIM CJIy4aeM Ha TIPOU3BOJICTBE HWIU
npodeccuoHanbHBIM 3a00JIeBaHUEM (B 9TOM CiIydae CPOK OTPaHUYMBAJICS 2 TOJaMN)
(ct. 278, 280);

11) mpemycmarpuBai HMOCIEACTBUS ACBaIbBAIIMN BAIIOTHI IS MIPEIOCTaBICH-
HBIX paboTtHuKaM kpeautoB (cT. 301) (Candal, 2014:56—59; Kabat,2014:105—106).
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3aK0H O TPY/IOBOM JOTOBOPE OTJIMYAJICS BHICOKMM YPOBHEM 3aIIUTHI TPYIOBBIX
npaB pabOTHHKOB, B LIEJIOM OTBEYal MEXIyHapoaHeM ctanaapraM MOT u cootser-
CTBOBAJI YPOBHIO TPYIOBOT'O 3aKOHOAATENILCTBA 3aMaJHOCBPOIICHCKUX CTPaH, a B UeM-
TO JaXKe omepekan ero (Hampumep, MoIpOoOHO PeryiupoBai OOSI3aHHOCTU U OTBET-
CTBEHHOCTB CTOPOH 1pH ayTcTaddunre). OgHaKo B pe3ysnbTaTe 04epeHOTO BOCHHOTO
MEePEeBOPOTAa MHOTHE JOCTUKEHHSI 3aKOHA OKA3aJIUCh YTPAauYCHHBIMHU.

B 1976 r. B1acTh B cTpaHe 3axBaTujia BOGHHAs XyHTa. bbljia BBe/leHa penpeccuB-
Hasi cHUCTeMa i MOJABJICHHsI HECOTJIACHBIX C PEeKMMOM. Permpeccuu, MOXHILEHUS,
MBITKH U YOMICTBA CTaJId OOBIIEHHOCTBIO M 3aTPOHYJIM BCE HACEJIICHUE, B TOM YHCIIE
anBokaroB (Luna, 2010:238).

CroxHas MOTUTHYECKAast CUTYaIUs OKa3ajia HeTIOCPEICTBEHHOE BIMSHHUE HA TPY-
JIOBOE 3aKOHOJIATEIILCTBO APIeHTHHBI U YPOBEHB 3aIUTHl TPYJIOBBIX MpaB pabOTHU-
koB. CIycTs mojiTopa roja rmocie NpuHATUS 3aKOHA O TPYJOBOM JOTOBOpPE BOCHHAS
XyHTa TIpUHUMaeT 3akoH jie $akTo 21.297°, oTMEHUBIIHIA TOYTH TPETh HOPM 3aKOHA
0 TPYZIOBOM JOTOBOpE. BOJNBIIMHCTBO HOPM, HOCSIIMX 3alIUTHBIN ISt PAOOTHUKOB Xa-
pakrep, 6bUIH OTMEeHEHBI (Arese, 2014:23—24).

OpnnoBpeMeHHO ObLIM IpUHATHI 3akoH 21.400, 3anpenaroniuii ocyecTBICHne
paboTHHKaMU ITpaBa Ha 3a0acTOBKY, U 3akoH 22.105, MakcuMaibHO OTpaHUYNBAIOIIU I
npasa npodeoro3os (Candal, 2014:60).

B nepuon ¢ 6 no 18 utonst 1977 r. B apreHTuHCKOM ropoje Map-nenb-Ilnara
IPOM30LUIO0 Tparudeckoe coObIThe, mosyuuBiiee Ha3BaHue «Houp raicTykoB»
(Lanoche de las Corbatas). 11 genoBek, cpeau HEX 6 aJBOKATOB IO TPYAOBBIM CIIOpaM,
3alMIIABIINX PaBa paOOTHUKOB MPOTHUB KPYITHBIX KOPIIOPAIHiA, ObUTH TTOABEPTHYTHI
neiTkam 1 youtsl (Fresneda, 2014:127). Cpenn HUX OKa3ajics W OJWH U3 aBTOPOB
3akoHa o TpyaoBoM gorosope 1974 r. Hopoepro CeHnreHo.

PazButue TpynoBoro npaBa AprenTudbl B mepuoa 1983—2003 rr.

B 1983 r., ¢ mpuxonom k Binactu Payns AnbpoHcrHa, B ApreHTHHe ObLT BOCCTa-
HOBJICH JIeMOKpaTtuueckuil pexxuM. Hecmotpst Ha 310, cepre3Hble pedopMbl B chepe
TPYAOBOTO IpaBa B 3TO BPEMsI HE ITPOBOIMIINCH, BHOCUMBIE B TPYJJOBOE 3aKOHOAATEIb-
CTBO U3MECHEHUS HOCHIIN CICPKAHHBINA XapaKTep.

OnHuM U3 epBbIX B 3TOT nepuo Obut npuHAT 3akoH 23.041, KOTOPHINA ycTaHO-
BWJI BBITUIATY PAOOTHUKAM JOTIOJHUTEIEHOTO €KETOJTHOT0 BO3HATPAXKICHUS B pa3Mepe
50 % ot HauOobIIEH 3apmIaTel pabOTHUKA 32 MECSI], Pa3/IeIIEHHOTO Ha 2 TUIaTeka —
B MIOHE U B Jiekabpe.

Kpowme toro, Obutn npunatel: 3akoH 23.551, ormenuBmii 3akon 22.105 u Boc-
CTaHOBMBILUH IpaBa npodcoro3oB; aekper 484/1987, ycraHOBUBIIMM OrpaHUYEHUS
yAepKaHui 13 3apabOTHOI 1IaThl paboTHUKOB; AekpeT 328/1988, o0sa3aBmmuii pabo-
TojaTene coobmar B MUHUCTEPCTBO TpyJa O MPUHUMAEMBIX Mepax, BIEKYIIHX
yYBOJIbHEHHE PAOOTHUKOB 110 MPUYMHAM YKOHOMHUYECKOTO Xapakrepa, 3a 10 gueit.

1990-€ TT. HE YIyYIIIN TTOJIOKEHHE paOOTHUKA. DTa 1T0Xa XapaKTeprU30BaIach
NPOBEIEHUEM B CTpaHe MacIITaOHBIX Mep MO JHOepaln3alii SKOHOMHKH, 4YTO

3 3akonamu jie (paKTO HA3LIBAOTCS 3aKOHbI, IPUHATHIE B APreHTHHE B epUo] (YHKIMOHUPOBAHMS TIPABH-
TEJILCTB Jie (PaKTO, TO €CTh PABUTEIHCTB, CHOPMUPOBAHHBIX HE KOHCTUTYLIMOHHBIM ITyTEM.
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COIIPOBOXKAATOCH JEPerynpoBaHreM M (hIeKCHOMIN3aeld TPYJOBOTO 3aKOHOJa-
tenbcTBa (desregulacion normativa y flexibilidad laboral). ITo MHeHUIO aBTOpPOB pe-
¢bopm, cokparieHre 6e3padboTHIIbl, MOBbIIICHNE 3()(HEKTUBHOCTH MIPOU3BOJCTBA U IKO-
HOMUYECKHH POCT BO3MOXKHBI TPH YCIOBUH JIEPETYIMPOBAHUS, YCHICHHS THOKOCTH
TPYZOBOI'O 3aKOHO/IaTENIbCTBA U CHIKEHUS pacxooB Ha nepconan (Grisolia, 2016).

B kauecTBe anpTepHaTUBBI TPYAOBOMY JOTOBOPY, 3aKI0YaEMOMY Ha HEOIpee-
JICHHBIH CPOK, KOTOPBIM paccMaTpUBAaJICs B KaueCTBE OCHOBHOM MoJenu 3aKOHOM O
TpYZA0BOM J0rosope, 3akoH 24.013 ot 1991 r. BBen HOBBIE BUABI CPOUHBIX TPYIOBBIX
JIOTOBOPOB:

1) cpouHBIli TPYOOBOW IOTOBOP KaK CpPEICTBO COICHCTBHS 3aHATOCTH
(Fomento del Empleo) — 3akimtogaiicst ¢ aumaMu, 3aperucTpUPOBaHHBIMHA B OpTaHax
CITy>KOBI 3aHSITOCTH;

2) CpOuHBI TpPYIOBOH JOTOBOP Ui MPOJIBUKECHUS HOBOW JAEATEIHHOCTH
(Lanzamiento de nueva Actividad) — 3axirouancst i1 pabOThl B HOBBIX TIOIpa3/iese-
HUSIX WK TS TPOABIDKEHHS HOBOM JTMHUU TIPOTYKIIUU;

3) nmnpou3BOACTBEHHas mpakTtuka g Mosoaexu (Practica laboral para
Jovenes) — 3akioyaincs ¢ TuIaMu 10 24 JeT, UMEIIIMMHU MpodeccuoHansHoe 0opa-
30BaHME U MOCTYMAIOIMKUMU Ha pabOTy BIEPBBIC, U COBEPIICHCTBOBAHUS UX 3HAHUI
Y HaBBIKOB;

4) TpynoBoii noroBop Ha npodeccuonanbHoe ooyuenue (Contrato de Trabajo
Formacion) — 3axirouasncs ¢ iunamu 10 24 JeT, He UIMEIOIUMU MPOPECCHOHATEHOTO
00pa30BaHMs U MOCTYHAIOIUMH Ha paboTy BIEpBBHIE.

ITpu >TOM HOBBIE BHIBI CPOUYHBIX TPYAOBBIX JOTOBOPOB HE MPEAIOJIAaraiu Bbl-
U1aThl paOOTHUKY KOMITEHCAIMHU TP PACTOPKEHUH TPYAOBOTO I0TOBOpa paboToaare-
neM (IpOU3BOACTBEHHAs MMPAKTUKA JJIsl MOJIOJEKHU U TPYAOBOI JOroBOp Ha rpodeccu-
OHaJIbHOE 00yudeHue) J100 MpeaycMaTpUBaI BHIIUIATY COKPALIEHHONW KOMIIEHCAUU
(cpouHBIii TPYIOBO AOTOBOP KaK CPEJICTBO COJECHCTBUS 3aHSATOCTH U CPOYHBIN TPY10-
BOIM JTOTOBOp JUIS TPOJABIKEHHUS HOBOM JESATENBFHOCTH), @ TaK)Ke MPELyCMaTpUBAIN
[OJIHOE WJIM YacTUYHOE OCBOOOXKIAECHHE paboTojaTesist OT YIUIaThl COLMANIbHBIX
B3HOCOB.

3akoHoM 25.013 ot 1998 r. 5TH BHUIBI CPOUYHBIX TPYJIOBBIX JOTOBOPOB OBLIH
oTMeHeHbl. Bmecto Hux 3akonom 24.465 ot 1995 r. 6pu11 BBe1€HBI /1BA BUA CPOYHBIX
TPYIOBBIX IOTOBOPOB — TPYJOBOH jJoroBop Ha oOyuenue (Contrato de Apendizaje)
W ClenuaIbHBIA ToToBOp cozeiicTBus 3aHaToct (Contrato especial de fomento de
Empleo) (Candal, 2014:63).

KonnekTuBHBIE OTOBOPHI 0OJIBIIE HE PACCMATPUBAIUCH KAK HHCTPYMEHT ISt
YIIy4YIICHUS] TIOJ0KEHUSI PAOOTHUKOB U yCTAHOBJICHHUS JOMOJHHUTENBHBIX TPaB U Ta-
pantuii. Hao60poT, 3aKOHbI OPUEHTUPOBAIN HA JlaJIbHElIIee COKpallleH!e B KOJIIeK-
THBHOM JIOTOBOPE MpaB U TapaHTH, PEJOCTAaBICHHBIX PA0OTHUKY Ha yPOBHE 3aKOHA.
K mpumepy, 3akonom 24.465 ot 1995 r. pazpemianoch B KOJUIEKTUBHOM JIOTOBOPE yBe-
JUYUATH CPOK UCTIIBITAHUS TIPH TpreMe Ha paboTy ¢ 3 10 6 MecsIeB U MOBBICUTH MPO-
[IEHT paOOTHUKOB, 3aHATHIX 110 HOBBIM BH/IaM CPOYHBIX TPYOBBIX TOTOBOPOB (TPYHO-
BOMY JIOTOBOpY Ha OOydYeHHE W CIIEHUATBLHOMY JOTOBOPY COJCHCTBHS 3aHSITOCTH).
MaxkcuManbHBI CPOK MUCTBITAHUS NPU IpUeMe Ha pabOTy MEHSUICS Ha MPOTSHKEHUH
nepuojia Heckoibko pa3 (3akon 25.013 ot 1998 1. cokpatun ero 10 1 mecsia, a 3akoH
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25.250 ot 2000 r. yBenmuyui ero a0 3 MecseB ¢ BO3MOKHOCTBIO MPOIUTH 3TOT CPOK
10 1 rona KOJJIEKTHBHBIM JOTOBOPOM), HO TPABO YCTaHABIMBATH B KOJUICKTHBHOM
JoroBope 0osee MpOAOIKUTEIBHBIN CPOK UCTIBITAHUS OCTaBaIOCh HEU3MEHHBIM.
3akon 25.013 ot 1998 r. pa3zpenun KOJJIEKTUBHBIM JIOTOBOPOM COKPATUTH JI0
50 % pa3mep KOMIIEHCAUH ITpu HeoOOcHOBaHHOM yBosbHeHuu (Candal, 2014:64).
Cpenu apreHTMHCKUX y4eHBIX peobiiagaeT oTpulaTenbHas oleHka (paexcuou-
JU3alUy TPYIOBOTO 3aKOHOAATeIbCTBA. [IpoBOAMMAst TONUTHKA HE TOJIBKO HE MOBJIU-
sJ1a Ha ypOBeHb 0e3paboTHUIlbl U MPOLYKTUBHOCTD ITPOM3BOJICTBA, HO U TIIPUBEIIA K ce-
PBE3HOMY CHIDKEHHIO YPOBHSI 3aLUThI TPYAOBBIX IIpaB paboTHukoB (Grisolia, 2016).

CoBpeMeHHOE TPY/A0BOE MPABO APTreHTHHBI

C 2004 r. HaunHAETCSI HOBAsS AM0Xa B Pa3BUTUU TPYAOBOrO MpaBa APreHTUHBI,
KOTOpasi XapaKTepU3yeTcsi BO3BPALICHUEM IIOJIOKEHUH, CONEpKAIIUXCS B TEPBOM
penakuuu 3akoHa o TpyaoBoM goroBope 1974 r. CymniecTBEHHO MEHsIETCS TPaKTHKa
Bepxosnoro cyma Aprentunsl (Corte Suprema de Justicia de la Nacion), koTopbiii
oOpailiaeT BHUMaHHUE Ha CTPOroe COOJI0ICHHIE TPYIOBBIX MTpaB pabOTHHKA, 3aKPETLICH-
Heix B Koncrurynuu 1853 . (Grisolia, 2016).

BonbmmHCTBO HOPM, TPUHATHIX B MEpHO (HISKCUOMIN3AUU TPYI0BOTO 3aK0-
HOJATeIbCTBA, ObLIN OTMeHeHb!. [IpuHuun in dubio pro operario (B ciiyyae COMHEHHS
YCIIOBUSL ¥ HOPMBI TOJKYIOTCSI B TIOJBb3y pAaOOTHMKA) CHOBAa CTAHOBUTCS OJHUM H3
OCHOBHBIX TIPUHITUTIOB TPYJIOBOTO TIpaBa APreHTHHBI.

Ha coBpemeHHOM 3Tane BeAyILyIO POJIb B TPYAOBOM IpaBe ApreHTHHBI TPOI0II-
YKAeT UrpaTh 3aKOH O TPpyJAoBoM goroBope 1974 r. (c MHOTOYMCICHHBIMA N3MCHCHHU-
smu) (Prieto, 2016:224). OtaenbHbIC aCIEKThI TPYIOBBIX OTHOIICHHHA PETYIHUPYIOTCS
CHELMATbHBIMUA 3aKOHAaMH, CPEeId HUX HamOojee 3HAYMMBIMU SBISIIOTCS 3aKOH
o pexxuMme pabodero Bpemenu (Ley 11.544 de Jornado de Trabajo), 3akon o ruruene u
6e3omacHoctu (Ley 19.587 de Higiene y Seguridad), 3akon o mpodeccrnoHanbHbBIX
puckax (Ley 24.557 de Riesgos de Trabajo). JIomonHSIOT MX 3aKOHBI B OTHOIIEHUHU
OTIIENBHBIX KAaTeropuil pabOTHHUKOB, HAIPUMEp, 3aKOH O CICIUAIBHOM PEXUME IS
nepcoHana yactHeix 10oMoB (Ley 26.844 del Régimen Especial de Contrato de Trabajo
para el Personal de Casas Particulares).

[TpunsTHE 3aKOHOB O MPOLIECCYATBHOM TPYAOBOM IIPaBe OTHOCHUTCS K KOMIIE-
TEHIIMH apTeHTUHCKHUX MPOBUHIIHIA, TIO3TOMY B Ka)KIOH NMPOBUHIIMU CYIIECTBYET KO-
JIEKC MJIH 3aKOH O MPOLECCYAIbHOM TPYIOBOM IIPaBe.

APreHTHHCKOE TPYAOBOE MPaBO HE OCTAETCS B CTOPOHE OT MPOIIECCOB MHPOP-
MaTHU3aluu U IUPPOoBU3aLUU U 0)OPMIIEHHS BEI3BAHHBIX MIMH HOBBIX ()OPM 3aHSITOCTH
(mpexxne Bcero auctaHimoHHOM pabGoTsl) (Mac Donald, 2020; Contini, 2020).
B 2020 r. npunumaeTcsi 3aKOH O MPaBOBOM pEXUME JOTOBOpPa O JUCTAHIIMOHHOMN
pabote (Ley 27555 del Régimen Legal del Contrato de Teletrabajo).

Bwmecrte ¢ TeM, HecMOTpsi Ha BO3BpaT K MEpBOHAYAIHHON pelaKkiuu 3aKoHa O
TpyAoBOM goroBope 1974 r. u mpuHATHE psiia IpYTUX 3aKOHOB, B IIEJIOM 00ecTeunBa-
IOIIMX BBICOKHI YPOBEHb 3aIlIUTHI TPYIOBBIX MpPaB pPAaOOTHUKOB, YKOHOMHYECKAsS
HECTaOMIILHOCTH CTPaHbI HE MO3BOJISIET HA MMPAKTHKE PEan30BaTh TOCTHKEHUS TPY10-
BOT'0 3aKOHOJIATEIbCTBA M 00ECTICUYUTh JOCTONHBIN YPOBEHD KH3HH PaOOTHHUKA.
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DKOHOMHUYECKUI KPU3HUC MOCIETHHX JIET COMPOBOXKAAETCSI COXPAaHEHUEM BBICO-
KOTO ypOBHS 0€3pa0O0THIIBI B CTPAHE U HAX0XKICHHEM 3HAYUTEIHHON YacTH HAaCEeIICHHS
3a ueproii Oegnoctu. Tak, B 2016 r. ypoBens 6e3pabortuis! cocrtaBui 7,6 % (Natale,
2021), a Bo BTOpoM Tpumectpe 2019 r. — yike 10,6 %*.

B kauectBe cpeactBa 60pb0bI ¢ 6e3paboTHIIEH HCIIOIB3YIOTCS AEKPETHI 0 HEOO-
xoaumocTu u cpouHoctu (decretos de necesidad y urgencia), 3anperniaroniye B TeUeHUe
OINpeeIEHHOT0 BPEMEHH PacTOp:KEHUE TPYIOBOTO JOTOBOpa MPH OTCYTCTBUU 000C-
HOBaHHOMW MPUYMHBI U MPEIyCMATPUBAIOIIUE BHITUIATY PAOOTHUKY TBOMHON KOMIIEH-
Caliy B ClIy4yae HapyIIEHUs 3TOTO 3arpeTa.

W3nanue nexpeToB 0 HEOOXOJUMOCTH U CPOYHOCTH OTHOCUTCSI K KOMITETCHIINU
ucnomHUTENbHOM BiacTh. IIyHkT 3 crathu 99 KoHcTuTymu ApreHTHHBI (C U3MEHe-
HusMu 1994 r.)° ycTaHaBIMBAaeT, YTO UCIOJHUTENbHAS BJACTh HE BIpaBe BMEIIH-
BaThCsl B KOMITETCHIIMIO BJIACTH 3aKOHOAATENbHOW W MPUHUMAThH 3aKOHBI. OJIHAKO B
UCKITIOUUTENBHBIX CIy4asX, KOIJla HEBO3MOXKHO COOJIOCTH MPEayCMOTPEHHYIO
Koncturynueit npouenypy npuHsITHS 3aKOHA, BO3MOKHO MPUHATHE JEKPETOB O HEOO-
XOJUMOCTH U CPOYHOCTH, KOTOPOE OCYILIECTBISETCA MO OOIIEMYy COIJIACHIO BCEX
MUHUCTPOB, B ToM uncie Ipe3unenta PecnyOnuku kak riaBel kKaOMHETa MUHUCTPOB.
Cratps 76 KoHcTUTyIMH 3anpelaeT UCIIOIHUTEIbHON BIACTH 3aHUMAThCS 3aKOHO1a-
TEIbHON JEATEIbHOCTHIO, 32 UCKIIOUEHUEM Cllydas Ype3BBIYAHON CUTyalnu, KOraa
WCTIOJIHUTENbHAS BIACTh HA/IEISIETCS OT/ICIbHBIMU ITOJTHOMOYHSIMHU B c(epe 3aKOHO 1a-
TEJbHOM JESITeIbHOCTH Ha ONPEAETCHHBIH CPOK M B Tpejaenax, ONpPeAeTIeHHBIX
Konrpeccom.

JlexpeThl 0 HEOOXOAMMOCTH M CPOYHOCTH KaK CpeZICTBO OOpHOBI ¢ Oe3paboTHIei
MPOBO3IIIANIAIOT B KAYECTBE MPUUMHBI CBOETO M3/IaHUS YPE3BBIYAHYIO CUTYAIHIO B
cdepe 3anaroctu (la emergencia ocupacional).

BrnepBbie 3anpet yBoJIbHEHHsI IPU OTCYTCTBUM 00OCHOBAHHOM MPUYUHBI B T€YE-
Hue 180 nHell u BBeieHNE IBOMHON KOMIIEHCALIMY B CIIy4ae HapyIleHus 3anpeTra OblIu
BBeacHBI B 2002 1. cT. 16 3akona 25.561 (Llatser, 2020).

B 2016 r. Konrpeccom 6b11 0g06pen 3akon 27.251 o 3amnpere yBOJIbHEHUI B
teuenue 180 mueit, ognako IIpesuaent Maypucuo Makpu UCIIONb30Bal MPaBO BETO.

Ko Bpemenu, xorma BO3 o0bsBuia o tom, uto smuaemuss COVID-19 nocut
XapakTep maHaeMuu, ApreHTHHA Y)Ke HaXOAMIIACh B UPE3BBIYaiHOM CUTYaInu B cepe
3aHSATOCTH, TAHJEMHS TOJBKO yCyryOuIIa CIOKUBIIYIOCS CUTYAIHIO.

3akonom 27.541 ot 23.09.2019 «O coumanbHON CIPaBEITUBOCTH U BO3POXKJIC-
Huu npousBocTBa» (Ley de Solidaridad social y Reactivacion productiva en el marco
de la emergencia publica)® B mepuox 1o 31.12.2020 r. UcTONHUTENbHAS BIACTh Ha

4 Decreto Nacional 34/2019 de 13 de Diciembre de 2019, Available at: http://www.saij.gob.ar/34-nacional-
decreto-necesidad-urgencia-declara-emergencia-publica-materia-ocupacional-termino-ciento-ochenta-180-
dias-se-establece-caso-despido-sin-justa-causa-trabajadora-trabajador-afectado-tendra-derecho-percibir-
doble-indemnizacion-dn20191000034-2019-12-13/123456789-0abc-430-0001-9102soterced#CT002
[Accessed 30th November 2021]. (in Spanish).

5 Constitucion Nacional, Available at: https://www.congreso.gob.ar/constitucionNacional.php [Accessed
30th November 2021]. (in Spanish).

¢ Ley de Solidaridad social y Reactivacion productiva en el marco de la emergencia publica (Ley 27.541).
Available at: http://servicios.infoleg.gob.ar/infolegInternet/anexos/330000-334999/333564/norma.htm
[Accessed 30th November 2021]. (in Spanish).
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OCHOBaHUHU CT. 76 KoHCTUTYIIMY Ha/iensIeTCs MPaBoOM OOBSBIATEH Ype3BbIYAfHOE 110JI0-
KCHHE B CIICTYIONINX 00JIaCTsIX: IKOHOMUKA, (DUHAHCHI, HAJIOTH, YIIPaBJICHUE, TapU]HI,
SHEpreTHKa, CAHUTAPHUs, COIIATIbHAs cdepa.

Hexperom 34/2019 ot 13.12.2019 r. Obl1a 00BSIBIICHA YpE3BBIYAHAS CUTYAIIHS
B c(hepe 3aHATOCTHU U yCTAaHOBJICHA JIBOWHAS KOMIIEHCALIUS B CIIy4ae paCTOPKEHUS TPY-
JIOBOTO JoroBopa B TeueHue 180 mgHeit co mus m3ganus aekpeta (mo 13.06.2020 r.).
Hexperom 528/2020 ot 16.06.2020 r. 3TOT cpok ObIT TpojieH emie Ha 180 mHei
(mo 12.12.2020).

Vxe B nepuoa nanzemuu npunumaercs Jexper 329/2020 ot 31.03.2020 r.,
KOTOPBIM 3aIlpeliaeTcsi pacToprarh TPYIOBOH TOroBOp 03 000CHOBAHHOM MPUYHHBI
WIK TI0 TPUYMHE OTCYTCTBUS WM CHWKEHHS oObema padoThl W (POpPC-MaKOPHBIX
obcrosTenscTB B TeueHue 60 mHel co THS U3IaHus IeKpeTa. ITOT CPOK HEOTHOKPATHO
npoieBancs experamu 487/2020 ot 19.05.2020 r.; 624/2020 ot 29.07.2020 r.
u 761/20 ot 24.09.2020 (Natale, 2021).

3akJ/roueHue

Ha mporsokennn XX B. TpyaoBO€ IIPaBO APreHTHHBI MEPEKUIO MHOKECTBO
notrpsiceHuil. B nmeprnosi BOGHHBIX TUKTaTyp HaOIH0AaIMCh 0COOEHHO HU3KUI YPOBEHb
3alIUThl TPYAOBBIX IIPaB PAOOTHUKOB U YACThIe H3MEHEHUS TPYI0BOI'0 3aKOHOATelb-
CTBa. B ncTopun apreHTHMHCKOro TpyIOBOTO MpaBa ObUTM W 3HAYUTEIbHbIE JOCTHXKE-
HUS, HarpuMep, pa3paboTka MepBOro Ha KOHTHHEHTE MpoeKTa TpymoBOro Kojekca
1904 r., npuHATHE POTPECCUBHOTO 3aK0HA O TPYJIO0BOM J1oroBope 1974 1.

3HAUUTENbHYIO POJb B TPYIAOBOM IIpaBe ApreHTHHblI urpaer KoHcTuTynus
Aprentunsl 1853 1. (B penakiuu 1994 r.), 3akperuisironias MAPOKUH TiepeueHb TPYI0-
BBIX I1paB paOOTHUKOB.

Crnenuduka peryaupoBaHus TpyAOBbIX OTHOLICHUN B APreHTHHE BBIPAXKaeTCs
B OTCYTCTBHUH enuHOro koaudunupoBanHoro akra (TpynoBoro koaekca). TpynoBbie
OTHOIICHUS PETYJIHUPYIOTCS 3aKOHOM O TPYAOBOM A0rosope 1974 r., koTopblil urpaer
OCHOBHYIO pOJb B apreHTHMHCKOM TPYJIOBOM 3aKOHOAATENBCTBE, a TAKXKE PsIOM
3aKOHOB B OTHOIIEHHWM OTIENBHBIX ACHEKTOB TPYAOBBIX OTHOIIEHHUH U OTIEIBHBIX
KaTeropuii pabOTHHUKOB.

BMmecTe ¢ TeM HeCTaOMIIBHOCTh TOJMTUYECKON U AIKOHOMHYECKOW CHTyaluu B
CTpaHe He MO3BOJISET BOIJIOTUTH B KHU3Hb JOCTHKEHUS TPY0OBOIO 3aKOHOAATEILCTBA
u o0ecrmeynTh peanu3alfio MPOBO3MIIANICHHBIX KOHCTHTYIHMEH TpyHOBBIX TpaB.
Oco0yr0 00eclIOKOEHHOCTb BbI3bIBAET BBeJIeHHAs ¢ 2019 r. upe3BbIvaiiHas cuTyanus B
cdepe 3aHATOCTH, TPOAOIKUBIIAsCS B 310Xy nanaemun COVID-19.
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3apy6e>|<|-|bu71 onbIT peanu3aunn npaBoBbIX MHCTPYMEHTOB
rocyaapcCTBeHHbIX «3eJieHbIX» 3aKynok
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MockoBckuii rocynapcTBeHHbIN ropunnaeckuii yansepcuter nmern O.E. Kyraguna (MI'TOA);
Poccuiickas rocynapcTBeHHas akaeMusi HHTeUIeKTyanbHol cooctBenHocTH (PTTANC),
2. Mocksa, Poccutickas ®@edepayus
MexayHapOoIHBIH COI03 FOPUCTOB U SKOHOMUCTOB, 2. Jluon, @panyus
D<Imaegorova@msal.ru

AnHoTanus. Llensio uccnenoBanus sBiseTcst 00001eHIe TPAaKTHKHY 3aKOHO1aTeIbHOTO PEeryJIH-
POBaHUS «3€JEeHBIX» TOCYIapCTBEHHBIX 3aKyIOK B cTpaHax EBponetickoro Coro3a Jist BO3SMOKHOCTH €T0
IpUMEHEHUs] B MpaBOBbIX ycinoBusx Poccun. CdopmynupoBaHO NHpaBoBOE COAEpIKAHHE «3ETEHBIX
(YCTOMYMBBIX) TOCYJapCTBEHHBIX 3aKyHNOK. OOOCHOBAaHO, YTO «3€JIEHBIE» TOCYJAPCTBCHHBIC 3aKyIKH
OyayT clIOCOOCTBOBATH PELIEHHIO SKOJOIHUECKUX IPOOIEM, CTUMYIUPOBAHHIO CyObEKTOB HHHOBALMOH-
HOTO M 3KOJIOTMYECKOr0 IMpPEANPHHUMATEIbCTBA aKTHBHO ITOJIEPKUBATh KIMMATHUYECKYIO MTOBECTKY.
B Xone uccnenoBaHus BBISBICHBI OTpaHHYIEHHSI HCTIONB30BAaHUS POCCHHCKOTO KOHTPAKTHOTO 3aKOHOIa-
TeNBCTBA K 3()(HEKTUBHOMY IPOBENICHUIO «3EJICHBIX» TOCYJapCTBEHHBIX 3aKynok B Poccuu. B 3aximioue-
HUM C(HOPMYIMPOBAHB! BBIBOJBI O HEOOXOAUMOCTH HOPMATUBHOTO PETYIUPOBAHHS yueTa HKOJOTHYe-
CKUX KPUTEPUEB VIS HACHTU(DHUKALNN «3EJIEHBIX» TOCYIapCTBEHHBIX 3aKYyTOK, Pa3pabOTKU perJaMeHTOB
MPOBEAEHHS TAaKOTO BH/A 3aKYTIOK I10 OTIBITY MUPOBBIX JIHAEpoB. HOpMaTHBHO-IIPaBOBOE PETYyINPOBaHHE
«3eTIeHBIX» 3aKYMOK HE0OX0IMMO He TOJIBKO KOMIIAHHUIM, HO ¥ TOCYJapCTBY, OCKOJIBKY OTpakaeT Hall-
OHAJIBHBIE CTPATETUUECKHE NMPHOPHUTETHI B 00JIACTH OXPaHBI OKPY’KAaroUled Cpelbl, YTO COOTBETCTBYET
r1106anbHBIM LM ycToiunBoro pazsutus OOH.

KiroueBble cJI0Ba: rocylapCTBEHHBIE «3€JIEHBbIE)» 3aKyIKH, YCTOHYMBBIE TI'OCYJapCTBEHHBIC
3aKyTKH, KOHTPAKTHAs CUCTEMa, TpaBoBoe perynupoBanue, EBponeiickuit Coro3, OOCP, skonormueckoe
3aKOHOJATENLCTBO

KoHduukT nHTEpecoB. ABTOp 3asiBIIsICT 00 OTCYTCTBUU KOH(IMKTA HHTEPECOB.

Jama nocmynnenus 6 peoaxyuio: 03 ghegpana 2022 e.
Mama npunamus x neyamu: 15 anpena 2022 2.
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E2oposa M.A. 3apyOexHbIil ONBIT pealn3aliy IPaBOBbIX HHCTPYMEHTOB TOCYIapCTBEHHBIX
«enenpix» 3akymok // RUDN Journal of Law. 2022. T.26. Ne 2. C. 314—328.
https://doi.org/10.22363/2313-2337-2022-26-2-314-328

Since 2010 the EU and OECD countries have been improving legal, economic,
and technical tools to stimulate “green” production, green construction and
development of alternative green energy. The concept of green economy is based on
three axioms: it is impossible to infinitely expand the sphere of influence in a limited
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space; it is impossible to meet infinitely growing needs in conditions of limited
resources; the Earth’s ecosystems are interconnected.

Under EU law, the legal regulation of green public procurement is based on
two directives — Directive 2004/18/CE' and Directive 2004/17/CE>.

Directive 2004/17/CE regulates the procurement procedures for entities
operating in the water, energy, transport and postal services sectors.

Directive 2004/18/CE coordinates procedures for public works contracts,
supply contracts and public service contracts (so called “classic directive”). The
directive explains how public contractors can contribute to environmental protection
and promote sustainable development, while ensuring the best value for money.
The Directive is based on case law contracting criteria, which clarifies the ability of
public contracting authorities to meet the needs of stakeholders, including
environmental or social concerns, provided that such criteria are related to the subject
matter of the contract.

European experience in regulating the implementation of green public
procurement. The principles of public contracting are the principle of freedom of
movement of goods, the principle of freedom of establishment and the principle of
freedom to provide services, as well as the relative principles of equal treatment, non-
discrimination, mutual recognition, proportionality, and transparency (Article 2 of
the Directive).

The Directive states that no party shall impede introduction or enforcement of
measures necessary to protect public policy, public morals, public safety, human
health and welfare, animal and plant life; it is mandatory to consider sustainable
development objectives when awarding public contracts. Before starting the
contracting procedure, public contractors are entitled to request the necessary
confirmations of compliance with the criteria of “green” public procurement,
provided that competition is not disturbed.

Green public procurement is actively used abroad to stimulate environmental
development of economy. As of early 2022, they account for an average of 12 percent
of gross domestic product (GDP) in OECD countries, and up to 30 percent of
GDP in many developing countries®. Environmental degradation, climate change,
socio-economic challenges, and sustainable development against the backdrop of
global transformations in consumption patterns signifies the expansion of public
procurement tools (Rybakova, 2018). “Green” procurement can become a major

! Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 On the Coordination
of Procedures for the Award of Public Works Contracts, Public Supply Contracts and Public Service Contracts.
Available at:  https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32004L0018 [Accessed
01st March 2022].

2 Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 Coordinating the
Procurement Procedures of Entities Operating in the Water, Energy, Transport and Postal Services Sectors.
Available at: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32004L0017 [Accessed
01st March 2022].

3 Sustainable Public Procurement. Official UNEP site. Available at: https://www.unep.org/explore-
topics/resource-efficiency/what-we-do/sustainable-public-procurement [Accessed 31st January 2022].
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driver of innovation, providing industry with real incentives to develop
environmentally friendly products and services. The Ecological Union experts are
convinced that green public procurement is one of the most effective tools for solving
environmental problems at the state and global levels®.

Sustainable public procurement is inextricably linked to sustainable
development, so public procurement plays a special role in countries' sustainable
development frameworks’. Its impact for Russia is hard to overestimate. Firstly,
public procurement contributes to enhancing industry practices, introducing
innovation and new environmental technologies, as well as producing energy-
efficient products. Secondly, sustainable public procurement (or “green” public
procurement) is aimed at achieving the objectives of national projects in the Russian
Federation and is of strategic importance; the need for its implementation is clearly
stated in strategic documents, primarily in the Basics of State Policy in the Field of
Environmental Development of the Russian Federation until 2030° and in the
National Project “Ecology”.” Thirdly, sustainable public procurement can facilitate
the transition to a circular economy, reducing transaction costs, environmental
recycling and recycling. And finally, introduction of environmental requirements
(environmental safety requirements) in public procurement (e.g., avoiding the use of
highly toxic hazardous substances and hard-to-degrade materials, imposing limits on
gas emissions, supporting employment and gender equality, excluding smuggled
products, etc.) (Shadrina & Romodina, 2017) will contribute to better environmental
situation in general.

Since sustainable public procurement reflects all three conceptual components
of sustainable development, its aspects are social, economic, and environmental.
Consequently, when characterizing and specifying sustainable public procurement it
is necessary to comply with these three components.

In Russian practice, sustainable public procurement and green procurement are
closely related concepts. However, not each public procurement is focused on
sustainability. The main reasons for poor implementation of sustainable procurement
are: 1) lack of knowledge about problems and their solutions; 2) need to establish
sustainability criteria; 3) wrong interpretation of the rules, unclear and insufficient
regulatory framework, lack of the regulatory framework of ‘“green” public
procurement.

State and municipal procurement involves budget funds, primarily, tax
revenues. Within the EU as a single market, public procurement is based on principles
that encourage competition and low prices.

4 Green Public Procurement. Environmental Union. Official website. Available at: https://ecounion.ru/
ekoprosveshhenie/zelenye-goszakupki/ [Accessed 03" February 2022].

3 See for example the works on the study of sustainable development: (Bogolyubov, 2016.; Bykovskiy, 2021;
Korolev & Mukhlynina, 2021; Zhuykov, Gutnikov, Sinitsyn & Shelyutto (eds.), 2021; Porfiriev, 2020).

¢ Basics of State Policy in the Field of Environmental Development of the Russian Federation until 2030
(approved by the President of the Russian Federation on April 30, 2012). http://www.consultant.ru/document/
cons_doc LAW 129117/ [Accessed 31st January 2022].

7 National Project “Ecology”. Official website. Available at: https://ecologyofrussia.ru/proekt/ [Accessed
25th January 2022].
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Green Public Procurement (GPP) is an important tool for achieving
environmental policy goals related to climate change, utilization of resources and
sustainable consumption and production, especially given the importance of public
sector spending on goods and services in Europe.

The practice of transition to green procurement in European countries has
clearly demonstrated that a key role in how successfully the environmental principles
will be used and how environmentally friendly the purchased products will be, is
determined at the stage of identification of the need for purchased goods, works and
services® (Kuznetsova, Shadrina, Kontturi, Lankiniemi & Yulirusi, 2021).

Foreign countries promote the transition to a circular economy, including
mechanisms of legal regulation; among organizational measures are approval of
environmental indicators and development of regulations for green procurement’
(Berhane & Teklemedhn, 2009; Shmeleva, 2021).

The regulatory framework for green public procurement in the European Union
began to take shape in the early 2000s'®. The first initiatives of the European
Commission contained the following proposals'': establishing common
environmental criteria for public procurement, encouraging publication of
information on the life cycle costs of products, increasing confidence in
the legal possibilities of including environmental criteria in the bidding
documents, establishing political support for the promotion and implementation of
green public procurement through a political objective linked to indicators and further
monitoring.

According to the above communiqué, the following areas of the economy
suggest green public procurement (priority sectors): construction, food and catering
services, transportation, energy, office equipment and computers, clothing and other
textiles, paper and printing services, furniture, cleaning supplies and services, and
equipment in health care'”.

In EU countries, green public procurement conditions can be applied to
contracts both above and below the threshold of the Procurement Directives. The
2014 Procurement Directives allow public authorities to take environmental aspects
into account both during the pre-procurement, procurement process and execution of
the contract. Contract exclusion and selection rules aim to ensure a minimum level

8 Russia presented guidelines for the inclusion of environmental criteria in public procurements. Available at:
https://ekovestnik.ru/article/419977/ [Accessed 01st February 2022].

9 Sustainable public procurement from rhetoric to practice. Dispelling myths and exploring effective solutions.
A case study from Sweden. Version 1.1 March 2016. Layout: TCO Development. 25 p. Available at:
https://www.oneplanetnetwork.org/sites/default/files/sustainable public_procurement - from rhetoric to
practice.pdf [Accessed 02nd February 2022].

10 Qutline of the Community (European Union) Legislation about Green Public Procurement. Available at:
https://europeanlaw.lawlegal.eu/green-public-procurement/ [Accessed 30th January 2022].

I Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions of 16 July 2008 on Public Procurement for a Better
Environment. Available at: https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=CELEX:52008DC0400
[Accessed 02nd February 2022].

12 In the field of procurement regulation, see also: (Naushad, 2018).
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of environmental compliance by contractors and subcontractors. Methods such as
life-cycle assessment, specification of sustainable manufacturing processes, and
environmental award criteria are available to help procuring agencies identify
environmentally preferable bids. Green public procurement aims for financial savings
especially when considering the full life-cycle cost of the contract, not just the
purchase price. For example, the purchase of energy- or water-efficient products
results in lower utility bills. Reducing the number of hazardous substances in products
cuts down disposal costs. Authorities that implement green public procurement are
better prepared to address emerging environmental issues, reduce greenhouse gas
emissions, or transit to a closed-cycle economy.

In 2012, Ireland adopted its green public procurement action plan called Green
Tenders. The plan stipulates that at least 50% of all procurements in eight product
and service groups comply with environmental requirements. In 2014, the
Environment Agency of Ireland published a comprehensive set of criteria and
regulations for green procurement. The criteria are based on those established at EU
level, but take into account specific procurement patterns and market structure in
Ireland. The regulations also address both EU and national environmental legislation
in Ireland.

Examples of green public contracts in the EU are energy efficient computers,
office furniture made of green wood, low energy buildings, recycled paper, cleaning
services using environmentally friendly products, electric, hybrid or low emission
vehicles, renewable energy, and electricity, etc.!.

At the national level, most EU member states have now published National
Action Plans (SPP National Action Plans (NAPs)) which outline various actions and
support measures for green or sustainable public procurement'.

Most sets of criteria are based on life cycle assessment, and they are universal
across the EU. Individual purchasers at local, regional and national levels have also
implemented green and sustainable procurement practices. Criteria for a number of
product groups are regularly reviewed. The criteria are intended to be included
directly in the tender documents and include information on verification methods.
Most criteria are available in all official EU languages.

Environmental and social criteria may be set in different parts of the
procurement or refer to different product categories. The criteria may be directed at
the supplier or the subject matter of the procurement. Criteria can also be set up as
specific contractual conditions to be met.

The EU green public procurement criteria include two “tiers” for each sector.

The first level of EU green public procurement criteria or basic criteria, which
are designed to facilitate the GPP application, focus on the key area(s) of
environmental performance of a product or service and aim to keep the administrative
costs of companies to a minimum.

13 Buying green! A Handbook on Green Public Procurement. 3rd Edition. European Commission. Luxembourg:
Publications Office of the European Union, 2016.
14 See also: (Andrecka & Peterkova Mitkidis, 2017).
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The second level of green public procurement criteria or comprehensive criteria
involve more aspects or higher levels of environmental performance and are intended
for authorities that want to go further in supporting environmental and innovation
objectives.

The EU widely employ electronic green procurement systems. The electronic
system can track the environmental procurement criteria, verify the submission of
documentation by suppliers and their compliance with the requirements. The
electronic system utilizes an automatic (built-in) functions of life cycle assessment
and integration with the sources of environmental criteria (label databases).

Let us consider the normative regulation of the green public procurement
process in the European Union. Public procurement is subject to general principles
derived from the EU Treaty and specific rules set out in directives. Both sources of
law are relevant to green public procurement'.

The preparatory phase is crucial. Careful analysis and planning is necessary
before issuing a tender if environmental goals are to be achieved. This promotes
efficient contract performance and optimal value for money throughout the entire life
cycle. Different procedures depending on the subject matter of the contract and
information gathered during the pre-procurement phase are used to implement green
public procurement.

The EU has approved the principles of green public procurement. Public
procurement consists of adjusting supply and demand in order to provide goods,
services and works for which the public sector is responsible. Value for money
is a key factor as well as ensuring an appropriate level of competition and compliance
with EU regulations and national legislation. Environmental protection can be one
of these factors and, therefore, can act as an equal consideration when entering
into a contract.

The most significant of the factors are: 1) Non-discrimination: customers
should ensure equal access to the contract for operators from all EU countries and
from countries with equivalent rights; 2) Equal treatment suggests the same (typical)
requirements for comparable situations. For example, the same time schedules should
apply to all bidders and information is provided to everyone, but tenders with
different levels of environmental performance should receive different scores
according to the environmental award criterion; 3) Transparency: tender
opportunities are public and open to ensure equal access of participants and
competition, including the procurement decision-making process, and in case of bid
rejection, giving reasons for the losing bidder; 4) Proportionality means that
measures, adopted for the procurement process must be sufficient and consistent with
the objectives.

Environmental requirements should include such elements as the subject matter
of the contract and product specifications, grounds for the selection or exclusion of
the bid, criteria for awarding and additional points to the bid, and clauses on contract
performance (Smetanina & Agapova, 2020).

15 See also: (Zhavoronkova & Shpakovskiy, 2021).
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The EU applies joint procurement or procurement activities of a group of public
authorities, which allows significant budget savings due to bulk purchasing,
reduction of administrative costs and pooling of environmental, technical and
market competences. Joint procurement is also promising for green public
procurement, as effective interaction of stakeholders and sharing knowledge of
environmentally friendly products and socially responsible companies on the market
allows making better choices. Joint procurement can be carried out by central
procurement bodies at regional and national level to carry out procurement on behalf
of public authorities.

Energy Performance Contracting (EPC) is a contractual agreement between a
building owner or tenant (including public authorities) and an energy service
company to improve the energy efficiency of a building. The investment costs are
typically covered by a third party or energy service company, so it is not financially
burdensome for government agencies. The energy service company receives
remuneration associated with the guaranteed energy savings. At the end of the period
specified in the contract, the funds saved by improving the energy efficiency of the
building are returned to the public authorities. Energy performance contracts are often
awarded to groups of buildings to make the contracts more attractive to potential
investors.

Framework agreements are common to make bidding more efficient.
A framework agreement can be awarded to one or more operators and allows multiple
contracts to be awarded without repeating the entire procurement process.

The requirements for supply and service contracts are different.

When deciding on a supply contract the environmental impact of the materials
used to manufacture the product (e.g., raw materials from renewable sources), the
environmental impact of the production process technologies, energy and water
consumption during the use of the product (goods), durability and service life of the
product, recycling or reuse possibilities at the end of its service life, packaging and
transportation of the product are taken into account.

Requirements for work and services contracts include technical competence
and qualification of personnel to perform the contract in an environmentally
friendly way, environmental and ethical characteristics of products or materials
in the process of service provision, introduction of environmental management
quality system, energy and water consumption, and waste generated during the
performance of official duties by employees of the company — applicant for the
service contract.

The UN has adopted the One Planet Sustainable Public Procurement Program
(Strategic Plan 2019—2022). The Strategic Plan serves as a tool for achieving
SDG 12 “Responsible Consumption and Production”'®. The One Planet Network’s
Sustainable Public Procurement Plan is a global multi-stakeholder umbrella program

16 One Planet Sustainable Public Procurement Programme. Available at: https://www.oneplanetnetwork.org/
sites/default/files/one_planet sustainable public procurement programme strategy decl9.pdf  [Accessed
02nd February 2022].
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that meets, shares and works together to implement sustainable public procurement
and transition to sustainable production and consumption.

The overall vision of the UN Sustainable (Green) Public Procurement Program
is “a world where environmental, economic and social aspects of sustainability are
embedded in public procurement strategies, processes and policy practices as a means
of improving efficiency, value of public spending, good governance and integrity in
public procurement” (Smetanina & Agapova, 2020).

The program has four areas of focus.

Work-stream 1 aims at supporting the implementation of sustainable public
procurement (SPP) by assisting procuring entities and procurement professionals at
the local, regional and national levels to implement SPP policies, strategies,
processes and practices that address the environmental, economic and social aspects
of SDG 12.

Work-stream 2 focuses on enabling environment to stimulate change in
international industry markets through procurement. The SDG program places a
strong emphasis on cooperation between supply chains (logistics) at the sector level
as a way to enhance major change in specific high-volume or complex global markets.

Work-stream 3 involves advocating and mobilizing political leadership and
support for sustainable procurement as a key mechanism for implementing the 2030
Agenda and related SDGs (Sustainable Development Goals) at international,
national, regional and local levels. International cooperation, global commitments
and regulation, as well as political support and reforms to implement green
procurement are essential to accelerate the implementation of the SDGs around the
world.

Work-stream 4 supports countries in promoting the economic, social and
environmental value of green public procurement and its role in achieving the UN
Sustainable Development Goals as a key mechanism for implementing the
2030 Agenda.

The legal aspects of green public procurementare considered within the
framework of environmental law (state environmental law) (Czarnezki, 2019;
Melon, 2020).

Proposals for Russian environmental and contractual legislation
development. After analyzing the FEuropean experience in regulating the
implementation of “green” public procurement, we can formulate a number of
proposals for the development of Russian environmental and contractual legislation.

The provisions of the Law No. 44-FZ!” has provided an opportunity to establish
environmental requirements for procurement; this law provides benefits to suppliers
of goods, works and services by considering such requirements in the contract forms
and standard terms and conditions envisaging various cases and conditions

17 Federal Law On the Contract System in State and Municipal Procurement of Goods, Works and Services
No. 44-FZ of 05.04.2013. Available at: http://www.consultant.ru/document/cons_doc_law 144624/ [Accessed
02nd February 2022].
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for their application (Part 11 of Article 34 of the Law No. 44-FZ). However,
customers can take advantage of this opportunity in compliance with the legally
established restrictions (Anchishkina, Gracheva & Ismailov, 2020). Such contracts in
Russia are few. Obligations to take into account environmental requirements
are not directly stipulated in the contracts, and this issue is not regulated by the
contract.

Decree No. 67-PP On the Procurement System of the City of Moscow does not
contain any special environmental requirements in the description of the subject
matter, and/or standard terms and conditions of the contract!®.

The modern version of the 44-FZ contains a requirement to justify (if there are
no standards) the need to take into account environmental criteria in procurement.
According to foreign experience, a participant of the green procurement must provide
the necessary documents confirming compliance with environmental criteria and
implementation of the QMS (quality management system) in the field of ecology and
environmental protection. In addition, due to the electronic form of applications,
information on the sources and reliable facts of obtaining licenses, certificates and
their compliance must be automatically downloaded from databases during the
examination.

Presumably, confirmation for ISO certification for contract bidders can be seen
as one way of incorporating environmental criteria. ISO standards in the field of
environmental management, sustainable development and industrial safety have been
very widely used in recent years'®.

ISO 14000 is an international standard that contains requirements for
environmental management system certification. The ISO 14000 series of standards
provides practical tools for various environmentally responsible companies and
organizations.

The first version of ISO 14001 was published in 1996. A new version of
ISO 14001 was published in 2004 and the latest version was released in 2015. The
ISO 14001 standard does not offer specific environmental approaches and methods
for managing environmental observations, it does not offer specific environmental
indicators but outlines general requirements for environmental management. The
purpose of ISO 14001 is to comply with environmental protection measures and
prevent environmental damage while maintaining a balance with the interests of the
organization. Such certification is voluntary, independent and can be required by
users.

The main requirements of ISO 14001 are grouped as follows: the environmental
management system, environmental policy (including the commitment to prevent
negative impacts on the shareholder's body), actions to deal with risks and desires,

18 Decree of the Moscow City Government No. 67-PP of February 24, 2012 On the Procurement System of the
City of Moscow. Available at: https://base.garant.ru/70143936/ [Accessed 02nd February 2022].

19 Global Green Standards. ISO 14000 and Sustainable Development. Available at: https://www.iisd.org/
system/files/publications/globlgrm.pdf [Accessed 16th February 2022].
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environmental effects, environmental objectives and planning to achieve them,
introduction of environmental law, its application and enforcement, competence and
training of staff and contractors, emergency preparedness and response, performance
analysis and analysis by external parties and constant improvement of business
processes.

ISO 14001:2015%° sets out the requirements for an environmental management
system (EMS) that an organization can use to improve its environmental
performance. ISO 14001:2015 is intended for use by organizations seeking to
systematically manage their environmental responsibilities thus contributing to the
environmental component of sustainability. ISO 14001:2015 helps an organization
achieve the intended outcomes of its environmental management system that provide
value to the environment, organization itself and its stakeholders. In accordance with
the organization's environmental policy, the expected results of the environmental
management system include improving environmental performance, meeting
compliance obligations, and achieving environmental goals. ISO 14001:2015 is
applicable to any organization, regardless of its size, type or nature, and applies to
the environmental aspects of its operations, products and services that the
organization can either control or influence in terms of the life cycle perspective. ISO
14001:2015 does not establish specific criteria for environmental performance. It can
be used in whole or in part to systematically improve environmental management.
Declarations of compliance with ISO 14001:2015 are, however, unacceptable if all
its requirements are not included in the organization's environmental management
system and are not fully complied with.

ISO 14004:2016*' provides guidance for an organization to establish,
implement, maintain and improve a robust, credible and reliable environmental
management system. The guidance contained in ISO 14004:2016 can help an
organization improve its environmental performance and allows to integrate the EMS
elements into its core business process. Although an environmental management
system is not intended to manage health and safety issues, it can be included when an
organization seeks to implement an integrated environmental and health and safety
management system.

ISO 14005:2019* provides guidance on a phased approach to establishing,
implementing, maintaining and improving an environmental management system
(EMS) that organizations, including small and medium-sized enterprises (SMEs), can
adopt to improve their environmental performance. The phased approach provides
flexibility to allow organizations develop their own EMS at their own pace,
in several stages, according to their circumstances. Each stage consists of six

20 1SO 14001:2015. Environmental Management Systems — Requirements with guidance for use. Available
at: https://www.iso.org/ru/standard/60857.html [Accessed 16th February 2022].

21 ISO 14004:2016. Environmental Management Systems — General guidelines on implementation. Available
at: https://www.iso.org/ru/standard/60856.html [Accessed 16th February 2022].

22 1SO 14005:2019. Environmental Management Systems — Guidelines for a flexible approach to phased
implementation. Available at: https://www.iso.org/ru/standard/72333.html [Accessed 16th February 2022].
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consecutive steps. The maturity of the system at the end of each stage can be
characterized with the help of a five-level maturity matrix. The document is
applicable to any organization, regardless of its current environmental performance,
nature of the conducted activities, or location of its operation. The step-by-step
approach allows an organization to develop a system that ultimately meets the ISO
14001 requirements.

Despite the awareness of environmental standards by Russian companies, there
are certain problems in the development of environmental management. Among the
challenges are: a narrow environmental understanding of the activities of enterprises
and discovery of environmental management systems, lack of understanding of the
benefits of environmental standards, insufficient general management and low legal
culture at the enterprise, poor awareness of improving competitiveness through
environmental management standards, lack of understanding of the necessity to
improve the quality of changes in approaches to environmental problems, lack of
effective regulatory measures of economic incentives for environmental standards
implementation.

However, the legal conditions to ensure environmental safety are being
created” (Titova, 2020; Novikova, 2020). That includes regulation of environmental
requirements in procurement. It seems advisable to include the principle of
environmental safety in Art. 6 Principles of the Contract System in the Sphere of
Procurement of FZ-44 and Art. 12 Principle of Responsibility for Performance of
State and Municipal Needs and Efficiency of Procurement to supplement the
principle of environmental safety application.

Conclusion

Legislation on green procurement in the world has not yet been fully
completed; this is due to the increased inclusion of industries in the green list. The
environmental component and compliance with green criteria are fundamental for
organization’s participation in green procurement. Russian practice and legislation
on green procurement is only emerging and lags behind the world, especially
European practice in this matter.

At the current stage of their development the European Union countries are
turning to new economic models, where it is possible to create wealth
and ensure economic growth without harming the environment by developing legal
norms of transition to a green economy. The European Union helps citizens and
governments to green their economies by managing resources more efficiently,
introducing economic and legal tools to protect the environment, supporting green
innovation, ensuring environmental policy in relation to water and waste
management.

23 Progress in the Areas of Energy Efficiency and Renewable Energy in Selected Countries of the UNECE
Region. The UNECE Energy No. 59. UN. Geneva, 2019. 125 p.
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Green public procurement is seen as one of the key tools for implementing
environmental policy and ensuring environmental safety at the national level.
In the countries of the European Union and in the Russian Federation the instruments
of legal regulation of the green economy are developing quite rapidly,
especially it has to do with the development of the institute of green public
procurement.
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Introduction

The results of the all-Russian vote on amendments to the Constitution of the
Russian Federation' formed the basis that gives rise to generating scientific

I The Law of the Russian Federation on the amendment to the Constitution of the Russian Federation No. 1-
FKZ of March 14, 2020 On Improving the Regulation of Certain Issues of the Organization and Functioning
of Public Power. Consultant Plus Law Assistance System.
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understanding of both the concept and structure of the unified system of public
authority (Peshin, 2020; Babichev, 2021; Pisarev, 2020; Chebotarev, 2020, etc.) and
the place of local self-government bodies in this system in terms of coordinating
activities within such a system.

According to Clause “e5” of Article 83 of the Russian Constitution, the work
on public authorities’ unification will be insured and provided by the State Council
of the Russian Federation, formed by the President of the Russian Federation; this is,
in fact, the development of the provision of Clause “d” of Article 71 of the Russian
Constitution defining issues under the jurisdiction of the Russian Federation. The
launch of constitutional reforms caused by the approval of amendments to the
Constitution demonstrates certain results. One of them is the adoption of the Federal
Law on the State Council of the Russian Federation® (hereinafter referred to as the
Law on the State Council). This Law allows to reveal and withdraw a few issues
concerning the bodies involved in the unified system of public authority. They
include:

¢ bodies of the state power,

e bodies of the state power of the constituent entities of the Russian
Federation,

e other state bodies,

e local self-government bodies, taken in totality.

One of the controversial issues is to define the place and scope of powers of
local self-government when included into the unified system of public authority. The
question arises whether it is possible to maintain independence, since the state power
implemented by the state bodies, is characterized by sovereignty, while municipal
power is sub-legislative (Peshin, 2020); unsolved contradiction can lead to the
“governmentality” in the local authority and the loss of its potential “as the closest to
people's level of power.” That is why the research focuses on the actual situation of
local self-government in the light of amendments to the Constitution of the Russian
Federation in 2020.

Local self-government in the unified system of public authority

The inclusion of local self-government into the unified system of public
authority has caused some criticism from the scientific community. For example,
N.L. Peshin expressed his opinion that both nominal and actual independence is being
lost, and the local authorities are distancing themselves from the residents who
elected them®. We think there is some confusion between the concepts of “public
authority” and “state authority”, since the dispute about the terms that is taking place
should not result only in a doctrinal understanding, but also in a logical normative
consolidation. We can anticipate the objection that fixing the definition of public

2 Federal Law No. 394-FZ of December 8, 2020, On the State Council of the Russian Federation. Consultant
Plus Law Assistance System.

3« _local self-government is increasingly integrated into the system of state power and is increasingly
distancing from local residents, the population of municipalities” (Peshin, 2020).
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power in a normative legal act will not have an essential meaning, since practice of
understanding it as state power plus municipal power (Lebedev, 2021) has already
developed; nevertheless, this will allow us to direct, among other things, the vector
of scientific discussion and research from demagogy to practice to address issues of
coordination of all levels of public power that are more important in our opinion.

The problem of understanding public power is inherent in the terminology that
came from the German language (Chirkin, 2005) and the word “public” in the Russian
legal doctrine is sometimes interpreted as social, rather than as state. Hence the
question arises: how to perceive this new system of state governance organization
enshrined in the Constitutions of the Russian Federation since 2020: as centralization
of all levels of power or as forming a unified system of power with decentralization
elements? (Cherkasov, 1998). Why centralization? — Because we are talking about
the inclusion of local self-government into the unified system of public power. Why
decentralization? — Because local self-government stands out as an independent
element in a number of amended and supplemented articles of the Constitution of the
Russian Federation, as well as in a number of normative legal acts adopted as part of
the ongoing constitutional reform. Moreover, the Law on the State Council refers to
coordination of activities, and activities are coordinated between independent units,
which means that local authorities are gaining a significant role; and it is coordination
that will determine the kind of this role.

The state governing bodies named in Article 11 of the Constitution of the
Russian Federation exercise state power®. But the amendments to Article 132 of the
Constitution enables to define more broadly the governing bodies included in the
unified system of public power’. At the same time, the constitutional provision
enshrined in Part 3 of Article 132 unites these bodies through their functions to meet
the needs of local population in a systematic way for the most effective solution of
tasks. Consequently, despite the absence of a legal definition of the concept of “public
power”, its functional purpose allows us to legally and technically separate both state
power with its internal system (legislative, executive and judicial) and local self-
government in the broad sense of the word, which was noted above.

In its Opinion, the Constitutional Court of the Russian Federation®
unequivocally stated that it is impossible to identify public and state power, which is

4 The state power in accordance with Article 11 of the Constitution of the Russian Federation is exercised by
the President of the Russian Federation, the Federal Assembly (Council of the Federation and the State Duma),
the Government of the Russian Federation, and the Courts of the Russian Federation.

3> At present, public power is a broader notion, as according to Part 3 of Article 132 of the Constitution of the
Russian Federation, the unified system of public power includes the bodies of the state power (a generalized
list of bodies exercising it is enshrined in Article 11 of the Constitution of the Russian Federation) and local
self-government bodies.

¢ Opinion of the Constitutional Court of the Russian Federation No. 1-3 dated of March 16, 2020 “On compliance
with the Provisions of Chapters 1, 2 and 9 of the Constitution of the Russian Federation of the Provisions of the
Law of'the Russian Federation on the Amendment to the Constitution of the Russian Federation “On Improving
the Regulation of Certain Issues of the Organization and Functioning of Public Power”, as well as on
compliance with the Constitution of the Russian Federation of the procedure for Entry into force of Article 1
of this Law in connection with the request of the President of the Russian Federation”. Consultant Plus Law
Assistance System — hereinafter the Opinion of the Constitutional Court of the Russian Federation.
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expressed in the inclusion of local self-government bodies into the system of unified
public power as its equal subject. Appeals to the violation of Article 12 of the Russian
Constitution regarding the independence of local authorities provided for by this
Article and their exclusion from the system of state authorities are also untenable due
to the fact that public power is not only and not so much a state power. The
Constitutional Court describes public power from the standpoint of political science,
linking it nevertheless with the power of the multinational Russian people’. If there
was an exclusion of local self-government bodies from the unified system of public
power bodies, then this would be a violation of the state unity of the Russian
Federation. The ongoing reform is designed to ensure the effectiveness of the
governance of the geographically extended country, the efficiency in solving issues
at all levels of governance, bringing governance processes to a common denominator.
At the same time, it cannot be denied that any level of government should be guided
by the constitutional and legal foundations of the organization of its activities, which
have been developed in the relevant designated laws®. So, local self-government
cannot and should not be an exception; instead, it should become a guide or even a
“hub” for coordinating the implementation of state goals and objectives as well as
goals and objectives expressed by the local population “at a local level”. Moreover,
such coordination in no way “encroaches” on the local self-government bodies'
independence in solving issues of local importance but is aimed at their effective
solution.

This is exactly what the President of the Russian Federation said in his Message
of January 15, 2020°. Local self-government does not lose its independence but
should also receive an additional impetus to its development.

It is also necessary to pay attention to the fact that the concepts of “public
authority” and “unified system of public authority” also require independent
reflection since, with certain interpretations, there may be discrepancies in their
understanding. For example, A.N. Pisarev proposes to consider local self-government
as a “special form of the unified public authority system” (Pisarev, 2020). To support
this thesis, he presents a number of arguments aimed at discrediting local self-
government bodies in terms of the ability of the latter to work effectively outside the
state' control; the main emphasis here is on the fact that local authorities are unable
to properly ensure the constitutional rights and freedoms of a person and citizen.

7 The Constitutional Court describes the system of public power as a political union (association) of the
multinational Russian people. — Opinion of the Constitutional Court of the Russian Federation.

8 Otherwise, it would mean that the basic constitutional and legal characteristics of the Russian state (part 1 of
Article 1 of the Constitution of the Russian Federation), which refer to the republican form of government,
federal structure and democratic principles, are inapplicable to local self-government. — Opinion of the
Constitutional Court of the Russian Federation.

° The need to consolidate the principle of the unified system of public power in the Constitution should
eventually allow building “effective interaction between state and municipal bodies. At the same time, the
powers and real capabilities of local self-government — the level of government closest to people — can and
should be expanded and strengthened” — Presidential Address to the Federal Assembly of the Russian
Federation, January 15, 2020 “Presidential Address to the Federal Assembly”. Consultant Plus Law Assistance
System.
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A.N. Pisarev includes to a number of assumptions justifying the “unity of the
state power and local self-government” the provisions of the Federal Law
No. 131-FZ'® which are connected with the possibility for the local authorities to
participate in exercising public powers, whereas the state power bodies are entitled
to temporarily implement the local self-government bodies' certain powers and a
number of others, such as public legal responsibility of municipalities.

As a result, it is concluded that the state power and local self-government are
both the forms of the unified public power. Accepting this thesis means that local
self-government is a structural but not independent element in the unified public
authority; however, this reveals a certain terminological inaccuracy. A.N. Pisarev
speaks about “the unified public authority” but the Russian President in his Address
spoke about the “unified system of public authority” that later received public support
at the all-Russian vote on amendments to the Constitution. The system assumes the
presence of elements that, being interconnected or included in the system, interact
with each other, but at the same time can be individualized as independent elements.
On the contrary, A.N. Pisarev’s position implies “governmentalization” of local self-
government (Timofeev, 2019), which in our opinion does not correspond to reality.

In solidarity with the position expressed by A.N. Pisarev regarding the single
goal of the state power and local self-government’s activities'!, the assertion that state
power and local self-government are the forms of the unified public authority seems
controversial. Paying attention to the common goal of activities performed by the
state power bodies and local self-government power, A.N. Pisarev substantiates
including the term “system” in the definition of the structure of the unified public
authority, but at the same time, alleviates the autonomy levels of the Russian
federalism, which Professor A.N. Kokotov, the judge of the constitutional Court,
focused on in his Separate Opinion'2.

An intermediate conclusion can be drawn: the vector of constitutional
development is the systemic interaction of public administration elements in the legal

19 Federal Law No. 131-FZ of October 6, 2003, On the general principles of the organization of local self-
government in the Russian Federation. Consultant Plus Law Assistance System.

11« _.a person, his rights and freedoms are the highest value. Recognition, observance and protection of human
and civil rights and freedoms is the duty of the state” (Pisarev, 2020).

12 Resolution of the Constitutional Court of the Russian Federation No. 30-P dated December 12, 2015 On the
case of checking the constitutionality of Parts 4, 5 and 5.1 of Article 35, Parts 2 and 3.1 of Article 36 of the
Federal Law On General Principles of Organization of Local Self-Government in the Russian Federation and
Part 1.1 of Article 3 of the Law of Irkutsk Region On Certain Issues of Formation of Local Self-Government
bodies of Municipalities of Irkutsk Region in connection with the request of a group of deputies of the State
Duma. In particular, the named Separate Opinion indicated that the constitutional consolidation of the form of
local self-government represents a kind of “third” level of Russian federalism. A.N. Koktov assigned the role
of a “decentralizing” body of the third level to local self-government bodies, noting that if the constituents of
the Russian Federation are taken as a form of decentralization of the state as a whole, then municipalities in the
constituents of the Russian Federation are decentralization in decentralization.

Thus, the constitutional construction, representing the vertical of public power as an isosceles triangle was
proposed; the federal centre (the apex of the triangle) may equally rely on both the constituents of the Russian
Federation and municipalities. It may employ the municipal factor as a means of influencing the constituents
of the Russian Federation in order to keep the latter in line with a unified state policy, and ultimately within the
framework of a single constitutional space of the country. Consultant Plus Law Assistance System.

334 KOHCTUTYLMOHHOE U MYHUIIUITAJIBHOE ITPABO



Babaeva Yu.G. RUDN Journal of Law. 2022. 26 (2), 329—347

field, which is confirmed in doctrinal sources. For example, N.L. Peshin identifies
state power and local power as varieties of public power with their own specific
characteristics and level of issues being resolved (Peshin, 2020). It does make sense
in terms of a municipal power as a means to decentralize the state power. At the same
time, the independence of local self-government bodies, in our opinion, should not
be opposed up to a conflict of interest and confrontation with the state power bodies.
On the contrary, the point of the ongoing reforms is precisely in coordination and
improvement of authority at all levels of governing. As a result, it turns out that there
should be the unity of public authority as a sys-temic organization of the state
governance levels; at the same time, the elements included in this system, while
maintaining their independence, should focus their activities on implementng the
provisions of the Constitution of the Russian Fed-eration as an act of supreme legal
force. We can here agree with A.N. Pisarev that while maintaining their autonomy
from the system of state authorities, local self-government bodies are part of the
system formed by the people and are in-volved in solving national tasks'?.

We would like to emphasize that the unified system of public authority is not
just a sum of components of governance, but their coordination is both “vertical” and
“horizontal”'*. In fact, it seems useful to recall the foreign models of local governance
system already described in the well-known doctrinal literature, with the allocation
of functional (departmental) and territorial (vertical) decentralization (Petrunina &
Pronkin, 2001). However, neither this model nor other models also investigated and
described in the works by Russian and foreign scientists (municipalists,
constitutionalists or administrationists) can be automatically transferred to the
Russian legal field of the unified system of public authority. In any case, based on
the described models of local government organization, it is possible to determine
both the scientific affiliation of the scholar and their attempts to “embed”
organizational, managerial and public power relations at the local level into the model
formulated by them. But that is what distinguishes the Russian local self-government;
it has historically undergone several revolutionary breakdowns and is currently trying
to develop its own, not necessarily unique, but specific system of local government
organization.

So, if a researcher describes the social processes of local authorities’
organization through the prism of “decentralization” or “deconcentration”, then we
can talk about an administrativist who is ready to “single out” certain issues from the
authority of state bodies and delegate them to the authority at the local level. In other
words, local self-government bodies are “self-governing” nominally, but regardless

13 «_ local self-government bodies, on the one hand, are not part of the system of state power, but at the same

time they are inseparable from the unified system of democracy, national tasks and functions due to the unity
of the public essence and goals of exercising state and municipal power” (Pisarev, 2020).

14 Public power is not only, and sometimes not so much an association under a single concept of state and local
government and self-government, but their “coordinated functioning ... and established ... organizational, legal,
functional and financial-budgetary interaction, including on the transfer of powers between levels of public
power ... in order to respect and protect human and civil rights and freedoms, create conditions for the socio-
economic development of the state” (Mikheeva, 2021).
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of the terms used, they demonstrate semantic behaviour and attitude of the local
administrative state body"’.

If researchers pay more attention to the political component of the state power,
then we are talking about constitutional foundations and principles. Thus, in the
works by some British scientists, decentralization is perceived as a two-component
system implying “administrative decentralization”; that is, the focus is on the
redistribution of governance between government levels and “political
decentralization”, when power is being redistributed (Cherkasov, 1998:37).

Russian municipalists are trying to find a synergetic symbiosis and balance
between centralization and decentralization (Ezhevsky, 2005) of local self-
government. They assert that based on the well-known theories of local self-
government in modern regulatory legal acts regulating local self-government in
Russia, it is possible to detect features of all known theories to one degree or another
(Eremyan & Chikhladze, 2020:31).

The ongoing constitutional reform has once again forced attention to the issues
of semantic, rather than nominal appointment of local authorities. Hence, there are
such a significant number of scientific publications on the preservation of
independence or its loss by local self-government bodies in connection with their
inclusion in the single system of public authority (Shagoyko, 2020; Kozhevnikov,
2020; Danko, 2020).

At present, we believe it will be correct to define the relations that are
developing between the state and municipal authorities in the unified system of public
authority through coordination functionality of state and local government bodies
until the legal definition of this concept is adopted. It seems incorrect to contrast the
autonomy of local authorities by referring to Article 12 of the Constitution and assert
that local self-government bodies are not part of the state power bodies system. Local
self-government bodies receive the mandate of trust from people, as well as state
authorities, since only the multinational people of Russia are the source of power in
the country. The people’s will to determine the targets at the federal level cannot
contradict the targets at the local level; at the local level they may only be concretized.
For this end, it is required not to redistribute power (decentralize, deconcentrate or
devolutionize) (Harvey & Hood, 1961), but to coordinate activities within the unified
system of public authority.

It should be emphasized once again that the system of public authority is
primarily a functional unity. At the same time, systemic unity should be aimed at
organizational interaction both on the part of state power bodies and on the part of
local self-government bodies considering the territorial specifics of a particular
municipality'®. The importance of the term “system” in the unified system of public

15 G. Breban described deconcentration as delegation of powers from the central body to the periphery
(Breban, 1988).

16 The Russian Federation Constitutional Court Opinion No. 1-3 of March 16, 2020 On Compliance with the
Provisions of Chapters 1, 2 and 9 of the Constitution of the Russian Federation of the Provisions of the Law of
the Russian Federation on the Amendment to the Constitution of the Russian Federation On Improving the
Regulation of Certain Aspects of the Organization and Functioning of Public Authority that did not Come into
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authority is also evidenced by the fact that its inclusion allows to speak not about the
declarative nature of local self-government independence, but about its actual
involvement in the implementation of state policy at the municipal level. It is also
important to note that formation and functioning of the system is assumed when its
components are combined into an internally organized structure, i.e., integration
(Chebotarev, 2020). The degree of the elements integration is determined by
coordination in all spheres of activity of the system being created.

At the same time, there may be an erroneous opinion that integration of local
self-government bodies into unified system of public authority poses a threat to the
guarantee of local self-government independence and is an encroachment on
independence in decision-making within its powers, envisaged by Article 12 of the
Constitution of the Russian Federation. We suggest taking a closer look at this
constitutional provision.

Recognition and guarantee of local self-government
by the Constitution of the Russian Federation

The established by the above article constitutional norm is a norm-principle
based on its role in the mechanism of legal regulation; it is characterised by the
internal structure. It is worth mentioning theoretical disputes concerning the
normativity of constitutional provisions, since not all of them establish rights and
obligations (Luchin, 1997:8). We believe that the position expressed by
V.N. Kudryavtsev and A.M. Vasiliev (Kudryavtsev & Vasiliev, 1985) and further
developed by V.O. Luchin (Luchin, 1997:14) that constitutional provisions are
normative institutions, have features of normativity, and meet the requirements of
legal normativity is quite correct. This includes:

1. Mandatory requirements. Disclosure of this provision is possible by Article
15 of the Russian Constitution, which establishes the supremacy of the Constitution
and its direct impact throughout the territory of the Russian Federation. At the same
time, hierarchical supremacy over the entire legal system is consolidated with the
requirement that all legal acts comply with the Constitution.

2. The territorial character of the constitutional provisions implementation and
mandatory official publication of laws affecting the rights and freedoms of a person
and citizen, as well as their duties.

3. The Constitution and the laws of the Russian Federation equally apply to
addressees: state and municipal powers, their officials, citizens, and their
associations.

We believe that at present the normativity of the constitutional provisions is
beyond doubt, and it is possible from the position of the structure and its elements to
constructively analyse Article 12 of the Constitution of the Russian Federation. And
here again we find essential to briefly examine theoretical research on the presence

Force as well as on Compliance with the Constitution of the Russian Federation of the Procedure for Entry into
Force of Article 1 of this Law in Connection with the Request of the President of the Russian Federation.
Consultant Plus Law Assistance System.
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of structure in the constitutional norm. In his work Constitutional Norms and Legal
Relations V.O. Luchin carried out a deep critical analysis of the legal norm structure
established in jurisprudence, where hypothesis, disposition and sanction are
distinguished. However, the perceptions expressed in the doctrinal literature that only
the presence of all the three structural elements of the norm and their certain
connection allows to speak about the rule of law, as a special regulator of public
relations, seem to be incorrect (Babaev, 1978, cited by: Luchin, 1997).

V.0. Luchin quite rightly noted that the effectiveness of the legal norm, first of
all, is not related to its logical structure, but to the practice-oriented prescriptions that
regulate the participants’ behaviour in public relations. The practical purpose of the
rules of law is determined by the fact that it is impossible to construct a structurally
universal norm or come up with a universal norm structure suitable for all cases of
constructing legal norms (Luchin, 1997:50). Depending on the purpose of legal
regulation, object, subject and other conditions, the structure of the rule of law may
also differ. Therefore, recognition of three elements — hypotheses, disposition and
sanction — as a criterion for determining the rule of law contradicts reality'’. Thus,
the three-part structure of the legal norm may be described as a model that includes
the maximum possible number of elements. In practice, formulation of constitutional
provisions of a normative nature should be based on “an integral, logically completed,
formally consolidating the state-imperious command and, in relation to this, construct
its structure” (Luchin, 1997:54). Hence, the structure of some constitutional and
regulatory prescriptions will correspond to a three-part model whereas the structure
of others will have modifications in the number of elements of the norm.

Such a detailed description of the existing understanding in the constitutional
doctrine of the norm structure of the Constitution seemed necessary to clarify the
semantic load of each of the elements included in Article 12 of the Constitution. And
here, it is worth mentioning the difficulty in identifying these elements as the question
of whether legal principles can be classified as rules of law has also been discussed
in the theory of law, since they have essential differences from ordinary legal norms
both in their content and regulatory properties, and in modes of their implementation
(Morozova, 1985:53, cited by: Luchin, 1997:17). Understanding of ordinary norms
as the norms having a three-part structure, cannot deprive constitutional provisions,
which are, in fact, principles, of the status of the rule of law. A.S. Pigolkin quite
rightly defended the “right” of principles to be recognized as rules of law'®,

Thus, starting to analyse the norm of Article 12 of the Russian Constitution, we
will proceed from the fact that, in substance, it is a norm-principle that defines and
fixes at the constitutional level the basic initial provisions, and legal principles of
local self-government in the Russian Federation. At the same time, the norm-principle
has its own structure, which can contain three structural elements of the “reference

17 In 1959, B.V. Sheindlin wrote that structural construction which is characteristic and applicable for some
legal norms, can be not applicable for others (Sheindlin, 1959:91, cited by: Luchin, 1997:51).

18 «__.after all, they are the norms of law” and are not just something being contained in the law, but secondary
to it by its content” (Pigolkin, 1978:58, cited by: Luchin, 1997:18).
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rule of law” — hypothesis, disposition and sanction — and/or have its own
modification in the number of structural elements of the norm.

We believe that Article 12 of the Constitution includes two of the three
elements of the rule of law structure — hypothesis and disposition. The hypothesis is
stated in the first sentence of the article and represents a condition under which the
legal norm is subject to application: “In the Russian Federation local self-government
shall be recognized and guaranteed”. Thus, among the conditions for the stability and
inviolability of the constitutional system, both recognition of local self-government
and its guarantee are indicated. Considering that this norm is included in the “tough”
chapter of the Constitution we confirm the nominal preservation of local self-
government in the articles of the Constitution, but its essential implementation will
have to be carried out through regulatory legal acts adopted on this subject of
regulation. Considering that the hypothesis indicates the conditions under which this
legal norm is subject to application, we also accept that recognition and guarantee
acknowledges the existence of local self-government.

Disposition is understood as a certain permission, prescription, or prohibition
for or on the commission of certain actions / omissions; it is a certain rule of
behaviour that must either be followed or recommended in certain legal relationship.
The disposition in the norm of Article 12 of the Constitution is reflected in: “Local
self-government shall be independent within the limits of its authority. The bodies of
local self-government shall not be part of the system of state authorities”. In other
words, there is a certain requirement — independence of local self-government, as
well as prohibition against inclusion of local self-government bodies in the state
power system. At the same time, the first sentence in this disposition refers to a
blanket one, by analogy with blanket dispositions characteristic of the science of
criminal law, since in order to clarify the content of the “limits of powers” of local
self-government, it is necessary to refer to special legal acts regulating these issues.
Such a special act is Federal Law No. 131-FZ".

Summing up the analysis of Article 12 of the Constitution of the Russian
Federation it should be emphasized that:

1 nominal independence of local self-government has not changed in the
context of constitutional reforms,

2 Constitution of the Russian Federation preserves and guarantees resolution
of issues within the competence of local self-government bodies by these bodies
independently,

3 local self-government bodies are included in the unified system of public
authority as equal bodies with state power bodies.

19 Chapter 8 of the Constitution of the Russian Federation discloses the issues of local importance and the
competence of local self-government bodies to resolve them. At the same time, the foundations of local self-
government organization are determined by the federal law, the adoption of which is provided for in Part 1 of
Article 131 of the Constitution of the Russian Federation. Federal Law No. 131-FZ of October 6, 2003, On the
general principles of the organization of local self-government in the Russian Federation. Consultant Plus Law
Assistance System.
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Herewith, the most important issue is coordinating the work of the bodies of
these levels of public power, as well as a clear distinction between the concepts of
“public authority/power” and “state authority/power” as independent generic
concepts. Legally and technically, “public authority” is the system whose driving
force is the power of the people to solve global (federal) tasks and the power of the
same people to solve local tasks. Coordination of actions within the system is always
clear and allows acting more effectively in the interests of the entire population.

Nevertheless, there is a separate question concerning the correlation of the
concepts of “local government” and “local self-government”, which seem to be
similar in essence, but different in terms of content. Addressing and focusing on these
terms is necessary as both formats for the implementation of power functions at the
local level are in place. On the one hand, local self-government bodies are
independent within their powers, and on the other hand, there are issues at the local
level that go beyond the “limits of authority” and then “local governance” is carried
out. Theoretical research on what is more correct for solving local problems,
“government” or “self-government”, in practice will matter only from the position of
responsibility for the results that have occurred. If the competencies clearly indicate
that the issue is being resolved by the local government, then we are talking about
“self-government” and the responsibility is borne by the local government. On the
contrary, if this is the competence of the state in a broad sense and the competencies
have not been transferred to the local level, then the responsibility for [management|
is borne by the state power. If the competencies were transferred, then they had to be
necessarily controlled by the body who had delegated them, in this case, the state
authorities. The non-fulfilment or improper execution of the delegated powers is the
responsibility of the local authorities whereas the lack of control or improper control
is the responsibility of the state authorities. If the local government acts contrary to
the tasks assigned to it in connection with delegation of powers, then again, the
responsibility belongs to the local government.

Independence of local government does not mean its independence from the
interests of the people who elect both local and state authorities. It is by virtue of this
direct and immediate dependence that the local self-government bodies are subject to
federal legislation that establishes its foundations and acts in the interests of the local
people in compliance with federal and regional legislation’.

20 A certain confirmation of this thesis is also contained in the Resolution of the Constitutional Court of the
Russian Federation No. 30-P of December 1, 2015: “Fixing the independence of local self-government as the
main principle of relations with public authorities, the Constitution of the Russian Federation proceeds from
the fact that this independence is not absolute, it does not imply the denial of organizational and other forms of
interaction of local self-government bodies and public authorities”. Resolution of the Constitutional Court of
the Russian Federation No. 30-P of December 01, 2015 On the case of checking the constitutionality of Parts
4,5 and 5.1 of Article 35, Parts 2 and 3.1 of Article 36 of the Federal Law On General Principles of Organization
of Local Self-Government in the Russian Federation and part 1.1 of Article 3 of the Law of Irkutsk Region On
certain issues of formation of local self-government bodies of municipalities of Irkutsk Region in connection
with the request of a group of deputies of the State Duma. Consultant Plus Law Assistance System.

Also, Part 3 of Article 18.1 Assessment of the effectiveness of the activities of local self-government bodies,
the Law on Local Self-Government, which provides for inter-budgetary transfers to encourage the best practices
of the local self-government bodies in organizing municipal governance and resolving issues of local
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It seems quite reasonable and practical to turn to the already existing experience
of the activities of local councils in the USSR, which actually implemented the will
of the people?'. We noted above that having their own interests, the people living in
a particular territory cannot be considered separately from the entire population of
the country; these people certainly have their own needs, but they cannot conflict
with the interests of the entire population of the country. In any case, the population
/ people living in a certain municipality allocated as an independent entity take their
needs and development of this municipality as stage-by-stage process, and the
population / people through their representative bodies must implement them at the
regulatory level and through their executive bodies to achieve the desired result. It is
the coordination of work on practical implementation of municipal needs that
represents a new stage in the formation and development of local self-government
bodies and local self-government in the unified system of public authority. In fact,
E.I Kozlova?® noted that the expressed will of the local population is at the same time
the will of a part of the Soviet people; this leads to a slightly different assessment of
local interests by the local council. With such approach, the local council is no longer
only the advocate of local residents' will, but the executor of the will of the Soviet
people living in the specific period of time on this territory. And this renders a
completely different essence to the activities of the local council.

A.A. Larichev writes that a similar theoretical substantiation proposed by
E.l. Kozlova, logically justifies the supremacy of representative bodies over
executive bodies through legitimacy of the mandate received from the people at the
elections (Larichev, 2020). In the context of formation of the unified system of state
authority, it is very important to find a balance and coordinate work at the local level
so that the executive bodies fulfil the will of the local population, expressed in the
forms established by law.

Hence, the following conclusion can be drawn: at the local level, both self-
government and management are carried out simultaneously; self-government is
implemented within the competence of local self-government bodies, and
management at the local level is implemented both by state authorities and by local
self-government bodies by delegating certain state powers to them supported with
transfer of material and financial resources necessary for exercising such powers. The
implementation of such powers is controlled by the government.

It is also necessary to look at a systematic and logical interpretation of the legal
consolidation of the powers exercised by local self-government bodies. As discussed

importance of municipalities, also refers to municipal (local) governance. Several times the Law on the State
Council also mentions municipal administration, paragraph 3 of Article 6; paragraph 2 of Part 5 of Article 11;
paragraph 5 of part 1 of Article 17.

21 E.I. Kozlova noted that “the local population, together with all members of Soviet society, acts as the bearer
of the people’s will, which is implemented by the Council and which it embodies as a state organ as part of its
mechanism”. Kozlova E.I. Councils of Workers Deputies — bodies expressing the people’ will: Published
Summary of the thesis for a Doctor of Legal Sciences (Kozlova, 2017:34).

22 “if the population of any administrative-territorial unit is an integral part of the entire Soviet people, then the
workers will, represented by the local council, cannot be considered in isolation from the will of the entire
Soviet people, or be associated only with the reflection of local interests” (Kozlova, 2017:36—37).
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above, the Constitution is a fundamental act for the modern system of local self-
government since it guarantees the very fact of local self-government existence, its
independence within their powers and isolation of local self-government from public
authorities. The competence of local self-government bodies is explained by the Law
on Local Self-Government. There is a fair opinion in the literature that the local self-
government bodies should independently ensure the solution of issues of local
importance (Eremyan & Chikhladze, 2020:124), but this does not mean that the
bodies of the unified system of public authority, which are being formed, may avoid
solving tasks of local self-government. The draft federal law on the fundamentals of
local self-government (currently under discussion), provides for participation of other
bodies of the unified system of public authority in resolving issues of local
importance?. And this, in our opinion, gives hope for the development of the applied
and practical nature of local self-government, rather than multiplying discussions
about the degree of compliance with the democratic foundations of local self-
government: who elects whom, who appoints whom and what the procedure is like.
At the same time, it requires a genuine establishment of practice-oriented interaction
between local authorities, authorities of the constituent entities of the Russian
Federation and federal state bodies in identifying and implementing the local needs
of the population, considering the positive experience of the Soviet government in
understanding the expression of the will of the local population as part of the entire
Soviet people. Understanding should also be formed that the entire people can
influence the resolution of local issues, hence the Law on the State Council highlights
the issue of coordination of the activities of all bodies and levels of the unified system
of public authority in the Russian Federation.

Conclusion

In conclusion, we consider it is necessary to note that the formation of the
unified system of public authority will significantly increase the importance and role
of local self-government bodies in developing a system of coordination mechanisms
in management at both the government and local levels. At the same time, theoretical
and applied research will be required in terms of delineating functional interaction
within the framework of “local government”, which will be implemented at the local
level by both state bodies and local self-government bodies. It is also possible that
this will lead to the development of its own model of local self-government in the
Russian Federation, which includes elements of recognized models of local self-
government organization by the scientific community. The specific and peculiar
character of the Russian model will be related to the specifics of organization of local
self-government’s effective functioning on the territory of a geographically extended
state, which is the Russian Federation.

23 Draft Federal Law No. 40361-8 On General Principles of Local Self-government Organization in the Unified
System of Public Authority (ed., adopted by the State Duma of the Federal Assembly of the Russian Federation
in the first reading on January 25, 2022). Consultant Plus Law Assistance System.
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We assume that the degree of the local self-government independence to a
certain extent depends on the territory of the state in the geographical sense. The
smaller the territory and the denser the population, the more issues can be solved at
the local level; it is easier both technically and organizationally to implement control,
supervision, and judicial protection within the framework of the unified state policy
in the interests of society.

Also, the organization of local government depends on the form of government,
which cannot but affect the Russian Federation. Given its geographical extent, the
Russian Federation, as a federation, must ensure the sustainable character of both the
state system and its territorial integrity. Among other aspects, this can be explained
by the establishment of common foundations for local self-government organization.
At the same time, Russia strives to ensure the actual, not only declarative,
independence of local authorities, even nominally using the term “local self-
government”. Although, given the geographical location of Russia, ensuring political
and legal unity with the allocation of “self-government” may ease the necessary
concentration in solving issues, including those affecting the local level. Therefore,
not only the unified system of public authority is being introduced by law, but also
unified approaches and principles for its implementation are being formed. The
system being built will allow, through coordination, to determine both the areas of
responsibility and the areas of influence of the local population on the central
government and vice versa, the areas of influence and responsibility of the central
government to the local population. The symbiotic interaction between governmental
bodies at all levels with local authorities is a guarantee of non-declarative but actual
application of the municipal legislative norms.

A large geographical extent usually leads to unitary form of state system, for
example, the countries of South America, Central America, and the Caribbean.
Twenty-five countries out of twenty-nine have a unitary form of governance
(Eremyan, 2019:403) (if we have a look at the political map of this region, we can
see the great extension of the territories of the countries on the South American
continent). China is another example of a geographically extended state. To optimize
the management of the territory, separate territorial governing bodies are also being
created, at the local level as well, but due to the specifics of the unitary state structure
of the PRC*. In PRC, the system of local governance is carried out within the
territories of national autonomies, which, like the entire territorial organization in the
country, is determined by the decision of the supreme body of the state power and the
State Council (Chupanov, 2019:505). The bodies of the districts of national
autonomies are called self-government bodies. The introduction of “self-government
rights” is pointedly aimed at considering the specifics at the local and, at the same
time, national level “to make administrative bodies more capable to act in local
specific conditions” (Chupanov, 2019:506—507).

Evidently, the historical development of local government, the traditions that
have developed in the state, the legal family to which the state belongs also have a

24 The Constitution of the People's Republic of China defines the Chinese government as unitary 1959. Basic
normative acts on local power bodies and state governance of the People's Republic of China.
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significant influence on the formation of a particular model. But here, too, we see that
the land area and geographical location impact the local government system. For
example, the United Kingdom of Great Britain and Northern Ireland has carried out
a global regional reform with the allocation of large self-governing units to varying
degrees (the process of “devolution”) (Ezhevsky, 2019:133). Here, on the one hand,
the process of improving governance and increasing the level of importance of local
government is seen, and compared to Brazil or China, the United Kingdom is much
smaller geographically, but (!) here we see echoes of the dissolution of the British
Empire... And this dissolution, due to a lesser intensity of ties between the centre and
the periphery and greater independence of colonies, led to disappearance of the
empire from the political map of the world.

Therefore, a unique model of local self-government is currently being formed
in the Russian Federation, which, in an effort to preserve the federal nature of the
state structure, simultaneously aims at the progressive unified development of all
territories, paying special attention to the local level. Of course, contradictions may
arise with the interests of neighbouring municipalities at a single-line local level,
which will significantly hinder the implementation of the unified state policy.
Therefore, the issue of coordinating the activities of the management system as the
unified system of public authority seems to be so important, given the extensiveness
of the Russian territory.
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AnHortanus. [IpennpruHrMaeTcs TOMBITKA CUCTEMHON PEKOHCTPYKIIUU UAEH KOHCTUTYIIHOHHOMN
pedOpMBI, TPEATIOKEHHOW H3BECTHBIM SKOHOMHCTOM @Dpuapuxom XaiiekoM. CHUCTEMHBIH IMOIXO.
MO3BOJISIET BBIJICIIUTh B HEW Tpu acnekTa. [IepBbIM SBISETCS TEOPETUYECKHIl acIeKT, CBSI3aHHBIA C
OCMBICJICHHEM TJIaBHOM IIp00JIeMBbl COBPEMEHHOT'O IEMOKPAaTHYECKOT0 ITPaBJIeHUs — IpoOIIeMbl Heoboc-
HOBAaHHOT'O COCPEJOTOYEHHS B pyKax I1apJIaMEHTOB «CIIBOCHHBIX» IIOJIHOMOYHII 110 YIPaBIEHUIO pecyp-
caM{ U TMPOBO3IJALICHHIO a0CTPAaKTHBIX MPAaBHJ CIPAaBEAIMBOCTH. Xaiek INpeiaraeT HOPMAaTHBHO
3aKpeNHTh YeTKYI0 AeHUHUINIO IPABUII CIIPABEIMBOCTH, YTOOBI HE MyTaTh pa3pabOTKy 3THUX NPaBUII
C pelIeHHEeM BOIPOCOB ympaBieHHs pecypcamu. CleloM 3a TEOPETHUECKUM acleKTOM HJET BTOPOH,
WHCTHTYIUOHAJBHBIN aCHeKT KOHCTUTYUHOHHOH pedopMbl. HCTHTYIIHMOHANBHBIA aCTeKT MoJpa3yMe-
BaeT Co3/IaHKe 0cO00T0 MPEACTABUTEIBHOTO OpraHa, K HCKIIIOUUTEIFHON KOMIETEHIINH KOTOPOTo OyIeT
OTHECEHO MPOBO3TJIAIlICHNE PaBHJI CIIpaBeUIMBOCTH. TOJIBKO Tak Xalek cunTaeT BO3MOXKHBIM IPEAOT-
BPaTHTh CHUTYAIMIO, B KOTOPOH ONHM U Te K€ JIIOAU OyIyT pemarh Cyap0y HMpaBHi CIPaBEIMBOCTH
Hapsiy ¢ APYTUMH, 00see KOHBIOHKTYPHBIMU BOIIpOcaMu. JlONOIHUTEIbHBIM MIPEIITCTBUEM JUIS TAKOT'O
CMEILEHHS SBJISIETCS TPETUH, «aHTPOIOJIOTHYECKUI» acrekT pedopmbl. OH MOJpa3yMeBaeT, YTo MpaBH-
JIaMH CIPaBeUIMBOCTH M TEKYIMMHU BOIIPOCAMH YIIPABJICHHUS 3aHUMAIOTCS HE IIPOCTO pa3HbIe JIFO/H, HO,
IIOMUMO TOT'0, HOCUTEIU Pa3HbIX THIOB MbILLIEHHUS. [IpenMyI1ecTBEHHO Te, KTO CKJIOHEH K cO3epLaTeb-
HOMY «CYXICHUIO», HEKEIH K NeATeIbHON «BOJIE», JOJDKHBI OTBEYATh 3a (YOPMUPOBAHHE IIPaBHII CIIpa-
BCAJIHUBOCTH. U xoTs 3TOT «aHTpononomqecxnﬁ» ACTICKT MOXCT IMOKa3aTbCsA MapruHaJlbHbIM, UMCHHO
OH, I10 BCEW BUIMMOCTH, Hanbosee penbeHO oTpaxaeT cneuuuKy NpeiokeHHOH XaiekoM KOHCTH-
TYIMOHHOW pe(OPMBI, BIOXHOBJIEHHOH HE TOJIBKO €ro MOJIATHISCKUMH B3TJIIIaMH, HO M €T0 IUCTEMO-
JIOTUIECKOU TEOpHUEH.
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Abstract. The article offers a comprehensive reconstruction of a constitutional reform project,
proposed by a well-known economist Friedrich Hayek. The reconstruction implies recognition of three
interconnected aspects. The first theoretical aspect deals with the key problem of a democratic
government — the problem of empowering parliaments with two dangerously “mixed” powers, namely
the power to manage specific resources and the power to proclaim abstract rules of justice. Hayek
proposes to enshrine a clear definition of the rules of justice in order not to confuse the development
of these rules with the solution of resource management issues. The theoretical aspect is followed by
the institutional aspect of the constitutional reform. The institutional aspect of the reform implies
formation of a special representative body whose exclusive competence would be strictly limited to
proclamation of the abstract rules of justice. Formation of such a representative body is the only way
to avoid unjustified empowerment of the same people to decide both the questions of justice and current
budget policy. To make sure that these questions will not be treated in the same political manner, Hayek
leaves a few remarks concerning the type of mind that most fit to deal with the rules of just conduct.
These remarks constitute the third, «anthropological» aspect of the reform project. In accordance with
this third aspect, not every type of mind is inclined to prefer justice over the other, more utilitarian
issues. It is that type of mind which is prone to follow customary «opiniony rather than organizational
«willy» that is more reliable when it comes to the matters of justice and its rules. And though this
«anthropological» aspect is not at the center of the Hayek’s reform project, it seems to be one of the
most characterizing elements of his constitutional proposal. In one way or another, all the other
elements can be derived from this anthropological division between «opinion» and «will», which
means that Hayekian reform project is based not only on his political preferences, but also underpinned
by his epistemological theory.
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«Pocmen: ...unvimu cnosamu, ecau 6v1 y Bac ovina 603-
ModicHOCHY ... usmenums ucmopuro CLIA u enecmu
onpeoesnennvlie NONPAGKU 8 amepukanckyro Kowncmu-
Myyuro, mo mMvi MO2au 0bl U30EAHCAmMb MHOSUX CO8pe-
MeHHbIX npobieM.

Xaitex: Jla, onpedenento —».

BBenenue

OmHaxapl BEIVKANA aBCTPUHCKUNA DKOHOMHUCT W CONMAIbHBIN ¢unocod
Opuapux Xalek myTs MOJAMETHIL, UTO 33 BCIO CBOIO KU3Hb CJIEJIaJl JIUIIb OJTHO OTKPbI-
tiue u aBa uzobperenus (Caldwell, 2004:206). OTKpbITHEM OH CUUTAN TEOPHIO
«aucnepcHo pacrpeneneHHoro 3Hanus (dispersed knowledge). Uro xe 1o usobpere-
HUH, TO UMHU OBLIN €ro Hes JCHAIMOHATIN3AIUN JEHEeT W MPOEKT paJrKaIbHON KOH-
CTUTYITMOHHOU pedopmbl. TaKOBBI, €CITH BEpUTH XaleKy, BaKHEHIITNUE Pe3yIbTaThl €T0
HAY4YHOTO TBOpuecTBa. [IpakTndyecku Bce OHM MOTYYMIH IHUPOKOE MPU3HAHUE B HALIH
nHU. Teopus QUCIIEPCHO paclpelieIeHHOTO 3HAHHS, COOMPAEeMOro U IepeaBaeMoro
gyepe3 CUCTEMY CBOOOTHO (POPMUPYIOMINXCS PHIHOYHBIX IIeH, YK€ ITaBHO CTaJla YaCThIO
¢dbyHnameHTa coBpeMeHHoI 3koHOMHYeckoi Hayku (Kapelyushnikov, 1989:16); unes
JIeHAIIMOHAIM3AlMK JCHET U BBITEKAIOIIEH M3 3TOr0 KOHKYPEHLMH YaCTHBIX BaJIOT
BHE3AIHO IMIOJIy4Wa BTOPYIO JKH3Hb C pa3BUTHEM KPUIITOBAIIOTHBIX aKTHUBOB
(Mikhailov, 2021:54). EnunctBenHOE n300peTeHne Xaiieka, KOTOpOE BCE €LIe JKIAET
CBOETO NPU3HAHUSA, 9TO €ro MPOEKT KOHCTUTYLMOHHOH pedopMBbI-.,

[IpuunHBL, IO KOTOPHIM JaHHBIN MPOEKT J0 CUX MOP OTHOCUTEIHHO MaJlOU3Be-
CTCH B HAy9HOM COOOIIECTBE, MOHATHh HECIIOKHO. BoNbITyro 9acTh ku3Hu Xaiek, mo
meTkoMy 3amedanuto [L.IO. Paxmmupa, OblT1 «CBOMM cpenu UyXKHX, YyKHUM CPEIH
conx» (Rahshmir, 2012:54). beuto HEmpocTo HAWUTH C HUM OOIIMKA TEOPETUICCKHIMA
SI3BIK, OCOOCHHO B ATIOXY TOTAJIHHON KPUTHKH «0€3HAIKHO YCTAPEBILETr0» Kilaccuie-
ckoro nubepann3ma. Xaiieka CUUTaIN 3JaKUM «IHHO3aBPOM», OTTOJIOCKOM JaJIeKOTO
npomoro (Tebble, 2010:130). Ho uto emie BaxkHee, caMO cOACpKaHUE €ro MPOEKTa
KOHCTUTYLMOHHOM pedopMBbI JaJIeKO HE BCET/1a BOCIPUHUMANIOCH HCCIIEI0BATENISIMU C
JIOJKHOM TOYHOCTBIO. Peub MIeT Kak O ABHBIX OIIMOKAX’, TAK U O HEBHUMAHUH K Py
BaKHBIX HI0aHCOB. [locreniHas kputuka — Toxe He peakocTb. Kputukys Xaiieka 3a
«yTOIH3M», KOMMEHTATOPbl MHOTJA 3a0BIBAIOT, YTO yUYEHBIH C CaMOro Hadaiga He
MO3UITMOHUPOBAJI CBOM MPOEKT peOopMBI KaK HEKYIO JleTaibHy10 nHCTpyKiuio (Hayek,

! OtpeiBok u3 untepsbio @puapuxa Xaiieka. Cm.: (Hayek, 1983:168).

2 Kak 0TMEYaeTCs B aKTyaTbHOMN JIATEPATYPE, y STOTO IPOEKTA TOPA3/I0 OGOIBIIE KPUTHKOB, YEM CTOPOHHUKOB
(Martin, 2013:110).

3 Hanpumep, B OZJHOM U3 aBTOPUTETHBIX YUEOHBIX IOCOOMI YTBEPIKIAETCS, UTO BAXKHENIIMI MHCTUTYT pedhopMu-
PpOBaHHOM 10 IpoekTy Xaifeka my6anaHoii Biacty, [IpaBurenscTBenHoe CoOpaHue, He CaMOCTOSTENEHO H30Hpa-
eTcsl, a ghopmupyemcs NPyTMM OpraHoM ITyOnM4HOH Bnacth — 3akoHonartenbHbiM CoOpanuem (Nureev,
2021:533). Kak Oy ner nokasaHo jaiee, oJjo0HO€ MHEHHE SIBHO IIPOTHBOPEYHT TOMY, O YeM IHcall Xanek.
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1982¢:107). daxxe He Oymyun peain30BaHHBIM OyKBaJbHO, TPOEKT OCTAETCS METOJIO0-
JIOTHYECKH LIEHHOM TEOPETUYECKON MOJEIBI0, OCHOBAHHON Ha MEXIHCIHUILIINHAPHOM
MOJXOJ€ U CHOCOOHOM CTHMYJIMPOBATH TBOPYECKHH MOMCK HOBBIX MOJUTHYECKUX
¢dbopM 11 0OTBETa HA BBI30BBI COBPEMEHHOCTH.

AHaIOrH4HBIM 00pa3oM, He OBUI 3TOT MPOEKT U MOJHOLEHHBIM BOIUIOLICHUEM
MIOJINTUKO-TIPABOBBIX UACAIOB XaileKa: paccyk1as 0 NpoUeAype roJIOCOBaHUs, OH HE
3a0bl1 cJeNlaTh OTOBOPKY, YTO UMEHHO KpeOui crocoOeH ropaszo Jiydlle BbISIBUTHh
BOJIIO Hapoja, Hexxenu BeIOOps! (Hayek, 1982c¢:32). Eciiu 6b1 He uMnepaTuBhI JeMO-
KpaTU4YeCKOI'0 BEKa, CIENaBIIEro BHIOOPHI HEOTHEMJIEMOW YacThIO MOJUTHYECKOTO
mporecca, TO KTO 3HaeT, Kak Obl BBITIIAEN XaHeKHaHCKUH KOHCTUTYLIMOHHBIN uaeal.
B mo6oMm ciydae TpyTHOCTH TIpH BOCHIPHUATHAN KOHIIETIIIMKA XaleKa PeryIipHO BO3HU-
KalOT, U IPEOAOJIETh UX MOXHO JIMILIb ITyTEM CUCTEMHOIO PACCMOTPEHUS €0 MPOEKTa
KOHCTUTYLHOHHOHU peopMbI B O0Jiee IIMPOKOM TEOPETHYECKOM KOHTEKCTE.

Ha Ham B3rmsiz, Takoe CUCTEMHOE PacCMOTPEHHE MPOEKTa KOHCTHTYLMOHHOM
pedopmbl Xaiieka mpeanonaraeT yueT 0 MEHbIISH Mepe TpeX acleKTOB: TeopeTHye-
CKOI'0, MHCTUTYLIMOHAJIBHOTO U «aHTPOIOJIOTHYECKOro». TeopeTnueckuil aclekT pe-
(OopMBI CBSI3aH C MOHMMAHUEM TJIABHOM LIEIH MPOEKTa peOpMBbIL, a TaKXKe C KOHIEMN-
TyaJIbHBIMH MPEANOCHUIKAMHU €r0 peanu3anyuy. BTopoil, MHCTUTYIMOHAIBHBIN aCIEKT
pedOpMBI, OMHUCHIBAET Ty CTPYKTYPY BBICHIMX OPTaHOB IMyOJMYHOW BIACTH, KOTOpas
JOJDKHA HAWIydIIUM o00pa3oM CHocoOCTBOBaTh JIOCTHMIKEHUIO OOO3HAYEHHBIX B
npoekTe 1enel. 1M HakoHel TpeTHil, «aHTPONOJIOTHYECKHID aCTIEKT KOHCTUTYITUOHHOMN
pedopMbl, iprU3BaH 0OpaTUTh BHUMaHUE Ha 0COOYIO0 BaKHOCTh TOTO «KOTHHTHBHOTO
CTHJISI», KOTOPBIM TPHUCYII Pa3IMYHBIM MPEJACTABUTENSAM IMyONWYHON BIACTH Kak
OTJEJIbHBIM UHAMBHIaM. B35TbIe B €TMHCTBE, 3TU TPU ACIIEKTA MO3BOJISIOT OCMBICIUTD
mpoekT Xalieka Ha BCEX YPOBHSAX COLMAJIbHOM OHTOJIOTMH, HAuyMHas C YpPOBHS
a0CTpaKTHBIX MHCTUTYLMOHANBHBIX CTPYKTYp M 3aKaH4YMBask YPOBHEM KOHKPETHBIX
uHAMBUI0B. C METOA0JIOrMYECKON TOUKU 3PEHUS TO BIIOJIHE COOTBETCTBYET 3a/aye
CHCTEMHOM PEKOHCTPYKIMHU XaleKoBCKoro npoekra. Cienyst H30paHHOMY METOLY, Mbl
CMOKEM HE TOJIBKO MOJIyYUTh JOCTATOYHO IOJIHOE MPe/ICTaBIeHNe 00 HHTEPECYIOLIEM
Hac MPOEKTEe, HO U aJEKBATHO OLEHUTh CTENEHb €ro aKTyaJbHOCTH B COBPEMEHHBIX
ycioBusix. Jlamee MbI mociegoBaTebHO PACCMOTPUM KaXKIbI M3 TPEX Ha3BaHHBIX
BBIIIIE ACMIEKTOB, Ha4YaB ¢ Hanbosee QyHIaMEHTAIBHOTO U3 HUX — TEOPETHUECKOTO.

TeopeTuveckuii acrmeKkT

MoskeT rinaBHasg JpamMa COIMaIbHOW TEOPUU U Pa3hITPHIBACTCS MEXKAY «CTPYK-
TYpOil» U «MHIUBHUAOM)», Mbl €/IBa JIU MONMEM €€ CMBICI, €CIId MPEeABAPUTEIHHO HE
MPOSICHUM HEKOTOpbIE TEOPETHUECKME MOMEHTHL. B cilydyae mpoekTta KOHCTUTYI[MOH-
HOH pedopmbl Xaieka OJHUM 13 BAKHEHTITHX MOMEHTOB TAKOTO POJIa SIBJISETCS 00N
B3IJISAJl YIEHOT0 Ha coBpeMeHHoe cocTostHue [{uunuzauuu. [locneanss, mo ero MHe-
HUIO, CTOJIKHYJIach B XX BEKE C IEJIBIM PSIIOM CEPhE3HBIX YIPO3, KIIOUEBOE 3HAUCHNE
Cpelud KOTOPBIX OTBEJCHO yrpo3e MOCTEINEHHOI0 pa3pylIeHMs 3amagHOu Tpagulluu
KOHCTHTYLMOHHOTO NpapieHus’. CoxpaHeHHe NaHHON TpajHIMM MpeAroaraeT He

4 B roii unu uHol Gopme nanHas npobiemMa 0603HAUYEHA HE TOILKO XaleKoM, HO M MHOTMMH JAPYTHMHU aBTO-
paMu pyHIaMEHTANBHBIX HcciaenoBanui npasa. Cm., Hanpumep: (Berman, 1998:13).
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TOJIBKO €€ YaCTUYHOE IEPEOCMBICIIEHUE C YYETOM COBPEMEHHOI'O OIMbITAa, HO U JOCTa-
TOYHO PaJUKaIbHOE MPeoOpa3oBaHUE CHCTEMbI BHICIINX OPTaHOB BIACTH JIEMOKPATH-
yeckux rocyaapcts. [nan Takoro npeoOpa3oBaHus COCTaBISIET OCHOBHOE COJIEp/KaHUE
MHTEPECYIOIEro Hac MPOeKTa KOHCTUTYUOHHBIX TpaHC(OpMAaIHii, TOITOMY, €CITH MBI
XOTHUM IOHSTbH €0 CyTh, HAM NOTpeOyeTcs MOAPOOHEE U3YUUTh T€ YTPO3bI Il KOHCTHU-
TYLIMOHHOTO TpaBl€HUs, KOTOpbIe, COOCTBEHHO, M 3aCTaBUIM Xaleka 3aayMaThCs
0 HEOOXOAMMOCTH PaJUKaJbHBIX U3MEHEHHH B chepe KOHCTUTYLMOHHOTO MOpSAKa.
B KoHIIe KOHIIOB, KAKUMHU OBl paJMKAILHBIMUA HU KAa3aJIUCh 3TH MPEUI0KEHUS, LETbI0
uX OBIJIO HE CTOJIKO MPOTPECCUBHOE YIyUIIEHHE CYLIECTBYIOIIEH CUCTEMBI, CKOJIBKO
KOHCEPBATUBHOE COXPAHEHUE HEKOrJa BEIMKUX KOHCTUTYLIMOHHBIX HJ€AJIOB, OKa3aB-
LIMXCS NOJ YITPO30il HCUE3HOBEHHUS.

CrouT 71 TOBOPHTH, YTO (PAKTOPHI, HECYIIHE YIPO3y KOHCTUTYIIHOHHOMY HJie-
anry Xaiieka, BecbMa pa3Hoo0Opa3Hbl. K HUIM MOYKHO OTHECTH KaK yTpaTy 0co00# KyJb-
TYpBI IPABOBOTO MBIIUICHHS, HEOOXOIUMOM [IUIsi TIOHUMaHHsI YHACJIeIOBAHHBIX KOH-
CTUTYLUMOHHBIX TPAIULIMHA, TAK U HEKOTOPbIE HETaTUBHBIE U3MEHEHUS B CJIOKUBLICHCS
CUCTEME OpraHoB myOinyHOW Bmactu. OpHAKO TOH KOHKPETHOM MpoOsieMoid,
Ha pelIeHHue KOTOPOH MPOEKT KOHCTUTYIIMOHHOW pedopMbl OpUEHTHPOBAH Haubosee
HEMOCPECTBEHHBIM 00pa30M, sIBJIAETCs Ipo0IeMa COCPEIOTOUCHHS B OJJTHOM U TOM XKe
OpraHe rocyJapCTBEHHOW BJIACTH — MapiaMEHTE — JBYX IUIOXO COBMECTHMBIX JIPYT
C IPYTOM IOJIHOMOUYHNH. TaKOBBIMHU SIBIISIIOTCS NOIHOMOUUE NPOBO32NAUAMb 00Ue0Ds1-
3amenbHble NPasULa CNPasedué020 NO6eOeHUs” W NOTHOMOYUE NPUHUMATND DEUleHUs.
006 UCno1b308aHUU 86EPEHHBIX 20CYOAPCMBY PeCyPCo8 Ol O0CMUICEHUS MeX UNU UHBIX
KOHKpemHblX yenel. XalleK CUUTAET, YTO JI0 TeX MOp, MOoKa 00a 3TUX MOJHOMOYMS
HaXOJATCS B pyKax OJHOM U TOM K€ TPYIIIbI JII0AeH (MHCTUTYTA), HACYILIIHbIE BOIIPOCHI
1eJ1eco00pa3HOro UCIOJIb30BaHUsl PECYPCOB OyAyT HEM30EKHO JTOMHUHHPOBATH HaJ
Bonpocamu crpasennuBoctu (Hayek, 1990c:101). AGcTpakTHble paBuiia CipaBeJin-
BOCTH, OCHOBaHHbIE Ha OOIIMX MPUHIMIAX COOCTBEHHOCTH, KOHTPAKTa U JEIHUKTA,
OyIyT BCe 4Yale MPUHOCUTHCS B KEPTBY KOHKPETHBIM MHTEPECaM OTAEIBHBIX TPYIII,
nepepacnpeiesieHle PecypcoB B M0JIb3Y KOTOPBIX SIBJISAETCS HEIPEMEHHBIM YCIOBUEM
COXpaHEeHHUS BJIACTH B MAaCCOBOM JEMOKpaTHUecKoM obmiecTtBe. Kak uror, KOHCTUTY-
[IMOHHBIN U/Ieall BEpXOBEHCTBA 00111€00513aTeIbHBIX IPABUII CIIPABEVINBOCTH HAJl KOH-
KPETHBIMU LIETSIMU U YAaCTHBIMU MHTEPECAaMU ITOABEPIHETCS CYLIECTBEHHOM Aerpania-
LMY, U B KOHEYHOM CUETE — IOJIHOMY Pa3pyILIECHHUIO.

UrtoObl Mpe10OTBPATUTH KPYIICHNE KOHCTUTYIIHOHHOTO HJIealia, a ClIeI0BaTEeIbHO
1 TOH Bhigarouieiics L{luBuinnzanum, 4To Ha HEM OCHOBaHAa, HEOOXOAMMO KaK Ha Teope-
TUYECKOM, TaK U HAa MHCTUTYLIMOHAJILHOM YPOBHE YETKO pa3fesiuTh HECOBMECTHMbIE

3 TIpMMEPOM TAaKOBBIX MOKHO CYUTAThH TPAIMIIMOHHBIE [OJIOKEHHUS IPAKIAHCKOTO U YTOJIOBHOIO [PaBa, OTpa-
JKAIOIMe HOPMAaJIbHBII X0/l IIOBCEIHEBHBIX COLMAIBHBIX B3aMMOAeicTBHH. Bripaxasich cioBaMu OIHOTO U3
ueiHBIX TpeauecTBeHHUKOB Xaiieka, A.B. J[laiicu, «oOblkHOBeHHBIE 3akoHbI rocyaapcreay (Dicey,
1907:220). I1pu 3TOM 1EmbIi psAA APYTUX OPaBHII, BAXKHBIX AJIs OOLIECTBCHHON KHU3HH, K IPaBUjIaM CIpaBel-
JMBOCTH He oTHOCHTCs. [IpaBuiia moBeeHUs B OOIIECTBEHHBIX MECTaX, HOPSAAOK (PyHKIIMOHUPOBAHUS HHCTH-
TYTOB IMyOJIMYHOH BIACTH, a YaCTHIO AaXKe H MIPOLECCyalIbHOE MPaBo. XaleK Ha3hIBaeT UX «IPABHIAMH Opra-
HU3aLIW», T10J1arasi BO3MOXKHBIM JJOBEPHTh UX Pa3paboTKy MpaBHTENbLCTBY. B aToM miaHe muest Xaiieka 06
oTAeneHnH (PyHKIMM NPOBO3ITAMICHHS IIPABUII CIPABEUIMBOCTH OT (DYHKLIHUH YIPaBICHUS pecypcaMu He
BIIOJIHE COBIIAAaeT C IOITYJSIPHBIMU MPEICTABICHUSIMU O Pa3ZielIeHHN 3aKOHOJATEIbHON U MCIIOIHUTEIbHOM
BJIACTH. DTOT HIOAHC BaXKEH JUIS IIOHUMaHMs 3aJyMKH Xaieka.

352 KOHCTUTYLMOHHOE U MYHUIIUITAJIBHOE ITPABO



Raab R.S. RUDN Journal of Law. 2022. 26 (2), 348—368

IpyT ¢ Apyrom noaHoMouus. [loqHoMoO4He paciopsKaThbes BBEpEHHBIMH TOCYIaPCTBY
pecypcamu JOIHKHO OBITh OT/IEIICHO OT MOJTHOMOYHWH B chepe MpOBO3TIAIICHHUS 001IIe-
o0s3aTenbHBIX MpaBwi crpasemtuBocty (Hayek, 1990a:112). MmenHo Takoe pa3zeiie-
HUE SIBIIICTCS TJIABHOM LIENBIO, OTNPEACISIONIEH KK bl U3 aCTIEKTOB KOHCTUTYIIMOH-
HOU pedOpMBI.

C TOUYKHM 3pEHUsI TEOPETUUECKOI0 acneKkTa peopmbl 3Ta uaest pa3aeacHus mo-
HOMOYHI BBIpAKAETCS B LIEJIOM Psiie HAYYHO-TEOPETUUECKUX U HAyYHO-IIPAKTUYECKUX
MOMEHTOB. UTo KacaeTcs IepBOii, HAyUYHO-TEOPETUUECKON COCTABIIAIOIIEH, TO TAKOBAsI
IpeJcTaBjIeHa paccykIeHHeM XaleKka 0 CyIIHOCTH 00111e00s3aTeNIbHBIX MTPAaBUII CIIpa-
BEJIUBOTO MOBeAeHus. YeM ueTue OyJeT onucaHa CyIIHOCTb 0COOO0ro pojia MpaBui,
orpenenseMbIX XaieKoM KaK «IIpaBujia CIPaBEAIUBOCTI, TEM Jierye OyJeT HHCTHUTY-
[IUOHAIBHO 000COOUTH AEATENBHOCTh 0 MPOBO3IJIAIICHUIO 3TUX MPAaBUJI OT MHOTO
poJa nesITeNbHOCTH ITyOJINYHO-BIACTHBIX aKTOPOB.

B camom mepBoM npuOIMKEHUH CYIIHOCTB MPABUII CIIPABEIMBOCTH OTHUCHIBA-
eTcs uepe3 psaa GopMabHBIX TPU3HAKOB, MTO3BOJISAIOMINX OTINYUTH MTPABUJIa CIIPABE-
JUBOCTHU (WK, KaKk XaleK elle UX Ha3bIBal, 70mos) OT JI0ObIX IPYrHX MPaBUII U pac-
nopsukenuit®. K TakuM npusHakaMm oTHOCATCS aGCTPAaKTHBIN XapakTep IpaBMIl CIIpa-
BEUIMBOCTH, 0011€0053aTeIbHOCTh, YHUBEPCAIbHAS MPUMEHUMOCTD, IOpPHINYECKas
OIIPEIENEHHOCTb, JIOJIrOCPOYHbI Xapaktep U T. . He Bce mpasmia, obiagaromme
JAHHBIMU aTpUOyTaMHU, aBTOMATHYECKH SIBIISIIOTCS MPaBUJIAMH CIIPaBEIJIUBOCTH.
3adukcupoBaHHBIE B aKTe MapjaMeHTa HOPMBI BIIOJIHE MOTYT 00J1a1aTh OMMCAHHBIMU
BBIIIIC TIPU3HAKAMM, OJTHAKO ITPH 3TOM HE OBbITh BBIPAXKEHUEM IPHUHLUIIOB CIIPABEIIU-
BocTu. Hammpumep, npaBuiia cipaBeinBoi cyaeOHo# npoueaypbl. HecmoTpst Ha cBoe
Ha3BaHKE, OHU HE OBUIM OTHECEHBI XaleKOM K YHCITy «IIPaBUJI CIIPABEJIMBOTO TOBE-
nenus» (Hayek, 1982b:125). B atom cmbicine uaest Xaiieka 00 OTIEICHUN TPaBHI
CHPaBEUIMBOCTU OT MHOM OpraHU3allMOHHOMN JesATeIbHOCTU TOCY1apCTBA HE CBOAUTCS
K UJee pa3/ielieHnus 3aKOHOAATeIbHON U UCTIOJHUTEIbHOU BiacTH. Hegoornenka 3toro
MOMEHTa YpeBaTa PUCKOM H3JIMIIHE YMPOIIEHHOW HMHTEPIPETAMH XaHEKOBCKOTO
MPOEKTa, BBUY Yero MBI 00OpaliaeM Ha Hero ocoboe BHUMaHue. M myCTh 3TH TOHKOCTH
TpeOYIOT OTIENBHOTO MCCIEIOBAHUS, A Iefell TeKyIIero U3J0KeHUs J10CTaTOYHO
MIOKa OTMETHTB, YTO C TOUKHU 3peHHsI XaiieKka paBuiia CIIpaBeNINBOCTH MTPEICTABIISIOT
co6oii abcTpakTHbIE MonoskeHus yacTHoro® npasa (Hayek, 1967:169), cinyxaruero cra-
OUJIBHOI OCHOBOI /ISl B3aUMOJICHCTBUS HE3aBUCUMBIX HHIMBHJIOB ITyTeM KaK MOKHO
0oJiee YETKOTO OINpEeIesICHHsI TPAaHHIl UX CBOOOTHOM e TEIbHOCTH.

XapakTepHO, YTO WMEHHO YHHBEpCAJIbHbIE HOPMBI YAaCTHOTO TMpaBa Xaiek
cuuTan 6a3ucoM Bcel MpaBoOBOW cUCTeMbl. HOPMBI KOHCTUTYIIHOHHOTO TIpaBa, peria-
MEHTHPYIOIIETO BOIIPOCH! YCTPOWUCTBA BBICIINX OPraHOB rOCY1apCTBEHHOM BIACTH, OH
paccMaTpuBaIl JIMIIb KaK OPraHU3alMOHHOE JOTMOJHEHHE, MPU3BAaHHOE O0ECICUYHUTh
YUyl peanu3aliio 4acTHO-mpaBoBeix HopM (Hayek, 1982a:134). Ilpumepom

6 Xaiiek, KOHEYHO K€, He MTUTAJ WLIIO3HIA 110 MOBOJYy TOTO, YTO 3TO MOHATUHHOE pa3IMUEHUE BCErJa MOKHO
MIPOBECTH a0COIIOTHO SICHBIM M OJJTHO3HAYHBIM 00pa3oM.

7 Heroxoe 06001menne 5THX (GOpMaIbHBIX IPU3HAKOB TIPaBa B KOHLeNIMU Xaieka ocymectsun Jk. Tona-
cBop3u (Goldsworthy, 1986:49—50).

8 Tepmun «4acTHOE npaBo» XaleK MOHMMAJ IIMPOKO, OTHOCS K YACTHOMY IIPaBy, IOMHMO TPaKIaHCKOIO,
B TOM YMCJI€ U YTOJIOBHOE IIPaBo.
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TAKOTO «OTOJTHEHUS» OKa3bIBAETCSI U KOHCTUTYLIMOHHAs pedopma Xaiieka, Halpas-
JICHHAs Ha «BBI3BOJIGHHE» YAaCTHOTO IpaBa M3 TOW ITyYMHBI AIMHHUCTPATHBHBIX
pacropsiKeHui, B KOTOPOW OHO YTOHYJIO, KaK TOJIBKO ITONAJIO MO/ BIMSHNE YIPABICH-
4eCKOH O/IepKMMOCTH HMHTEPBEHIIMOHHCTCKHX MapiaMeHToB’. UToObl cienarh 9To,
HE00XO0IMMO JIJIs1 Hadyajla 0)KUBUTh SICHOE CO3HAHUE YHUKAJIbHOI'O [IMBUIM3ALIMOHHOTO
cTaTyca 4aCTHOT'O IpaBa KaK CUCTEMbl a0CTPaKTHBIX MPaBHJI CIIPABEVINBOCTH, (QyH/a-
MEHTAJILHO OTJIMYHBIX OT MPOUYUX MpHKa3oB rocyaapctsa (Hayek, 1982¢:107). ITomo06-
HOE «O’KUBJICHHE», BBIPAKEHHOE B pa3paboTke 0ojiee TOYHOTO MOHITHS IPaBUI CIIpa-
BE/UIMBOCTH, COCTABJIICT MEPBBIA HAYyYHO-TEOPETHYECKHH TMOACTYN K Oymymeit
KOHCTUTYLIMOHHOU pedopMe.

CrnenoM 3a 3TUM HayYHO-TEOPETUYECKUM ATANOM UJAET 3Tal HaAyYHO-TPaKTH4e-
CKUH, CBA3aHHBIN C MPUBHECEHUEM COOTBETCTBYIOIIUX TEOPETHUYECKUX MOJIOKEHUH B
IOPUIMYECKYIO peanbHOCTh. Ha manHoM stame Xaiiek mpeanaraeT LEbId psj Mep.
KiroueBoii cpeu HUX SBISETCS IOPUANUECKOE 3aKpEIICHUEe HAyYHOTO ONpeaeeHUs
MpaBWJI CIPaBEIIMBOCTH B CaMOH MepBOil («0a30BOii») cTaThe THUIOTETHYECKON KOH-
cruryiuu (Hayek, 1982c¢: 109). CornacHo 3Tol cTaThe, MPaBUIAMH CIIPABEIITMBOTO
MOBEJICHUsI OYyAyT MPHU3HABATHCS 00IICO0s3aTEIbHBIE U YHUBEPCAIBHO MTPUMEHHMEBIE
a0CTpakTHBIE NPaBUJIa Pa3TPAaHUYCHUS MPUBATHBIX c(ep IpakJaH, NPU3BaHHBIE KaK
MOXKHO OoJyiee ONpEeJeNeHHBIM W CTa0MJIBHBIM 00pa3soM OYEepPTHTh 3aIIUIICHHYIO
001acTh X CBOOOJHBIX IeHCTBUHN. Tarke TOMKHO OBITh yKa3aHO, YTO «B HOPMaJIbHbIE
BpEMEHa, U 32 UCKIIIOUYCHHEM HEKOTOPBIX YETKO OIPE/IENIEHHBIX IKCTPEHHBIX CUTYya-
U1, YeTOBEK MOXKET OBITh OIPaHUYEH B BO3MOXKHOCTH JI€TaTh TO, YTO OH XOUYET, UJIH
NPUHYXKAEH K COBEPIICHUIO OIpENEeNIeHHBIX JEHCTBUH, TOJIBKO B COOTBETCTBHUH
¢ o0mienpu3HaHHBIMU TIpaBWJIaMU cripaBeuBoro nmoeaeHus» (Hayek, 1982¢:109).
[To muenuto Xaiieka, Takoe (hopMaabHOE 3aKPEIJICHHE HAYYHOTO ONPEIeTICHHsI CIIpa-
BE/UTMBOCTH B TIEPBON CTAaThe KOHCTUTYIIMH MOXKET CTaTh (yHIaMEHTOM JUIS TIOJTUTH-
YECKOU CHUCTEMBI, B KOTOPOH (DYHKIIMH MPOBO3TIIALICHHS MPABUII CIIPABEATIMBOCTU U
(GYHKIIMH pacTiopsHKEHUS pecypcaMu OCPEICTBOM KOHKPETHBIX MMPUKA30B HUKOT/1a He
OyIyT CMEIaHbl PYT C APYTrOM WJIH K€ OTIAHbI B OJJHU U TE K€ PYKH.

Uro xe KacaeTcs ApyTUX CTaTeld KOHCTUTYLUH, TO XaleK He TaeT UX UCUEPIIbI-
Barolero onucanusi. OH CYUTAET, YTO KOHKPETHOE COJAEpKAHUE KOHCTUTYLHOHHOTO
TEKCTa ONPEIENIeTCs KOHKPETHBIMU COLMAIBbHBIMH CHUTYaIHsIMH, MOPOXKIAOIIUMU
HE0OXO0MMOCTh BepOaJIbHO MPOroBapuBaTh U (OPMaANIbHO 3aKPEIUISATh T€ WM HHbBIE
rpanulsl yenoBeueckoro noseaenus (Hayek, 1982¢:108). lo Tex mop, moka BepXOBEH-
CTBO IpaBa 0JIaroIMOJIy4HO IMOAJIEPKUBAETCS HEMUCAHBIMU TPATUIMSIMH WIH WHOTO
poJa sreMeHTaMu 00BIYHOTO 00pa3a MoBeICHHs, B TMCHbMEHHOM 3aKPETJICHUH TPaBHII
HET 0c0o00ii HyX1bl. Bripouem, ecTb 1 Takue mpaBuia, GopMaIbHO 3aKpeIuIeHHe KOTO-
PBIX B TEKCTE KOHCTHTYIMH TPEICTaBIsCeTCS XalieKy B BBICIICH CTENeHH HE0O0XOau-
MBIM. B KkauecTBe mpumepa mpaBMIl TAKOTO pOJa MOKHO B3STh KOHCTHUTYIIHOHHO 3a-
KpEIUICHHbIE TapaHTHH OECTIPETATCTBEHHOT0 000pOTa YacTHBIX JeHer. Kak ormedaer
YUYEHBIH, «JTI00bIC TapaHTUU MPOTHUB JABJICHHUS U JPYTUX 3J10YyNOTpeOIeHuil mpaBu-
TEIHCTBEHHOH BIACTHIO. .. OyIyT HEOPPEKTUBHBIMH /IO TEX TOP, TTOKA HE OyIeT ycTpa-
HEH KOHTPOJIb IPAaBUTEIHCTBA HaJI IPON3BOIcTBOM JeHer» (Hayek, 1982¢:148), BBumy
4ero BCsAKas IOJJIMHHAS KOHCTUTYIHS JOJDKHA COJEpXKaTh HOPMY O 3ampeTe

° TTorsomeHKe 4YaCTHOTO NpaBa IyOIMYHBIM IPaBOM U3psaHo Gecrnokomso Xaiieka (Hayek, 1967:168—169).
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NPaBUTEILCTBEHHOTO BMEIIATEILCTBA B YACTHOE JICHEXKHOe oOparienue. B popmynu-
poBke Xaiieka JaHHas HOpMa yCTaHABJIMBAET, UTO «MapIaMEeHT He JI0JDKeH IPUHIMATh
3aKOHOB, OTPAaHMYMBAIOIIMX IIPaBO HMHIMBHIA cOeperatb, COBEpPILIATh MOKYIKH,
CCY’KaTh, 3aKJIF0YaTh JIOTOBOPHI, BECTH PACUETHI U COJIEPKATh CUETa C UCIIOJIb30BaHHEM
0001 Pa3sHOBUIHOCTH JICHET, KaKyr0 OH TOJbKO noxkenaer» (Hayek, 1982c:148).

IToMrMO KOHKpPETHBIX CTaTell, coaepKaliX ONpeeeHUe MpaBul ClpaBeIn-
BOCTHU U 3aIpeT Ha rOCyJJapCTBEHHOE BMEIIATEILCTBO B c(hepy CBOOOIHOM KOHKYpEeH-
LMY BAJIIOT, €CTh U PAJ IPYTHX MMOJOKEHUN, KOHCTUTYLIMOHHOE 3aKPETJICHHE KOTOPBIX
Xaliek MpsIMO TpeaycMaTpuBaeT. DTH IMOJOKEHHS KacaloTcs HEKOTOPBIX JeTalieit
Bpo/Jie (PUKCUPOBAHHOIO pa3Mepa KaJIOBaHUS YWICHOB TE€X WM MHBIX OPraHOB MpecTa-
BUTEJIBHOM U cyaeOHOM BacTu'’, ¥ MOKa 4TO He MPeACTABIAIOT I HAC CYLIECTBEH-
HOoro uHtepeca. OuyeBUAHO, YTO MOMHUMO 3THUX MPSIMO OTOBOPEHHBIX 3JIEMEHTOB
KOHCTUTYLMOHHOTO TEKCTa B HEM OYAyT MPHUCYTCTBOBATb CTATbU, OMPEACIISIONINE
nopsoK popMupoBaHus U PyHKIIMOHUPOBAHHUS BHICIIUX OPTaHOB Ty OIMYHOH BI1aCTH,
peub 0 KOTOPBIX MOUIET BO BPEMsI pACCMOTPEHHS MHCTUTYIIHOHAJILHOTO YPOBHSI Xaiie-
KOBCKOI KOHCTHTYLHOHHO# pedopmbl''. B ocTanbHOM e, Kak Mbl OTMETHIIM BBIIIE,
COZIep KaHUs TUTIOTETUYECKOTO KOHCTUTYLIMOHHOTO TeKCTa XaleK B MOAPOOHOCTSX HE
oroBapuBaeT. [1o OombIneii yacTu 3TO CBA3aHO C TEM, YTO KOHCTUTYLIUS MPEICTABIISET
co0O# «IpaBujIa OpraHU3aluK» U HE 00s3aHa COAEP)KaTh MPABHII CHPABEIIUBOCTH,
onpexenstomux chepy cBobomHoOU nestensHocTH mHAMBUAA (Hayek, 1982c:122).
3amada onpeaeneHNs MPaBUIl CIIPaBeUTMBOCTH, COCTABIISIIOIINX TPAKIAHCKOE U yTO-
JIOBHOE MaTepHaiIbHOE MPaBO, BO3JIAraeTCs MPEUMYIIECTBEHHO Ha Cyiel, NeHCTBYIO-
IIUX B CTHIIE common law.

HeynuBurenbHO, 4TO ¥ BOMPOC O MEPEUUCICHUH B KOHCTUTYIIMU TE€X WU UHBIX
IpaB ¥ cBOOO]I UeJIOBEKa TaKkXkKe He KakeTcs XaieKy BOIIPOCOM MepBOCTENIEHHOMN BaX-
HocTH. bosee Toro, yueHslif OTHOCUTCS K MOJOOHOMY IMEPEUYHMCICHUIO C U3BECTHOM
0CTOpOkHOCTHI0'2. OH HE TONBKO JOBOJNBLHO CAEP/KAHHO OT3HIBAETCSA O MpaBo-Tiepe-
yucistoiei BeeoOreit neknapanuu mnpas yenoBeka 1948 roga, xapakTepusys ee Kak
HAITMCAHHBIN Ha S3bIKE «OPTaHM3AIMOHHOTO KaproHa» MPOAYKT HHTEJUIEKTYyaIbHOMN
KyJbTYPbl «COLMATIBHBIX (PUI0cOPOB ... AaEKUX OT UIAEH CBOOOIHOrO OOIIECTBa»
(Hayek, 1982b:105), HoO ¥ B 1enoM yka3blBaeT Ha pPa3MYHbIE PUCKU, KOTOPHIMH
COIPOBOXK/IAETCS CTPACTh K MEPEUYUCICHUIO NIPaB pa3iuyHOro cpoictBa. O00co0Iss
OJIHU TIpaBa, Mbl, Ja)K€ CaMH TOTO HE jKejasi, HUBEJIHPYEM CTaTyC JIPYTIHX, [0A4ac
oonee Baxubix mpaB (Hayek, 1982c:110). B ycnoBusix HOBOW TEXHOJIOTHYECKOM
PEaTbHOCTH ATOT TE€3UC CTAHOBUTCSI OCOOCHHO aKTyalbHBIM. 1 XOTS monHoro otpuia-
HUS TAKOTO CHOCO0a IOPUINYECKOTO 3aKpEeIUICHHs IPABOBOTO CTATyCa JIMYHOCTH MBI
HE HaXOJUM, TPYJHO CKa3aTh, HACKOJIBKO IMOJIHO T€ WM MHBIEC TpaBa 4eJ0BeKa ObLIH
OBbI OTpa’XEHBI B TEKCTE THIIOTETUYECKON KOHCTUTYIIUN Xaleka.

TakoBbI HEKOTOPBIE HAYYHBIC U FOPHINKO-TEXHUYECKUE TMPEATNIOCHUIKH MTPOSKTa
KOHCTUTYIITMOHHOW pedopMbl Xaiieka, 00pa3yIolue ee «TCOPETHYECKUi» ypOBEHb.

10 Cm., nanpumep: (Hayek, 1982¢:114).

' Hanpumep HOpMa, COIJIACHO KOTOPOU «IIPHM3HAHHBIE IIPABMJIA CHOPABEIIMBOTO IOBEACHHUS. .. MOTYT OBITh
CO3HATEJIFHO U3MEHEHBI TOJBKO. .. 3akoHoxaTensHeIM Cobpanuem» (Hayek, 1982¢:109).

12 (A nest 0cOGEHHOTO rapaHTHPOBAHKS HEKOTOPBIX (Y HIAMEHTATIBHBIX [IPAB . .. ABJIAETCSL, OJIHAKO, BCET'O JIHILb
NpUMEHEHHEM OO0ILero NPUHIHUIA Inbepanu3Ma K OTASNIBHBIM IIpaBaM ... ¥, Oylyuy CBEJCHHOH K OTAEIbHBIM
IpaBam, 3Ta KJiesl OKa3bIBACTCsI HE CTOJIb JAICKOUAYIIEH, Kak ncxoansiid mpuHimm (Hayek, 1990b:137—138).
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I'maBHasgs poyp 37€Ch NPHHAUICKHUT 0A30BOH CTAaThe KOHCTUTYLHH, OPUAMYECKH
3aKpEeTUIAIONIeH YeTKOE TOHATHE 0011e00s3aTeIbHBIX PABUII CIIPaBEIIIMBOTO MTOBEIe-
Hus. Kak Tonpko 3T0 ompeneneHue OyJaeT 3aKperIeHO M MPAKTHYECKH BOCIIPHHSATO
IOPUJIMYECKUM MBIIUICHHEM, MOXKHO OyJeT MeperTH OT TEOpeTHYECKOro YpPOBHS
peopMbI K clenyroleMy €€ YpOBHIO — HMHCTHTYyLHMOHaIbHOMY. Ha 3TOM ypoBHE
HAay4yHOE I[OHUMAaHHE CYIIHOCTH IIPaBUJ CIPABEUIMBOCTH HCIOIb3YeTCA Ul Kak
MO’KHO 00Jiee YeTKOTr0 MHCTUTYILMOHAIBHOIO pa3fiefIeHus MEXAy TeMH, KTO 3aHHMa-
eTcs MPOBO3IVIAIIEHUEM aOCTPAaKTHBIX MPAaBUII CIPABEAIMBOCTH, U TEMHU, KTO OIMpa-
eTcs Ha KOHKPETHbIE PACIIOPSKEHUS! KaK HHCTPYMEHT yIpaBJIeHHUs] BBEPEHHBIMU IOCY-
JapCTBY pecypcaMu.

NHCTUTYIHOHAJILHBINA ACHIEKT

UToOB! OHATH, KakuM 00pa3oM XalieK IJIaHUpPyeT WHCTUTYIIMOHAIBHO pasJie-
JIUTH JIBa HECOBMECTUMBIX THIIA ITOTHOMOYHH, OyIeT HE JIUITHUM KPAaTKO PACCMOTPETh
HCTOPHUIO UX HE0OOCHOBaHHOTO ciusiHus. [l Xalieka Hanbosee BaKHBIM IPUMEPOM
NOJJOOHOTO CIMSIHUS SIBJISETCSl UCTOPHS BBICHIMX IPEJICTABUTENbHBIX OpraHoB Beinu-
koOpuranuu. [lo 3ameuanuto yueHoro, emie B koHue X VIII B. cmenienue 1Byx npuH-
LUIHATIBHO pa3HbIX (QyHKIMHA HEe OBIJIO XapaKTEpHO IS BETMKOOPUTAHCKUX UHCTHUTY-
ToB. [Tanara OOLIMH UMea IpaBo pacropsKaThCs Ka3HOM, HO He IpaBHJIaMH CIIpaBe /-
muBocTH'?. OKOHYATENLHOE PENIEHHE BOIIPOCA O TOM, UTO CIIEAYeT CYMTaTh 00I1e00s-
3aTeJIbHBIMU MPAaBHJIAMHU CIPABEIMBOCTH, Haxoausaoch B BeaeHuu [lanarer Jlopros
KaK CBO€0OPa3HOro BEpXOBHOIO cyaa. IMeHHo Takoe nosiokeHue aen Xailek HaxoIuT
HanboJiee MPeANOYTHTENBHBIM' Y, BOT TOIBKO MPOCYIECTBOBAIO OHO CPABHUTEILHO
HEOIr0 U B KOHIIE KOHIIOB IEPEILIO K COBEPLICHHO MHOMY IIOJIOXKEHHUIO IEI, IIPU
KOTOPOM JIEMOKpaTHYeCKH N30paHHBIN OpraH MOJy4Yu He TOJIBKO KOHTPOJIb HaJl Tpa-
BUTEIILCTBOM Yepe3 MOCPEICTBO CBOMX OIOKETHBIX IMOJHOMOYHI, HO U OCBSIIICHHOE
UJE0JI0rHe «HEOrPAaHUYEHHOTI'O HAPOJHOTO CYBEPEHUTETAy NIPABO YCTAaHABIMBATD JJIS
OOBIYHBIX TPaKIaH 001Ie00s3aTeNbHbIC TPaBUIa CIPaBeATUBOr0 noseaenus. 11o106-
Hasl CUTyalus XapakTepHa He TOJbKO /it BenukoOpurtanuu, Ho u uist CIIIA, koTopsle,
eclii BepUTh XaiieKy, Helb3s Ha3BaThb OOPA3LOBBIM MNPUMEPOM IOJIUTHUYECKOTO
MOpsIZIKA TI0 TOW K€ CaMOM NMPHYMHE: TEKYIIUMH 3a/ladyaMH [IPaBUTEIbCTBA U JIOJITO-
CPOYHBIMH MPAaBUJIAMHU CIIPABEIIMBOCTH 3aHUMAIOTCS OJJHH U TE K€ JIFOJIH.

B cBete aTux paccyxaeHnii Xaleka OTHOCHUTEILHO CYAbObI BBICITUX OPTaHOB
myOINYHOM BIIACTH AHTJIO-CAKCOHCKUX T'OCYJApCTB CTAHOBUTCS MOHSTHBIM U CMBICIT
€ro IUIaHa 110 MHCTUTYIIMOHAILHOMY 000COOIEHHUIO IBYX INIOXO COBMECTHMBIX JIPYT C
JIpyroMm nojHoMouui. B camom o0mieM Bujie 3TOT IUIaH 3aKJII0YAeTCs B TOM, YTOObI
JIMIIUTH JIEMOKpPATUYECKH M30MpaeMblii MaplaMeHT €ro «COBMEIEHHBIX» IIOJTHOMO-
YU U BEpHYTh OpTaHbl IyOJIMYHON BJIACTU K TAKOMY COCTOSIHHIO, IIPH KOTOPOM 3aja4a
IIPOBO3JIALIEHHS [IPABWII CIPABEUIMBOCTH M 3aJ1a4M YIPABICHUS PECYypCaMH B KOH-
KPETHBIX CHUTyallUsiX BHOBb OYAyT MCIOJHATHCA IBYMS DPAa3JIMYHBIMU OpraHaMH
(Hayek, 1982c: 105-106). TakoBbiMH B Teopun Xaiieka SBISIIOTCS 3akoHoOamenvbHoe

13 He Tonbko IManata O6LIKUH, HO ¥ BOOOLIE, BCE IIOA00HBIE NPEACTABUTEIILHBIE OPTaHbl, KAk oTMedaeT Xaiiek,
M3HAYAIBHO BO3HMKIIN JUIs Hy> 1 ynpasieHus (Hayek, 1990c:101).

14 XoTs 1 0OTMEHaeT, 9To NanbHelIIee pa3sBUTHE OPUTAHCKUH CHCTEMBI B TOA0OHOM KJII0UYe OBLIO HEBO3MOMKHO
n3-3a y3KokaccoBoro cocrasa [lanatst Jlopnos (Hayek, 1990a:115).
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Cobpanue (Nomothetae') u IIpasumenvcmeennoe Cobpanue. Pa3nenus cooTBETCTBY-
forre GYHKINU MEXTy JaHHBIMH MIPECTaBUTEIbHBIMU OpraHaMu, Xalek IIaHupyeT
Ha MHCTUTYLHOHAJIILHOM YPOBHE PEIIUTh NMPo0sieMy HEe0OOOCHOBAHHON KOHIIEHTPAIIUH
BJIACTH B pPyKax JIEMOKPATUYECKOTo IapllaMeHTa-NpPaBUTENbCTBA U XOTh KAaK-TO
3aMEeIJINTh HEMUHYEMYIO JErpaJalliio Hjeaja BEpPXOBEHCTBAa IpaBa B 3amaJHbIX
obmecrpax'®.

Kak TakoBoe, paznenenue ¢pynkuuit Mmexny I[IpaButensctBenHsiM CoOpanuem u
3akoHoarenbHbIM CoOpaHueM BBITTISIUT cienyonmmM oopasom. K Benenuto 3akoHo-
natensHoro CoOpaHus OTHOCATCS npogos2iauieHue i Moougpuxayus'’ BrIpabOTaHHBIX
oOblgaeM H CyJneOHON TPAaKTHKOW OOMIC00sI3aTEIbHBIX TMPABWI CHPaBETUBOCTH
(TpaXkIaHCKOE U yTOJIOBHOE MPABO), PEryJINPYIOMINX B3aUMOOTHOIIICHHS YaCTHBIX JIUII,
a TaKkXKe KOHTPOJIb 32 esTenbHOCThio [IpaBurenscTBernoro Cobpanus. Ecnu nocnen-
Hee OyZeT W3/1aBaTh HOPMATHBHBIE akThl (B cdepe (hMHAHCOB, 3APaBOOXPAHEHUS,
COLMAJILHOTO 00€CIIeYEeHHUs U IIPOH. ), BCTYNAIOLIKE B IPOTUBOPEUUE C 001E00sI3aTENb-
HBIMU TIPUHIMIIAMH CIIPABEUIMBOCTH, TO TAaKHE IMpaBHJa HE IMONy4YaT CAHKIUH
3akonoparensaoro Cobpanus (Hayek, 1982¢:115)'®. Ocobenno 310 kacaercs Hanoro-
BOI0 U IpoleccyanbHoro mpasa. OOmuye NPUHLIKIBI HAJIOTOOOI0XKEHUS OIpesens-
10Tcs 3akoHoaaTeabHbIM CoOpaHueM, B TO BpeMsi Kak peleHHe 0 KOHKPETHOM 00beMe
HAJIOTOBBIX COOpPOB M MYTAX HX PACXOJOBaHMS BBIPAOATHIBACTCS INPABUTEIHCTBOM
(Hayek, 1990c:103). IIpormeccyanpbHOe MpaBO MOXKET YaCTUYHO pa3padaThIBaTHCS
[TpaButenscTBeHHBIM COOpaHHEM, HO IMOJUIEKHT OCOOOMY KOHTPOJIO CO CTOPOHBI
3akononarenbHoro Cobpanwusi. B atom miane 3akononarenbHoMy CoOpaHHIO TPHHA/T-
Je)KaT KaKk 3aKOHOTBOPYECKHE, TaK M KOHTPOJIbHO-HA/I30PHBIC TOJIHOMOYHUS B TEX
cdepax myOaMYHOrO MpaBa, KOTOPbIE CaMH IO ce0e He OTHOCATCA K «IOATHMHHOMY
3aKOHOJIATEIbCTBY» B CMBICIIEC IIPABUII CIIPABEIMBOCTH, HO, TEM HE MEHEE, JOJKHBI
YUUTHIBATh MPHHLUIBI cripaBeaauBocTH. [IpaBurensctBenHoe CoOpaHKE, B CBOIO
ouepesib, MOKET HE MPOCTO MOOUpuyuposams yxe CyIleCTBYIOUIYIO MPAKTUKY, HO
MIOJIHOLICHHO €030a6amb yKa3aHus 110 HauboJsiee ONTUMAIbHOMY YIIPABICHUIO BBEPEH-
HBIMHU €My peCypcaMu JJIsl PELICHNS Te€X MJIM MHBIX OOIIECTBEHHO 3HAYUMBIX IPOOIIEM.
[Ipennonaraercs, yro 3akoHonatenpbHoe CoOpaHHE HE CMOXET BMEIIAThCS B 3Ty
aJIMUHHCTPATUBHO-YIIPABICHYECKYIO 00JaCTh YK€ B CHIIy OJHOTO XapaKTepa CBOMX
00111e00513aTENBHBIX MMOCTAHOBJICHUN. TpyIHO YNpaBisiTh KOHKPETHBIMH pecypcamu
NPY TIOMOIIM YHHBEPCATEHO MPUMEHUMBIX a0CTpakTHBIX mpaBuil. Eciu 3akononaresns-
Hoe CoOpaHue Bce e KakuM-TO 00pa3oM BMeIIaeTcsi B cdepy NpaBHTEILCTBEHHOM

15 310 rpeueckuii TepMuUH, KOTOPhIi XaleK HHOrIa HCIIOJIB3YET 1l 0003HAYEHHUS CBOETO 3aKOHOAATEIbHOIO
Cobpanus. BBuy TOro, 4to HMEHHO JaHHOE COOpaHME SIBJISETCS KIIOYEBBIM 3JIEMEHTOM pehOpMUPOBAHHON
CTPYKTYpBI BJIACTH, MbI BEIHECIIH TePMUH Nomothetae B 3ariaBue CTaThH.

16 TTxon I'peil nake Ha3bIBAET 3aayMaHHYI0 XaiilekoM BEpXHIOW nanaTy — Nomothetae — «HaIUM JTy4HIAM
6acTHOHOM B 6OpbOE C TOCTENCHHBIM pa3pyllieHHeM ueana cBoooas» (Grey, 1998:123).

17 AKLEHT Ha «IIPOBO3TIIALIEHUN» U «MOAM(HUKAIMKy clenaH He cnydaiino. CornacHo KoHuenuun Xaiieka,
3akoHonarensHoe CoOpaHUe JUIb B UCKIIOUMTEIBHbIX CIIy4asX BBOJUT HACTOJIBKO HOBBIC IIPABHIIA IIOBEIC-
HHSI, 4TO UX YCTAQHOBJICHHE MOXKHO CUUTATh HE IPOCTO 00Jee TOYHBIM IMPUMEHEHHEM YK€ CYILIECTBYIOLIETO
00bI4asi, HO CBOCTO POJIa «CO3aHUEM» HOBON HOPMBI.

18 B a0l yacTu npoekT Xaiieka 4eM-TO CXO0K € PECIYOIMKAHCKAM BHACHUEM HA/UIEKAIIEH KOHCTUTY LIHH, IPH
KOTOPO# HEKOE paclopsDKEHHE CTAHOBUTCS 00sI3aTENbHBIM TOJIBKO TOT/d, KOT/Ia MOJIy4aeT 0400peHHe KaK OT
coOpaHusT «HOOWJIMTETa», TaK M OT COOpaHMs, KOHTPOJIHPYEMOI0 «OOBIYHBIMH JIIOABMIY» (common people)
(Skinner, 1990:306).
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nesitenbHOCTH, TO [IpaBurenscTBeHHOE COoOpaHue CMOXKET OCIOPHUTH AeHCcTBUS 3aKo-
HojatenbHOro CoOpaHus B CIIENMAIBHO YUPEKIECHHOHN IS TAKUX CIy4aeB CyneOHOM
unctanmuu (Hayek, 1982¢:107). AHaIOru4HBIM 00pa3oM, OpJMHAPHBIC CYbI TAKKE
MOTYT MPOBEPATh NPUMEHSIEMbIE K YAaCTHBIM JIUIAM MOCTAHOBJICHUSI 3aKOHOIATEIb-
Horo CoOpaHus ¢ TOYKU 3PEHHS TOTO, HACKOJIBKO OHM COOTBETCTBYIOT KOHCTUTYLIU-
OHHO YCTaHOBJIEHHOH (hopMe 00111e00513aTeabHBIX a0CTPAKTHBIX PABUJI CIIPABETUBO-
ctu (Hayek, 1982¢:109). Hu rpaxxaane, HU NMpaBUTEIbLCTBO HE SBISIOTCS 0O€33aInT-
HBIMH TI€pe]l JIMIIOM KOHCTUTYIIMOHHO OTpaHMYeHHOr0 3akoHoaareabHoro Cobpanus,
XOT$, B KOHEYHOM CUeTe, IMEHHO €My OTBEJCHO LIEHTPAJIbHOE MECTO B MPOEKTE KOH-
CTUTYITHOHHOU pedOPMBI.

Taxoe NpOTUBOIIOCTABIICHNE UCIIOJHUTEILHON BIAaCTH B uile [IpaBuTensCcTBEH-
Horo CoOpaHusl M 3aKOHOJATEIBHON BIIACTH B JIMIE 3akoHomatensHoro CoOpaHus,
KOTOpOE OOBIYHO BO3HUKAET MPHU COMOCTABICHUH IapilaMeHTa U MPaBUTEIbCTBA, HE
JOJDKHO OTBIIEYb HAC OT TOTO (paKTa, 4To 00a ITUX OpraHa SBISIOTCS MPEICTABUTENb-
HbIMH, (hopMHUpYIOTCA yepe3 mexaHu3M BbiOopoB (Hayek, 1982c:112). Ilpumenu-
TEIBbHO K Kak oMy u3 CoOpaHuil JaHHBIN MeXaHU3M 00J1a1aeT PsI0M 0OCOOCHHOCTEH,
MO3BOJIAIOIUX MIPEIOTBPATUTH MOMNalaHue 3aKOHOJATEIbHOW U UCIIOJIHUTENIbHOM Blla-
ctu B onHu U Te ke pyku (Hayek, 1982c:112). Uro kacaercsa IIpaBuTenbsCTBEHHOTO
Cobpanusi, TO 1eMOKPATUYECKUI MEXaHN3M €T0 ((OPMUPOBAHUS MAJIO YEM OTJINYACTCS
OT CTaHAAPTHOW W30MpATEIHbHOW MPOIEAYPHl JFOOOTO COBPEMEHHOTO MapiiaMeHTa
(Hayek, 1982c:119). [To mEeHuto Xaiieka, 1eITeIbHOCTh COBPEMEHHBIX MTapJIaMEHTOB
HACTOJIPKO TECHO TEPEIIETeHa C MPaBUTEIBCTBEHHBIMH 33/1a4aMu TIO I1eJiecoodpas-
HOMY YIIPaBJICHHIO PECYpCaMH, YTO B CYIIHOCTH 3TH MapiaMEHTHl MPEICTABISIOT
co00# He MOUIMHHO 3aKOHOJIATENbHYIO (IIPaBUIa CIIPABEIMBOCTH), & UCTIOIHUTEIb-
HYI0 BJacTh. JJisl BBIMOJHEHUS MPaBUTEILCTBEHHBIX 3aJlad OHM MPUTOJHBI U B TOH
¢dbopMme, B KOTOPOH CyIIECTBYIOT cerojHs. McnpaBnenuto nouexar Wb HEKOTOPbIE
ocoOeHHOCTH. Bo-mepBbIX, NaHHOE coOpaHue OJKHO OBbITh CTPOrO OrPaHUYECHO
paMKaM¥ TMpaBWJI CPaBEINIMBOCTH. [IpaBUTENbCTBEHHOE yKa3aHWE YAaCTHOMY JIMILY,
KOTOpOE€ HapylIaeT MpaBuiia CIPaBeJIMBOCTH, HE MOXKET UMETh CHiIbL. [Ipuny)knenue
rpa)<JIaHWHA K UCTIOJTHEHHUIO TAKOTO yKa3aHUs HEIOMyCTUMO. BO-BTOpBIX, IpU3HaBas
norycTuMocTh (hopmupoBanus [IpasutenscTBenHoro CodpaHust Ha OCHOBE KOHKYPEH-
MU Pa3IMYHBIX MOTUTHYSCKUX TApTUH, XaleK mpeyiaraeT OrpaHuIUTh KPYT TE€X, KTO
MOJKET NMPUHAMATh Y4acTHE B TOJIOCOBAHHMHU 3a JEIyTaTOB JaHHOTO MPEICTABUTEIb-
Horo oprana. [IpaBa rojoca nMIIAIOTCS TOCYNAPCTBEHHBIE CITyXKAlllUe, TIEHCHOHEPHI
(all who received pensions) u Jr00ble MHBIE JIMIA, KUBYIIUE HAa TOCYJApPCTBEHHBIC
nocobus (Hayek, 1982c: 119). Jlronu, ube 61arococTosiHie CyIIeCTBEHHBIM 00pazomM
3aBHCHUT OT TOCYJIapCTBa, HE TOJKHBI BIUATH HA €r0 PEIIEHUs M0 TEeKYIUM O0/KET-
HBIM BOIIPOCaM.

Bnpouem, 3T0 He 3HAYUT, YTO 3aBUCHUMBIE OT MPABUTEILCTBEHHBIX BBITLIAT
JIFOJTY TIOJTHOCTHIO JIUIIAIOTCS N30MpaTeTbHBIX TTpaB. He mMest BO3MOKHOCTH TTPOT0II0-
coBatb 3a uieHoB [IpaBurenscTBeHHOTO COOpaHus, 03a00YCHHOTO IeTIecO00pa3HBIM
WCTIONIb30BAaHUEM PECypCOB, OHH, TEM HE MEHEe, MOTYT IPOTOJI0OCOBATH 3a WJICHOB
3akonomarensHoro Codpanwus. [TomHOMOYHS 3TOTO COOpaHus OrpaHUYeHBI (HopMupo-
BaHHEM CHCTEMBbI YHHBEPCATLHO MPUMEHUMBIX a0CTPAKTHBIX MTPABUJI YACTHOTO TpaBa,
a 3HAYUT M NPULIETbHBIX OIOJKETHBIX IepepaclpeeseHuii OT TaKoro coOpaHHs
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MOOUTBCS HE TMONYYHTCSA. ['0JI0COBaTh MOTYT KaK CBOOOJHBIE COOCTBEHHUKH, TaK
U TocyaapcTBeHHbIe Jronu. [Ipu 3Tom BBIOOpEI B 3akoHOAaTensHOe CobpaHue Xapak-
TEPU3YIOTCS PSAAOM OTJIMYHUTENBHBIX OCOOCHHOCTEH, HE CBOMCTBEHHBIX BbIOOpaM B
[TpaBurenscTBenHOe CoOpaHnue.

I'maBHO# 0cOOEHHOCTHIO BHIOOPOB B 3akoHOAaTenbHOoe CoOpaHue sBIsSETCS TO,
YTO B UX OCHOBE JIEKUT HE MApTUWUHBIH, a noxoienyeckuti npuHUUN. IIpencraBuresns-
CTBO B JIaHHOM OpraHe MOJy4aloT HE OTJENIbHbIC TPYIIIBI 3JIeKTOpaTa, OnpeeisieMble
gyepe3 OOIIHOCTh UX MOJMTUKO-3KOHOMHUYECKUX HHTEPECOB, HO OTJEIbHbIE TOKOJICHUS
rpaxaaH, omnpeaessieMble yepe3 O0IINe «ITOKOJICHUECKHUEe» IIEHHOCTH B CXOKUI 00pa3
MbinuieHns. COOTBETCTBEHHO, MPEACTaBUTESIMH B 3aKoHOAaTeTbHOM CoOpaHuM OKa-
3BIBAIOTCS HE NApTUIHBIE NEATENM KaK BBIPA3UTENM Y3KOTPYIIIOBBIX HHTEPECOB,
HO HE3aBHCHMBbIE IPaKJaHe KaK BBIPA3UTEIM LIECHHOCTEW U HPABOB TOr'O IOKOJICHUS,
U3 cpesibl KOTOPOTo OHU OBLIH M30paHbl CBOMMHU CBEPCTHUKAMHU IO JOCTHKEHUU OTIpe-
JIEJIEHHOT'0 BO3pacTa.

TexHu4yecku 3TO BBINIAAUT cieayromuMm obpazom. Kaxaplii rpaxaaHuH 1O
JOCTHKEHUH Bo3pacTa 45 JieT mojyyaeT MpaBo MPOrojocoBaTh 3a OJHOTO M3 CBOMX
CBEpPCTHUKOB Ha BbIOOpax B 3akoHoaatenbHoe Cobpanue (Hayek, 1982¢:113). Cneno-
BaTeJIbHO, MUHUMAaJIbHBIM Bo3pacT wieHa 3Toro CoOpaHus Takxke cocTaBisieT 45 yer.
I'osocoBaHue npu 3TOM He NpsiMoe, a 1o cucreme Beidopuukos (Hayek, 1982c:114).
I'pasxnane, 3a KOTOPBIX MPOrOJIOCOBAIH HA JIOKAJILHOM YPOBHE, /1ajIe€ CAMU T'OJIOCYIOT
Y BBIJIBUTAIOT TE€X, KTO TI0 UX MHEHUIO 00JIee BCEro JOCTOWH 3aHAThH MECTO HAPOIHOTO
npencraButens B 3akoHomatensHoM CoOpanum. braromapsi Takoil cucteme cBEpCT-
HUKHU W30UPAIOT U3 CBOCH Cpellbl JIMIIb HECKOJIBKUX HanOosee TOCTOMHBIX Ipa)iaH,
KaKOBBIE OYIyT OeccmeHHO IPEACTABIATh UX BO3pacTHYIO rpyniny B CoOpaHuu Ha mmpo-
TSYKEHUH MOCIEAYIOIUX 15 1eT — yCTaHOBIEHHOT0 CpoKa OCYLIECTBIEHUS ITOJIHOMO-
yuii wieHa 3akoHoaarenbHoro Cobpanus. lHaue roBopsi, JOCTUTHYB Bo3pacTa 45 JeT
Y €IMHOX /bl BBIZIBUHYB CBOUX MIPECTaBUTENEH, COOTBETCTBYIOIIAS IPyIIa CBEPCTHU-
KOB 0OoJiee He y4acTByeT B BbIOOpax WwieHOB 3akoHoaaTtensHoro Cobpanus. B cnemy-
IOIIEM TOJTy, KOTJIa y’Ke Ipyrasi rpyIia CBEpCTHUKOB JOCTUTHET 45-JIETHET0 BO3pacTa,
TOJIBKO OHa OyJIET y4acTBOBATh B BEIOOpAX, TEM CAMBIM BBOJISI HECKOJIBKO HOBBIX MPEJI-
CTaBUTEIIEH Ha MecTa TeX Hanbosee Moxmibix wieHoB CoOpanus, el 15-neTHuit cpok
MTOJITHOMOYHH Y>K€ MOAOIIEN K KOHIlY. 3aMETHM, YTO CTOJIb JOJITUH CPOK MOTHOMOUYNN
OTpakaeT OJHY U3 KJIIOUEBbIX UaeH Xaiieka: ero 1eib Kak pa3 U COCTOUT B TOM, YTOObI
o0ecrieynTh BHYTPEHHHH IHAJOr W TPEACTAaBUTEIBCTBO TBEPIO YKOPEHUBIIMXCS
00pa3oB MBIIUICHHS ¥ [IEHHOCTHBIX YCTAaHOBOK PA3JIMYHBIX MOKOJEHUH, a He OBICTPO
MEHSIOLIMXCS MOIUTUKO-IKOHOMUYECKHX UHTEPECOB. B oTiinyMe oT cCUTyaTUBHBIX UH-
TEPECOB, OJTHAXK/IbI CPOPMUPOBABLINECS U alpOOMPOBAHHBIE OMBITOM MPECTABICHUS
0 CIPaBEIJIMBOCTU MOTYT CTA0MJIBHO BOCIPOM3BOAUTHCS HA MPOTSHKCHUU JITUTEIh-
HOTO BPEMEHU M CHOCOOCTBOBATh yCTOMYMBOCTH MPABOBBIX MHCTUTYTOB. Kak wmTor,
MOJTy4aeTCs IOBOJBHO CTAaOWIIbHASI CUCTEMa MOAJEPKAaHUS MPaBUII CIIPABEIMBOCTH,
OCHOBaHHas Ha MPEEMCTBEHHOCTH C MPEABLIYIIMMH TTOKOJICHUSIMH M yY€Te TOTO TTOHU-
MaHUs BElIeH, KOTOPOE XapaKTepHO IS IIOKOJICHNH 00Jiee MOJIOIBIX.

He tonbko TpeOoBaHus K KaHAMIAaTaM, HO M IPAaBOBOM CTAaTyC WIEHOB 3aKOHO-
natenbHoro CoOpaHusl CyIIECTBEHHO OTIMYACTCS OT MPABOBOTO CTATyCa «IIPABUTEINb-
CTBYIOIIMX» JemyTaToB. Bo-nepBeix, HM oauH wieH CoOpaHus HE MOXET OBITh
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nepen30paH Ha BTOPOH CPOK, UTO JIOTUIECKH BBITEKAET U3 ONMMCAHHBIX BBIIIE TPeOOBa-
HUM K KaHauaaTtam Ha BbIOOpax B 3akoHomarensHoe CoOpanue. Bo-BTOpbIX, 3TO
HecMeHsiemocTh. OTO3BaTh MaHJAT mpeacTaBuTens 3akoHogartenbHoro CoOpaHus B
Cllydae ero HeZJOCTOMHOTO MOBEICHUS WIH AJTUTEIBHOT0 Oe3/1eHCTBHS Ha MOCTY YJIeHA
CoOpanust MOXKET TOJIBKO 0co0asi TpyMIa, COCTOsImas U3 ObIBIIMX YYaCTHUKOB JaH-
Horo CoOpanusi. YnomsiHyTasi TpyIina MpeicTaBisieT cOOON HEUTO BPOJE «CeHaTa
(Hayek, 1982c:116), ubto ponbp Xailek HEOJHOKPATHO MOJYEPKHUBAET, OJHAKO B
0COOBIX JIETANISIX HE paccMaTpUBaeT. B-TpeThuX, 3T0 MaTepuaabHble TApAaHTUH, COXPa-
HEHUE KOTOPBIX MPEAyCMaTpPHUBAETCS M IOCJIE TOro, Kak WieH 3aKOHOJIATEeIIbHOTO
CoOpanuns mokwHET CBOM TocT. J[aHHBIE TapaHTUU XaleK CBSA3BIBAET HE TOJBKO
C BOIIPOCOM O HE3aBUCHMOCTH NpezcTaButesneir CoOpaHus BO BpeMs UX CIIyXObI, HO U
C HEOOXOIMMOCTBIO CYIIECTBOBAaHMS ONPEAEICHHOTO Kiacca IOCTOMHBIX JIIOAeH
(BeOEpOBCKUX honoratiores), KOTOpbIE, UMesl JOCYT, MOTYT CBOOOTHO Pa3MBIILISATH O
NPUHIUIAX MPABICHUS C TOYKH 3pEHHS OOraToro >KU3HEHHOTO ONbITa U MPH 3TOM
He 3a00TuThCs 00 anemeHTapHbIX Hyxaax (Hayek, 1982¢:115).

TaxoBa, B 001X uepTax, n300paxkeHHas XaleKoM KapTuHa 3aKOHOAATEIbHOTO
Cobpanust kak 0co00ro npeacTaBuTeaLHOro oprana. Cocrosiiee u3 Haubosee J0CTon-
HBIX TpaKaaH B Bo3pacte oT 45 10 60 ser, n30paHHbIX CBEPCTHUKAMHU Ha OCHOBAaHUU
uX oOmecTBeHHOU pemyTanuu, 3To Cobpanue nmpu3BaHo obeperarb U MOAU(DUIIUPO-
BaTh MMpaBUJIa CIIPABEIJIMBOTO MTOBEICHHUS, TPUMEHUMEBIEC B PaBHOI Mepe KO BCEM IPaK-
JTaHAM ¥ COCTABJISIONINE HE3BIOIEMYIO TPAHUITY IS MesTeIbHOCTH [IpaBUTEIbCTBEH-
Horo CoOpaHusi, yITOJITHOMOYSHHOTO N3/IaBaTh KOHKPETHBIE PACTIOPSHKEHUS JIUIIE B TON
Mepe, B KOTOPOW 3TH paclopsbKEHUsl HE NMPOTUBOPEYAT YHHBEPCAIBHBIM IPaBUIIaM.
bnaronaps yeTko ouepuyeHHOH cdepe MOITHOMOYNH U MPUHIMITHAIEHO UHOMY HpPUH-
uuny ¢opmupoBanus 3akoHogareabHoe CoOpaHue He MpeBpalaercs, Kak 00IbIINH-
CTBO IEMOKpaTHUYECKU U30paHHbIX apIaMEHTOB, B YUPEXkKICHUE, 03a00UEHHOE MTPaBH-
TEJIbCTBEHHBIMH 3a/iadyamMH. Ero cocraB HUMKaK HE CBSI3aH C TEKYIIMM pPACKIAZOM B
cdepe monmuTUYecKoi 0OpbOBI Pa3IMUHBIX MAPTUNA W MEHSETCS TOpa3io MeAJIeHHee,
yeMm cocraB [IpaBurensctBenHoro CoOpanus. J[aObl JOMOTHUTENBHO H30JIMPOBATH
3akononarenbHOoe CoOpaHue OT MpeCTaBUTENEH TIPaBUTEIHCTBEHHOM BIIACTH, XaleK
BBOJHT 3ampeT Ha u3bpanue B manHoe CoOpaHue W, OJHAKIBI COCTOSIBIIMX B
[TpaButenscTBeHHOM COOpaHMUM, a paBHO TE€X, KTO COCTOSUI B TIAPTUHHBIX OpraHU3a-
musx (Hayek, 1982c:114). TpynHO He 3aMETHUTh, YTO K peavsiM MapTUHHOW OOPHObI
YYEHBIH UCTBITHIBAI OCOOYI0 HENMpPHUs3Hb. Jlaxe Te, KTO ObUI I OJIM30K K TOH HIIN
WHOM MapTHH, HO HE COCTOSJ B HEH, pUCKYIOT JIMIIUTHCS MpaBa U30UpaThCs B 3aKOHO-
nareiapHoe CoOpanue.

Uckmiouenne mapTuiHbIx Jrojell Xailek 00OCHOBBIBAa€T TEM COOOpaKEHUEM,
YTO TOJI0COBaHME 3a WIEHOB 3akoHoAaTeIbHOro CoOpaHus He JOHKHO ONPEAETIsAThCS
BCEBO3MOXKHBIMH OJlaramu, pas3iady KOTOPBIX TOT WIM HHOW MapTUHHBIA EATeNb MO-
obermraer B ciydae cBoeit mooensl. byaymmii uien CoOpanus m0keH ObITh 03a009eH
HE YaCTHBIMM MHTEPECAMH OTAEIBHBIX TPYII 3JIEKTOPATa, BEIYIIUX €r0 K BIACTH, HO
00mmM 01aroM, pasMBIIIICHHE O KOTOPOM HAIIPABIISIET €0 CYXKACHUS 110 OTHOIICHHIO
K 001e00s3aTeIbHBIM MPAaBUIaM CIIPABEUIMBOTO MOBEACHUSA. JTOMY CHOCOOCTBYET
KaK TO, YTO MOJHOMOYHUS 3akoHoAarenbHOro CoOpaHUs HE IMO3BOJSIOT pa3gaBaTh
«MOJAAYKKU» U30UpaTesiM, TAK U HEBO3MOXKHOCTb nepen3opanus uieHoB CoOpanus Ha
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BTOpOii cpok (Hayek, 1982c:113). Her HeoOxonuMocTn «3a1abpuBaTh» CBOMX OYIy-
IUX repe-u3dupareneil B HaJeK e Ha coxpaHeHue Biaactu. Kak uror, 4wieHsl 3aKkoHO-
narenbHoro CoOpaHusi u30aBJICHBI OT HEOOXOAMMOCTH 3aHHUMATHCS YIPaBICHHUEM
pecypcamu Iisl pelieHusi KOHKPETHBIX Po0JIeM CBOMX M30upaTeliei 1, BIIOJIHE B IyXe
paccyxaenuii DamyHaa bépka o Beicokoit Muccun nemyrata (Burke, 2001:228—231),
MOTYT COCPEIOTOYUTHCS Ha (PyHIaMEHTANBHBIX BOIPOCAX CIPaBEIIMBOCTH. JlaHHAS
BO3MO>KHOCTb 00€CIIEUNBAETCS LEIbIM PSA0M HHCTUTYLMOHATIBHBIX 0COOCHHOCTEMH 3a-
KoHonatenbHoro CoOpaHus, ONMCaHHBIX HaMU BbIIIE. biaronapst 5TUM 0COOEHHOCTSIM
Xaliek cyuTaeT BO3MOXKHBIM 3aMEIJIUTh MPOILECC MPEBpAIICHUs 3aKOHOAATEIHHOTO
oprasHa B y4pexJeHHE, 3aHATOE YIPABICHYECKIMH BOITPOCAMHU.

JIOTIOJTHUTENBHYIO POJIh B 00€CTIEYeHNN WHCTUTYIIMOHATLHOW 000CO0ICHHOCTH
3akonoxarensHoro Cobpanus ot [IpaButenscTBenHOro CoOpaHus UTPAET CHEIHalb-
HBI CyneOHbI opraH — Koncmumyyuonnwviii Cyo. OCHOBHOW (YHKIMEH TaHHOTO
CyZa SIBJISIETCS pa3pelieHue BO3MOXKHBIX MPOTUBOpeunii Mex a1y ABymsi CoOpaHUsIMU U
nmoJiIepKaHue HauIexKamux rpanun ux nestenbHocTH (Hayek, 1982c¢:121). Ilpeano-
naraercsi, yto Cyz OyneT coCTosTh M3 OBIBIIUX MpelcTaBuTeNel 3aKOHOIATEIbHOTO
Cobpanus, npopecCHOHANBHBIX CYACH U, BO3MOXHO, ONPEAEICHHOI0 YUCIIa OBIBILINX
npencrasuteneil [IpasurenscrBenHoro Cobpanus. B atom cocraBe oHu OyyT paspe-
marth cropsl o cepe komnerenuuu CoOpaHuii, a paBHO U BOIPOCHI O TIpEesiax Mpu-
MEHCHHUS K IrpaxkJlaHaM TPUHYIUTEIBHBIX MEP, KOTOPhIE MOTYT OBITh MPEIOKEHBI B
TOM WIH WHOM coOpaHuu. OCMBICICHHE 3TUX TPEIEIOB Oy/IeT HE TOJBKO CIYKHTh
ey UHIMBUIYa bHOM cBOGOIBI'Y, HO M (POPMHUPOBATE CY1e0HYIO TOKTPUHY, OTpaskKa-
IOLIYI0 OoJiee rTyOOKOe MO3HAHHE CaMOW CYITHOCTH MPaBWII CIIPABEJIMBOTO MOBEIe-
Hus (Hayek, 1982¢:107). B aTom miane Ha Cyj] BO3JlaraeTcsi He TOJIbKO TpaKTHYIeCKas,
HO U CBOeoOpasHas SHMCTEMONIOrHYecKas ' 3a/aua, BHIIOJHEHHME KOTOPOil TpebyeT
0Cc000ro0 COLMATBLHOTO HHCTUTYTA.

Bompocel opranuzanum ¥ TeXHHYECKOro oOecrneueHus: KOHCTUTYIIMOHHOTO
Cyna TOIDKHBI OTHOCUTBCS K KOMITETEHIIMH YK€ YIOMSHYTOM HaMU 0cO00H KOMUCCUU
13 OBIBIINX WIEHOB 3akoHoAarensHoro CoOpanus, KoTopyro Xaiiek ynomao0iser cBoe-
oOpa3zHoMmy «ceHaty». EMy OH NpUIHMCBHIBa€T TPETHIO PAa3HOBUIHOCTH BIACTH —
BiacTh cyneOnyro (judicial power) — W make Ha3bIBaeT «IMOCTOSHHBIM OPTaHOM)»
(Hayek, 1982c¢:122). JlanHO€ 00CTOATEIHCTBO MO3BOJIAECT HaM BhIeUTh Cenam B Ka-
YeCTBE elIe OJJHOr0 BXHOTO MHCTHTYLIMOHAJIBHOTO AJIEMEHTa XalleKOBCKOM KOHCTH-
TYLIHMOHHOU peOopMBI.

Bce »tm cneunduyeckne HMHCTHUTYIMOHAJIBHBIE 3JEMEHTHI, OIHCAHHBIE
XaiiekoMm, HaJlararoTcsl Ha LeJIbIN PSAJ Y Ke CYIIeCTBYIOIINX HHCTUTYTOB ITyOJIMYHOM BiIa-
CTH, TaKUX KaK OIOPOKpATWYECKHH ammapar Wid KaOMHET MUHUCTPOB, U B KOHEYHOM
cuere 00pasyIoT JOBOILHO CIOKHYIO HEPApXMUECKYIO CTPYKTYpy-'. CaMbIM HU3LINM,
WM, KaK ero HyMepyeT XaleK, «ISTHIM» 3BEHOM 3TOH BIACTHON CTPYKTYPHI SBIISETCS
OIOpOKpAaTHYECKHI ammapaT TOCYJapCTBEHHBIX —CIIy)KalllMX, OO0eCleuYnBaOIINn

19 Xaifek moauepkuBaet, 4To Haubosee BaKHBIMU penenusaMu Koncrturynuonnoro Cyna OyayT Te pelueHus,
KOTOPBHIE B PaBHOM MEPE 3aIMMTAT MHIMBHAA KAK OT MPABHMTENBCTBA, TAK M OT CAMOTO 3aKOHOIATENBHOTO
Co6panust. Cam Cyn Taxoke 6yIeT CBA3aH CBOUMH IIPEIBIAYIIMMH PEIICHUAMHE 110 KOHKPETHBIM JIENIaM.

20 OnpeneneHHbIi SMUCTEMOIOTHYECKHI aCTIeKT MHCTHUTYLIMOHAJILHOM KOHIIENIMK XaiieKa 4acTo MomuepKu-
Baetcs. Cwm., Hanpumep: (Crowe, 2014:381—383).

21 Kparkoe onucanue 31oii cTpykTyphl cm.: (Hayek, 1982¢:123).
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WCIIOJHEHUE IPABUTEIBCTBEHHBIX pacropskeHuil. CaMo IPaBUTEIbCTBO 3aHUMAET
JIUIIIb YETBEPTOE MECTO B JJAHHON MEPAPXUH H MPECTABISIET COO0I HCIIOTHUTETHHBIN
opran aeMmokparuuecku uzbpanHoro IlpaButenscrBennoro CoOpaHHs, MPUHUMAIO-
IIEro KJIIOYEBbIE PEIIeHUs] OTHOCUTEIbHO KOHKPETHBIX HAIPaBICHUN UCIIOJIb30BaHUS
HMEIOLIMXCS BO BJIACTH rocy1apcTBa pecypcos. JlanHble perenus [IpaBuTebCTBEHHOTO
CoOpaHusi Kak TPETHETO JIEMEHTa CUCTEMbI HE MOTYT BBIXOJIUTH 32 KOHCTHTYIIMOHHBIE
paMKH TPaBUJI CIPaBEIJIMBOCTH, YCTAHOBJICHHBIX BTOPHIM JJIEMEHTOM CHUCTEMBI —
3akonoaarenbHbIM CoOpaHHeM — U EPUOINIECKH YTOUHSAEMBIX KOHCTUTYIIMOHHBIM
Cynom. Uto ke 10 NepBOro 3JIeMEHTa CUCTEMBI BIIACTH B MpoekTe Xaiieka, TO Tako-
BOIO MPOCTO HE MpemycMOTpeHo’>. Hu ofuH opran He SBISETCS «IEPBHIM» B TOM
CMBbICJIE, B KOTOPOM OH MOXXET 00JIaJaTh HEKUM «CyBepeHuTeTom». CaMo MOHSTHE
cyBepeHHuTeTa Xailek OTpUIaeT Kak 0JTHO U3 MeTa(hU3MUECKUX CyeBepuH, rojaras, 4To
naxe 3akoHonaTtenbHoe CoOpaHHMe HE MPOCTO CYBEPEHHO «IPUAYMBIBAECT» JIHOObIE
MpaBUia COPaBEJIMBOCTH KaKH€ EMYy XOUETCsl, HO CKOpee BHIHYKIECHHO «OTKPBIBAET»
HEKHE MPEe/ICYIIEeCTBYIOIIIE NpaBuiIa, 00bEKTUBHO BHIBOJUMBIE U3 ()aKTOB CIIOHTAHHO
CJIOKUBILETrOCs MOPs/Ka COManbHoOl sxu3Hn>. Brops Kapny Imutty, Xaitex npu-
3HAET, YTO JIMIIb BO BPEMsI UpE3BbIUAHOIO MOJI0KEHUS, Korna [IpaBurenscTBEeHHOMY
CoOpaHuio BBEpAIOTCS OCOOBIE MOJHOMOYHS, BO3HHMKAET HEYTO BpOJE CyBEpeHa
(Hayek, 1982¢:125). C sTum ke poJOM KPU3HUCHBIX CHUTyalluid CBsi3aHa M (UTypa
Inagvl 2ocyoapcmea, OT KOTOPOTO MOKET HMOTPeOOBATHCS CPOYHOE ABTOPUTAPHOE
pemenne ad hoc. Kak TOJIBKO SKCTpEHHAs CUTyalusl 3aKaHYMBAETCs, IJlaBa rocyaap-
CTBa BO3BpAIIACTCS K CBOUM OOBIYHBIM, MO OOJIBINEH YacTH Cyry0o0 MpeiCcTaBUTEIhb-
ckuM (yHKIHsIM. B HOpManbpHOM cHUTyalMu HHYTO, HAIIOMHHAIOIIEE «CYBEPEHA»,
He Tpedyercsl.

TakoB, B o0meM U IeJ0M, JeKalluii B OCHOBE IPOEKTa KOHCTUTYLIMOHHOM
pedopmbl Xalieka HHCTUTYIIMOHAIBHBIN MeXaHu3M. KITFoueBbIMU 3JIeMEHTaMU 3TOTO
MexaHu3Ma sABJsitoTes [IpencraBurenbHoe M 3aKOHOJATEIbHOE COOPAHUs, KaXK0€ U3
KOTOPBIX BBIMOJIHSAET CBOIO ClelMaIbHy0 QyHKIMI0. braronaps ueiaomy psay ocodeH-
HOCTell cBoero popMUpoBaHUs U (PyHKIIMOHMPOBaHUS AaHHbIe COOpaHUsl COXPAHSIOT
COOCTBEHHYIO aBTOHOMMIO M TEM CaMbIM MPEA0TBPAILAIOT COCPEOTOUCHHE (DYyHKIIMH
yHpaBJeHHs peCypcamMy U MPOBO3IIIALIEHUS MPAaBUJ CIIPABEAJIMBOCTH B OJHHUX PyKax.
B ocoGeHHOCTH 3TOMY CIIOCOOCTBYET TO, YTO IMPOEKT KOHCTUTYLHOHHOH pe(opMbl
Xaiieka yYUTHIBACT HE TOJIBKO MHCTUTYLMOHAILHOE 000CO0JIeHHE 3TUX JBYX (PYHK-
Ui, HO U UX CBOEOOPA3HOE «AHTPOINOJIOTHYECKOE» 000coOseHue. YIpaBieHUEM
pecypcamMu U pa3MbIIUIEHUEM O MpaBUiIaxX CHPaBEJIMBOCTH JOJHKHBI 3aHUMATbCs HE
IIPOCTO pa3HbIE JIIO/IH, HO pasbie munbsl 1100eli.

«AHTpOl’lOJ’IOl"l/I‘IeCKl/Iﬁ» ACIIEKT

Kak TakoBoii, aHTPOIIOJIOrMYECKUIT MOMEHT YCMATPUBAETCS YK€ B CAMOM OCHOBE
ONUCAHHBIX BbIIIE MHCTUTYUMOHAIBbHBIX pazinyeHuid. OpraHuzanusi MHCTUTYTOB,

22 MoHO 6bLI0 OBl IOCTABUTH HA «CYBEPEHHOE» MECTO MEIBKOM YIIOMAHYTOE XaileKoM KOHCTHTYLHOHHOE
coOpanue, u3pejika co3bIBAEMOE Il BHECEHHUS MONPABOK B KOHCTUTYIMIO, HO M OHO HE OOJNAJaeT MOJNHOM
HE3aBUCHMOCTBIO OT YHACIIE[IOBAHHBIX KOHCTUTYIIHOHHBIX TPAHIIHUIA.

23 Kak ormeuaer Xaiiek, IpaBuia CIPAaBELIMBOCTH, Pa3BUTHE KOTOPBIX SABJIACTCSA LIENbI0 3aKOHOAATENBHOTO
CoGpanusi, He CO3/al0TCs IPOU3BOJIBHO, HO KOTKPBIBAIOTCS JJOIMATHIECKH TI0IIOTOBJIEHHOMY pa3yMy B XOJ1€
ocMbICieHUs connansHoro nmopsinka (Hayek, 1982a:123).
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0€3yClIOBHO, CHOCOOCTBYET TOMY, YTOOBI TOCYIAApCTBEHHBIC ITOCTHI 3aHUMAJH
noaxoasAnye A HuxX jJroad. OTHaKO MOJTHOCTHIO MOJIAaraThCsl HAa MHCTUTYTHI HUKOTIa
Henb34. [lormMaeT 3To n Xailek, akeHTHPYIOINKA BHUIMAHHAE HAa XapaKTEPHBIX YepTax
TeX WHIUBUJIOB, KOTOpBIC, 10 €r0 MHEHUIO, JOJDKHBI OyIyT chOpMUPOBATH COCTaB
pa3IMYHBIX OpraHOB MyOJMYHON BIACTH. B 0COOEHHOCTH 3TO KacaeTcs WIEHOB 3aK0-
HojatebHOro CoOpaHusi, YbM OXKHJIAEMbIC JINYHBIC XapaKTEPUCTHKH CTOUT PACCMOT-
PETh OTIEINBHO.

KeMm ke sBisieTcs CpeaHECTaTUCTHYECKUI MpeACTaBUTENh 3aKOHOIATEILHOTO
Cobpanus? IlepBoe, uro Opocaercs B Tia3a, 3TO BO3pACT MOTEHIMAIBLHOTO YJIEHA
3akononarenbHOro CoOpaHus. XaleK CUUTAET, 9TO BO3pAcCT B 45 JIeT ABIsETCS Hanbo-
Jiee ONTUMAIIBHBIM, TaK KaK YEIOBEK YXKe JOCTaTOYHO OIBITEH JUIS Pa3MBIIUICHUH O
CIIPaBEeIJIMBOCTH, HO TPU ATOM €Il€ HE COCTAPHIICS M COXPAHMI KU3HEHHBIC CHIIBI.
Taxoli 4eoBeK BIOJIHE MOXKET 001a1aTh 3peNioil pacCyAUTENILHOCTHIO, HEOOXOAMMOM
Ut o01ecTBeHHOM paboThl. Uto emne BaxHee, kKanaunat B CobpaHue J0KeH 00Ja-
JIaTh HE TOJBKO MOIXOMSAIIMM Pa3yMOM, HO U COBeCThI0. Ha 3T0 yka3bIBaeT To 00CTO-
ATENBCTBO, YTO, CAMO TOJIOCOBAHHE B ITOT MPEICTABUTEIBHBIM OPraH OCHOBAHO HE Ha
NapTUIHBIX COOOpaKEHUSIX, a Ha MPU3HAHHU Jo0Opozaerenell Oyayliero mpeacTaBu-
tenst. [loGeauTh MoJmKeH TOT, Ubs T0OpoaeTeNh Oy eT 00Ien3BecTHA 1 MOATBEPKIeHA
penyTanueil B «00bIYHBIX KU3HEHHBIX Aenax» (Hayek, 1982¢:113). CornacHo nmpoekty
Xaiieka, CyTUTh O pemyTaliy n30MpaeMoro Kanauaara OyayT B IEPBYIO O4epeasb ero
CBEPCTHHKH, KOTOPBIC 3a4acTyl0 KyJa JIydlle OCBEIOMJICHBI O >KU3HEHHOM ITyTH
noteHnuaibHOro wieHa CoOpaHus, HeXKEIN Pa3sHOPOIHAS Macca JII0/IeH, ToJI0Cyoast
Ha OOBIYHBIX BBIOOpax. B momomHeHne k 3ToMy Xaiek pacCYMTHIBAET Ha TO, YTO OIBIT-
HbIE CBEPCTHUKH-U30MpATENN HE TOJBKO OyIyT Jydllle «CUMUTHIBATH» CBOETO KaHJIH-
Jata, Ho ¥ 00J1aJaTh C HUM JIMYHBIM 3HAaKOMCTBOM. CricTeMa BBEIOOPIIMKOB, IPH KOTO-
POl TEepBHYHBIN ATall BBLABIKCHHS M TOJIOCOBAHHMS IPOHUCXOAWUT HA JIOKAJIHLHOM
YpOBHE, JeNaeT Takoe JIMYHOE 3HAKOMCTBO BHojiHe peanbHbiM (Hayek, 1982c:118).
He 3acmyxuB pemyTanuu B TOM WIM WHOM JIOKQIbHOM COOOIIECTBE, HEBO3MOXKHO
npoABHHYTHCs Bhimie. [Ipu aTom Xaiiek moguepKuBaeT, YTO peyb HUIET O MPOSBICHUH
noOponerenu He B chepe MOTUTUKHU U YIIPABICHHS, a TPEUMYIIECTBEHHO B «OOBIYHBIX
JKU3HEeHHBIX nenax» (ordinary business of life) (Hayek, 1982c:113). Jlannsie moau
JOJDKHBI OTIIMYATHCSI YECTHOCTBIO, MYAPOCTBIO U PACCYIUTEIBHOCTHIO, HEOOXOIUMOM
JUIs «OeCTIpUCTPacTHOW 3a00THI O CIIPABEIJIMBOCTHY, a UX H30paHue B 3aKOHOAATENb-
Hoe CoOpaHue He TOJIBKO ITO3BOJISIET UM CITYKUTh 00IIeMy OJ1ary, HO i CAHMBOJIM3UPYET
MPU3HAHUE WX BBIIAIOMINXCS TPAKJAHCKUX IOCTOMHCTB CO CTOPOHBI CBEPCTHUKOB.

JIr060TBITHO, YTO T OTOOpa 3TUX OOpa3OBBIX TpakaaH XaleK CUHUTaeT
BO3MOXHBIM CO3/1aTh 0COObIE OpraHM3allud — «KIyObl cBepcTHHKOBY» (Hayek,
1982¢:117). Ot 10OPOBOIIBLHBIC JOKATBHBIC OOBEAMHEHUS JTMYHO 3HAKOMBIX JPYT C
JIPYTrOM IPeACTaBUTENEH OTHOW BO3PACTHOM TPYIIIBI MPU3BAHBI OBITH IUIOIAIKOM IS
cBOOOHOTO OOIIEHUS MpEACTaBUTEICH OJHOTO MOKOJEHUS BHE 3aBUCHMOCTU OT UX
M0J1a, COLUAIBHOTO CTaTyca U TMOJIUTUYECKUX B3TJISIIOB, @ TAK)KE OCHOBOH TSI ITOCTIe-
IYIOIIETO BBIIBIKEHUs HanOojee JOCTOWHBIX KaHIUIATOB. MHOrocTyneH4arTas
cucTeMa BBIOOPOB CHOCOOCTBYET TOMY, YTOOBI CBEPCTHHKH M3 OJHOTO JIOKAIBHOTO
€000IIIeCTBa TOJIOCOBAIIH HE IO COIUATILHOMY HJIH ITAPTHHHOMY TIPUHIIMITY, a I10 IPUH-
UMy HaWJIydlIeld OOLIECTBEHHOW pPEeryTaluy JIMIA, UMEIOIIETO IIAHCH MOJYyYUTh
rojoca Jpyrux yBakaeMbIX Jrojed. B mHOM ciydae Ha Oojee BBICOKMX YPOBHSX
BBIOOPHOM CHCTEMBI 32 HETO POCTO HUKTO HE MporoyiocyeT. Tak, ceTh OCHOBAHHBIX Ha
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JUYHOM B3aUMOJIEHCTBUU «KJIyOOB CBEPCTHHUKOB)» I103BOJUT BBIOMpaTh HaubOoiee
JOCTOWHBIX KaK C y4eTOM OOIIECTBEHHOTO MHEHHS, TaK ¥ C Y4€TOM JIMYHOT'O 3HAKOM-
CTBa m3dupareneil ¢ KaHAWAATaMH, MPOSBUBIIMMHU CBOU JOOPOAETENIH «B OOBIYHBIX
KU3HEHHBIX JIeNIax».

[Tocnennee 06CTOATENBCTBO, K CIOBY, 3aCIYKHBAET OT/IEIBHOTO pa3roBopa. ToT
aKIeHT Ha «OOBIYHBIX KU3HEHHBIX JleflaX», KOTOPHIH jJenaeT XaieK, CBA3aH HEe TOIBKO
C HEOOXOUMOCTBIO YCTAHOBIICHHS B3aUMOIIOHUMAHHS MEXy H30UpaTeIsiMU U dJiie-
Hamu 3akoHozAaTenbHoro CoOpaHus, HO M CO CTIEU(PUKON YMCTBEHHOU IS TELHOCTH
HocJIeIHUX. B oT/indne oT mpaBUTENBCTBEHHBIX AEATENCH, MPeCTaBUTENN Hapoaa B
CoOpaHuu AOJIKHBI 3aHUMAThHCS HE INIAHUPOBAHNUEM HauboJjiee ONTUMAIbHOTO pacipe-
JIeJIEHNs] pEeCypcoB, HO BOIIPOCAMM CIIPaBeJIMBOCTHU. VccnenoBanue 3TUX BOIPOCOB
TpeOyeT o0co0Oro yMCTBEHHOIO HACTpOs, XapakTepuzyemoro XahekoMm Kak
«cyorcoenuey (opinion) (Hayek, 1990c¢:102), u mpoTHBONOCTABISEMOIO JIPYromy
HacTporo yma — «goae» (will) (Hayek, 1982b:13). B oTnmyme oT pamnuoHaibHON
U IIEeJICHANPABICHHON «BOJM» YIPABICHIA, «CYXICHHE» IPEICTaBIsET COOOW He
BITOJIHE Pe(IEKCHBHOE YMO3aKIIOUEHHE O MPABHIBHOCTH WM HENPAaBUIBHOCTU TOTO
WJIA UHOTO TIOBEACHYECKOTO MaTTepPHA C TOUYKH 3PEHHUS CIOXKHON CUCTEMBI aOCTpaKT-
HBIX MIPABUJI U IPUHIUIOB. Takoe Cy»/IeHHE OCHOBBIBACTCS HE TOJIBKO HA PaIlOHAIb-
HBIX pacyerax, HO U Ha CIIOCOOHOCTU MOPAJIbHOTO CO3HAHMs YTOHUEHHO OallaHCHUPO-
BaTh! yHaC/Ie/I0BaHHbIE IEHHOCTH WH MBIy aJIbHON CBOOOIbI, CIIPABEIIMBOCTH U MO-
psiika IPUMEHHUTENBHO K HI0AHCAM KOHKpeTHoro ciydas. Kak mumer Xaiiek, u3Ha-
YaJIbHOE 3apOXK/IEHHE 3TUX LIEHHOCTEH MPOU30IILIO B COLMATIBLHOM Cpefie HE3aBUCUMBIX
3emiieienbleB U cBoOOaHBIX ToproBueB (Hayek, 1982c¢:164), nanbonee crnmocoOHBIX
BOCTIPHHATH YEJIOBEYECKOE IMOBEICHHE KaK 4acTh CHOHTAHHOTO MOpSIKa OOIIecTBa.
OTON MHTEIIEKTYalIbHON MOATOTOBICHHOCTBIO K «CYKICHHUIO» CBOOOHBII 3eMIIeBa-
JIeiel] BBITOJHO OTJIIMYACTCS OT YCJIOBHOTO 3apIIaTHOTO pabOTHUKA KaKOW-HHOYIbh
KPYITHOW OpraHHU3alliy, BHIMOJIHSIOMIETO Y3KYI0 (YHKIHIO U M30aBIEHHOIO OT HE0O-
XOAMMOCTH CaMOCTOSITENIFHO OPUEHTUPOBATHCS B HETIPEIICKA3yEeMbIX PHIHOYHBIX IMPO-
neccax. Kpurukys mono0HOe OpraHM3allMOHHOE MBIIIICHHE, XaleK OOHapyKUBaeT
ce0ss mpeemHukoM Agnama Cmuta, B paboTax KOTOPOrO MbI HAaXOAMM HE TOJIBKO
paccyKIeHuUs O N0JIb3€ pa3AeIeHUs TPY/1a, HO U CKEIICUC 10 TOBOLY U3JIMIIHE CIeLH-
JIM3UPOBAHHOTO «MaHY()aKTypHOI0» UHTEJIEKTa. /11 OCMBICIIEHHsI CTIpaBeIMBOCTH
OH HE BCer/ia MOAXOIUT.

Hapsny ¢ paGoTHuKaMM KPYITHBIX OpraHU3aIUi KaK HOCUTENISIMU «OpraHu3alu-
OHHOT'0» MBIIUIEHUS] KPUTHKE ITOJIBEPraroTcs U MPEICTABUTENIN YMCTBEHHOTO TPY/Ia.
Xaliek mojaraet, 4yTo IPUCYIee UHTEIUIEKTyalaM CTPEMJICHUE K IIOCTPOECHHUIO U301l
PEHHBIX YMCTBEHHBIX KOHCTPYKLUH HEPEIKO HPUTYIUIIET UX 37paBoe MOpPaJIbHOE
qyBCTBO, HEOOXOAUMOE JUIs CYKICHUH 0 cripaBeAauBoCcTH. OH OTMEYaeT, 4YTO IPOCTOM
YeJIOBeK MOXKeT o0najnaTh Oojiee sicHBIM MopanbHbIM yyBcTBOM (Hayek, 1982c¢:36),
U, HO-BUAUMOMY, ObITb Oo0Jie€ MPUIOAHBIM JJISi BBIHECEHHS «CYXKIECHUI» OTHOCH-
TEJIBHO NMPaBUJIBHOCTH TE€X WM UHBIX 00pa30oB neiictBus. ToT ¢axT, uTo mpocToil ue-
JIOBEK MOJKET Yallle OMMUPAThCs Ha MHTYUTHBHOE MEPEXHUBaHKUE, a HE PAl[MOHATbHBIN
aHanu3, HUYYThb He cMylnaeT Xaiieka. Byayunm croponHukom ¢uiocopun [laBuma

24 TIpuMEpHO B TOM e CMbICIIE, B KOTopoM Jlon DyIuiep rOBOpUII 0 BaKHOCTH «4yBCTBA TAKTA M OalaHCay
B topuardeckoM MeiuieHuu (Fuller, 1967:137).
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IOma, on noguepkuBaeT GyHAMPOBAHHOCTH CYKJEHUII O CIIpaBeAIMBOCTH B c(hepe He-
apTUKYJIMPOBAHHOTO coltnanbHOTro omnbita (Hayek, 1990d: 46) u monaraet Takoi OIbBIT
Ba)XHBIM OPUEHTHPOM B BOIIPOCE O CIIPaBEIIMBBHIX IpaBuiax mnoseneHus. Ilo ero
MHEHHUIO, aHIJIMYaHe, NPUMEHSIBIINE CBOM IOHATHS O CIPABEAIMBOCTH HE BIIOJHE
CO3HATENIbHO, CMOTIJIM IOpa3 o OoJiee Mociie0BaTeIbHO PeaIn30BaTh IPUHIIMIIBI CIIpa-
BEJIUBOCTH, HEXeJIU (ppaHIly3bl C UX KyJIbTYpOH CO3HATEIbHOM KOAM(DUKAIIUN HOPM
(Hayek, 1982a: 60). Takoe paccyxaeHue He aenaeT Xaileka HHTYUTUBUCTOM, OHAKO,
JI0 HEKOTOPOM CTETEHH, €ro aKIeHT Ha UHTYUTUBHOCTHU CYXJIEHUH O CIIPaBeJINBOCTH
MO3BOJISIET TOCTABUTh 110/l COMHEHUE MUCTEMUYECKOE IIPEBOCXOACTBO UHTEIIEKTya-
JIOB U YIPABJICHLEB HaJ OOBIYHBIMU JIFOJbMH U NPHUAATh OOJBIINN BEC HMPAaBOBBIM
CYKJCHUSAM T€X, KTO IIPOSIBUI CBOIO JOOPOJETEIb B «OOBIUHBIX )KU3HEHHBIX BOIIPOCAX».

Crout 1 roBOPUTH, HACKOJIBKO 3TOT MHTEIUIEKTYaIbHbII TUIIAX N100pOAETENb-
HOTO IPaX/IaHMHA, HE UCKYILIEHHOI0 a0CTPAaKTHBIMU YIIPaBJIEHYECKUMU TEOPUSIMHU, OT-
JIMYAETCs OT THIAXKa MPEICTABUTENS MPABUTENLCTBEHHOM BiacTu® . OT MOCIeIHEro
TpeOyeTcsl He «CYXKIEHHEe» O CIPaBeUIMBOCTH, a pallMOHAIbHAs YCTAHOBKA «BOJINY,
OPHEHTHPOBAHHON K 11€7ec000pa3sHOMY IpeoOpa30oBaHHIO KOHKPETHBIX MaTepHallb-
HBIX 00CTOSTENbCTB. Xaliek He OCY>KIAeT 3TOT THMaX. Yel0Be4ecTBO MHOIUM 00513aHO
TeM, KTO CIIOCOOEH CTPOUTH pallMoHaIbHbIe opraHu3anuu. OH JHIIb 0JYepKUBAET,
YTO TaKWe JIIOAU Yallle CKJIOHHBI IpeHeOperaTb aOCTPaKTHOH CIIpaBeAIMBOCTBIO,
npeBpallas €e B MHCTPYMEHT PELICHUS] KOHBIOHKTYPHBIX 3aJau. YUeHbI ¢ coxaie-
HHEM OTMEYaeT, YTO B COBPEMEHHOI MOIUTUKO-TIPABOBOM KHU3HU 00pa3bl palliOHAIIb-
HOT'O YIPaBJI€HHs MTOJHOCTBIO 3aXBaTHIM BOOOpaKEHHE IOJIUTUKOB U IOPUCTOB, MEU-
TaIOIIMX O 3aMEHE YaCTHOI'O [IPaBa KaK «IIPaBUJI CIIPAaBEAIMBOCTI» 00JIee IPUTOAHBIM
JUId ynpasieHus myonauussiM nipaBoM (Hayek, 1982a:143). imenHo Takue mnroau ro-
pa31o yalle 3aHUMaroT BBICOKOE IOJIOKEHHUE B TOCYIapCTBeE, [0 caMoil CBOel mpupoie
OpPUEHTHUPOBAaHHOM Ha BMELIATEIbCTBO B CIIOHTAHHBIE COLMAJIbHBIE ITPOIIeCcChl. TakoMy
BMEIIATENILCTBY CIIOCOOCTBYET COBPEMEHHAs J€MOKPAaTHUeCKas MOJUTHKA, OCOOCHHO
KOTJ]a peub 3aXOJMT O FOCyIapCTBe «BceobIero 6iaarococtostHus». Jlesrenu, obema-
IOlIME IepepacnpeieuTs ooue Ojara B MOJb3Y OTAENbHBIX IPYMI 3JeKTopara,
CTAHOBSTCS HapOJHBIMU IPEACTABUTEISIMU B MapilaMEHTaX U COBEPILEHHO He 3a00-
TATCSL O cHUcTeMe o00lieo0s3aTenbHbIX IpaBwl copaBeanuBocTH. IIpeneOperas
a0CTPaKTHBIMU NIPABUIAMU PAJU KOHKPETHBIX PAcIOpPSKEHUN, OHU pa3pylIaoT Ipa-
BOBYIO CHCTEMY KaK €IMHCTBEHHOE IIOJUIMHHO oOmiee 01aro BO MMs COXPAHEHUs
coOcTBeHHOH BiacTu. M XOTS B KOHEYHOM CUETE OHU CaMH PUCKYIOT OCTPaAaTh OT
CBOMX JIEHCTBUI, JIOTHKA CUCTEMBI TAKOBA, YTO JI0 T€X I1OP, MOKA OJIUH 1 TOT K€ THIIAX
JI€MOKpPaTUYECKU U30paHHBIX YIIPABJICHIEB PACTIOPSKACTCS HE TOJIBKO OI0PKETOM, HO
U IIPaBUJIaMHU CIIPABEIMBOCTH, NTOCIeTHUE OYAyT HEMUHYEMO HITH K CBOEMY YKy .

TaxoBsl pa3mbinuieHust Xaiieka O IPUCYIIUX Pa3IMYHBIM JIOASM HHTEJUIEKTY-
aJIbHBIX CKJIIOHHOCTSIX, YU€T KOTOPBIX, KaK Ka)KeTCsl, HEOOXOANUM IPH OCYIECTBIECHUH
MHTEpecyolell Hac KOHCTUTYLIMOHHON pedopMbl. MOXeT, 3TH aHTPOIOJIOTHUYECKUE
pacCyXJIEHHUS U KaxXyTcsd BTOPOCTENIEHHBIMH, HO, Ha Hall B3IV, UMEHHO OHU

25 TpyiHO HE COTMACUTHCSA ¢ XallekOM B TOM, YTO «IIPU BBIOOPE KOTO-TO... JUIS 3AIUTHI CBOMX YACTHBIX
HHTEPECOB ... U ... IIEPCOH, KOTOPEIM OHH MOTYT JIOBEPHUTH OecIpUCTpacTHOE NOANEPIKAHHE CIIPABEUIHBOCTH

. JIIOMU CKOpee BCEro BHIOEPYT OYEHb Pa3HBIX KaHAWAATOB: YCHEUIHOCTh B PEIICHHUHM 3ajad IEpBOTO poja
TpebyeT COBCeM JPYTHX KayecTB, HEXXEIIM NOPSA0UYHOCTh, MyAPOCTh U PacCyUTEIBHOCTD, HEOOXOIUMBIE JUIs
npeycreBanus B 3aa4ax Broporo poxa» (Hayek, 1982¢:112).
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IPEJCTaBISIIOT cOO0M HauboJiee XapaKTepHY 4acTbh XaleKOBCKOro IpoekTa. Bce
OCTaJIbHBIE ACTEKTHI, Oy/b TO MHCTUTYLHMOHAJIBHBIM WM TEOPETHUYECKHM, TaK WIIH
HMHaYye ONPEEIAI0TCSI UCXOAHBIM PA3IIMUECHUEM «BOJIN» U «CYXKIAEHUI», CTOIb BAXKHBIM
C TOYKH 3pEHUS AHTPOIOJOTHM XaieKka. YUEeHbI HEOJHOKPATHO MOJYEPKUBAI, UTO
MpaBuUJia CIPaBeAIUBOCTU MPEACTABISAIOT COO0M MPOAYKT «CYKICHHS», @ HE «BOJI».
[Tocnensist nopokaaeT b KOHKPETHBIE TUPEKTUBBL, KOTOPBIE HE CTAHOBSATCS] MEHEE
JUPEKTUBHBIMU U «BOJIEBBIMIY )K€ TOTJA, KOTJIa BHIPAXKEHBI B BUJIE OTHOCUTEIBHO
a0CTpaKTHBIX HpaBWI. B 3TOM CMBICIIE TEOpEeTHYECKOe pa3IMueHHe MPaBHJI CIIPABE-
JUBOCTU U «IPABHJI OpraHU3aLUI»/JUPEKTUB MPABUTEIbCTBA OTPAKAET HE CTOJBKO
pas3nnyeHne 3aKOHOJATEIbHOW M HCIIOMHUTEIBHOM BIacTH (OOJIBIIMHCTBO COBPEMEH-
HBIX 3aKOHOB MPEACTaBISAIOT COOON MPaBUTEILCTBEHHBIE «IIPaBUJIa OpraHU3aLUN»),
CKOJIBKO pa3jIMYEHUE JBYX Hayall B [TOJIUTUKO-IIPABOBOM KU3HU: OCTOPOKHOTO CYyKIe-
HUS ONBITHOI'O FOPUCTA-KOHCEPBATOPA U aKTUBHOM JESATENBHOCTA SHEPTUYHOTO MOJIH-
THUKa-OpraHU3aTopa, pa3IudyeHue CyIbU U YIIpaBJIeHUA. |'apMOHUS MEX 1y STUMH Hada-
JaMH HeoOXoJIuMa JJii HOPMAJIBHOTO 3BOJIOLUOHHOTO Pa3BUTHUS OOIIECTBA, BBUIY
yero XaWeKk W MpEeaaracT TaKOW HHCTUTYIIMOHANBHBIN JW3ailH BBICIIMX OPTraHOB
myOJIMYHOM BJIaCTH, KOTOPBIH MO3BOJIUT 00E€CTIEYUTh MPAaBUIIbHBIN «KOTHUTHUBHBIN 0a-
JAHC» MEXIy BOJIeH u cykeHueM. OnrcaHHBIH XailekoM MeXaHu3M (pOpPMHUPOBAHUS
3TUX UHCTUTYTOB JIMILb IOATBEPKIAET, UTO PA3ACIAIOT OHUA HE TOJIBKO UCTIOTHUTEIb-
HYIO U 3aKOHOJATEIbHYIO BIAaCTh, U HE TOJIBKO IIPaBHJIa OPraHU3aLUu U IIpaBUIIa CIIpa-
BEJTUBOCTH (B psijie CiIydaeB cepbl KOMIETEHIIMH OPraHOB HAKIIAIBIBAIOTCS APYT HA
JpyTa), HO ellle U CIIOCOOBI MBIIUIEHUS O COLMAIBHOM KU3HH, BEIPA)KEHHBIE B IPOTH-
BOIIOCTABJICHHBIX JAPYT JPYTYy «CYXICHHM» U «BOJIe». B KOHIIE KOHIIOB, CMBICI
3akonomarenbHoro CoOpanus — Nomothetae — 3aKito4aeTcsi HE B OJHOM JIUIIb
WCTIOJIHEHUH ONPEENICHHOr0 poja (yHKIMH, HO Takxke U B 0popMIIeHHH 0c000ii co-
IlI/IEU'IbHOfI Tpynibl aBTOPUTETHBIX O6HICCTBCHHI>IX IICHTGIICf/i, BJIACTb KOTOPBIX ONMpa-
eTcs Ha CIOCOOHOCTH MyOIMYHO paccykKJaTh O BOIPOCAX CIPABEIIMBOCTH U JOJTO-
CPOUHBIX COOOpaXKeHUAX 00111ero O1ara BHE 3aBUCUMOCTH OT CUTYaTUBHBIX HHTEPECOB
TOW MJIM MHOM OTAETBHOI TpyIIbI AIeKkTopaTa. Bo3BpaieHne Takoro crnocoda Mplii-
JICHHA O HIpaB€ WU MOJIUMTHUKE, HCKOTrAa COCTABJISIBIICTO BCHO UX CYThb, KaK KaXXCTCH,
UIpaeT B XalleKOBCKOM T€OpHUU HE MEHEE BaXKHYIO POJIb, YEM OTJEJIbHBIE BOIIPOCHI UH-
CTUTYLIMOHAJIBHOIO ycTpoiicTBa. HCTUTYLIMOHATIBHOE pa3/ieieHue JHIb (PUKCUPYET
Oonee pyHIaMEHTATBHOE AMHUCTEMOJIOTUYECKOE PA3IMYCHUE BYX TUIIOB MBIIIJICHHUS
00 obmiecTBe, Kax/blii U3 KOTOPHIX IO-CBOEMY HEOOXOIUM JJIsl €ro MOCTENEeHHOU
9BOJIIOLIMK. B 3TOM IUlaHe MONMTHKO-TpaBoOBas Teopus Xaileka B OoueperHO pa3
OKa3bIBaeTCs MPOJIOIKEHHEM €ro TEOPUH COLMANbHOTO MO3HAHUA®, cTaBsllel CIIo-
COOHOCTB «CY>KICHHUSD» TOPA3/I0 BhIIIE CIIOCOOHOCTH «BOJIUY.

3akiarouyenue

[To uTory CHCTEMHOTO HCCIIENOBaHHs MPOEKTa KOHCTUTYLIHOHHOW pedOpMBI
Opungpuxa Xalleka Mbl MOXEM C/eJlaTh BBIBOJ, YTO JJIi MOHUMAHMS CYIIHOCTH
ATOTO MPOEKTa HEOOXOIMMO YUeCTh TpH actekTa. [IepBbIM U3 HUX SBISETCS TEOPETU-
YECKUH aCTeKT, CBS3aHHBIA C HAyYHBIM OCMBICICHHEM KIFOUEBOW MPOOIEMBI
KOHCTUTYITMOHHOTO CTPOSI COBPEMEHHBIX TOCYJIAPCTB — MPOOJIEMbI COCPEIOTOUCHUS

26 Cwm., naripumep: (Ratnapala, 1993: 207).
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B OZTHOM U TOM K€ IEMOKpPAaTHUECKH N30paHHOM OpraHe MOJIHOMOYHNH 10 yIIPaBICHHIO
pecypcamMu ¥ TIOTHOMOYHN TI0 (hOPMYJIMPOBAHUIO 00IIE00sS3aTENbHBIX MTPABMII CIIpa-
BEJIMBOCTH. B pamkax 3TOro Te0OpeTH4eCcKOro acrekTa Xaek npemiaract He TOJIBKO
c(opMyIHPOBaTh YETKOE TOHUMAaHKE CYIIIHOCTH IIPAaBUJI CIIPABEVINBOCTH, HO U 3aKpe-
IOUTH aTpUOYTHI 3TUX MPAaBUJI B 6a30BOI CTaThe KOHCTUTYLMHU JUIsl O0Jiee 4eTKOro OT-
JACJICHUSA ACATCIBbHOCTU 110 UX MNPOBO3IIAIICHUIO OT APYIrUX BUIO0OB Hyﬁ]’[H‘lHO—BJ’IaCT—
HoU aesarenbHOCTH. ClleIoM 3a TEOPETHYECKUM 000COOICHUEM TPaBHII CIIPABEIITHBO-
CTU MJET UX UHCTUTYLHOHAIBHOE 000C00IeHNE, COCTABIIAIOIEEe BTOPOM acleKT KOH-
CTUTYLIMOHHBIX TpeoOpa3oBaHuil. TakoBoe MperoiaraeT Co3/IaHue CIEeHUATLHOTO
3akonomarensHoro Cobpanus (Nomothetae), K ICKITIOYUTEIIBHONW KOMIIETEHIIUN KOTO-
POrO JIOJKHBI OBITh OTHECEHBI BOIIPOCHI TIPOBO3IJIAICHUS a0CTPAKTHBIX MPABHJI CIIpa-
BEJTUBOCTH, M KOTOPOE JIOJKHO BEPXOBEHCTBOBATH Hal [IpaButenscTBeHHBIM CoOpa-
HUEM, OTJIAIOIINM KOHKPETHBIE PACTIOPSKEHHS 10 UCTIONB30BaHHIO pecypcoB. [1o MHue-
HUIO XaiieKa, TOJIBKO CTPOroe MHCTUTYILHOHAILHOE pa3zeiieHne HEKOTJa COBMEIICH-
HBIX (YHKIUH MEXY pa3HBIMU OpraHaMH MOXKET 3aMeTUTh IPOLIECC yTajKa KOHCTH-
TYLHOHHOTO Hjeana. UToOsl ydie 00eCTeYrTh 3TO MHCTUTYLIMOHAIBHOE pa3/ielieHue,
KeJaTeIbHO YYECTh U TPETHH acCleKT — aHTPONOJIOrMYeCKHid. XaieKk moauepKruBaeT,
YTO pa3juyHbIe JIOAN 00IaJar0T pa3HbIMU TUIIAMH MBIIUICHHS, U 10 TeX IOp, IMOKa
BOMIPOCHI CHPABEAJIUBOCTH HAXOAATCS B pyKax HOCHTENEH «OpPraHU3aIIOHHOTO)
MBIIUICHHS, IIEHHOCTH FOCHO/CTBA NpaBa Oy IyT MPUHOCUTHCS B )KEPTBY aJMHUHUCTpa-
TUBHOU Ieniecoo0pa3HocTu. YTOOBI CIacTH IEHHOCTH TOCIOJCTBA IpaBa, UX HAI0
JIOBEPHUTH HOCUTEIISIM YMCTBEHHOM KYJIbTYPbI «CYXKICHUS», @ HE «BOJI». Y CTAHOBIIE-
HUE NPaBUILHOIO KOTHUTUBHOTO OajlaHca MEXIY CIIOCOOHOCTBIO «CYXKIAECHHS» U CIIO-
COOHOCTBIO «BOJINY, KaK KQKETCSI, TOPa3/io TOHBIIE XapaKTePU3yeT CYyTh XalleKOBCKOTO
MPOCKTA KOHCTHTYIIMOHHOM pehOpMbI, HEKEIIU MOIYJIIPHAS HCsI Pa3IeIICHHsI 3aKOHO-
JIaTeJIbHON M WCIOJHUTENbHON BiacTU. B 3ToM cMmbiciie npoekT Xaiieka HECKOJIBKO
BbIIeTIsIeTCSl HAa ()OHE MHBIX JTUOEPAIbHBIX KOHIENINN M JIEMOHCTPUPYET TIyOOKYIO
B3aUMOCBA3b MCKAY €TI0 NOJUTUICCKUMU U IMTUCTCMOJIOTHICCKUMUA UICAMU.
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Ilouemy riiaBa rocyaapcra ObL1 BbIHYK/IE€H 00pPaTUTHCA
K ONNIOHEHTaM HANpsAMYyIo?
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AHHoOTauus. J[aHHas CTaThs MOCBALIEHa IpoleccaM, 00yCIOBICHHBIM CHCTEMHO-HHCTUTYIINO-
HAJIbHBIM KPU3UCOM aHITIOCAKCOHCKOM MOJIENTN MOJIUTHYECKOTO peXXrUMa, IIOPa3uBIINM pa3lIndHbIe 001a-
CTH OOILIECTBEHHBIX OTHOIICHUI, OTYETIMBO HAOMIOJAeMBIM B CTPaHAX «KOJUIEKTHBHOTO 3amaznay,
B TEUEHHE MPOIOJIKUTEIIFHOIO HCTOPHYECKOTO MEPUO/ia OJUIETBOPSBIIMM I'OCYAapCTBEHHOCTh OYPKYy-
a3HO-THOEPaIbHOTrO TUIA, QYHKIIMOHUPYIONIEH Ha OCHOBE COOTBETCTBYIOLINX IPHHIUIIOB, IEHHOCTEH 1
MpOLEyP, U MO3UIUOHUPYIOMINM ce0sl B Ka4eCTBE OIUIOTA JIEMOKPATHU WU TpUMepa JUIsl MOAPaKaHUs.
Ha ocHOBe KpUTHYECKOTO CPaBHUTEIHHO-TIPABOBOTO aHAM3a JeTaeTcs BEIBOJ, YTO MHOTHE IPOOIIEMBI,
C KOTOPBIMH CTOJIKHYJIOCH COBPEMEHHOE IIOCTMOAEPHUCTCKOE OOIECTBO, PErpecc U Jerpajalus KoTo-
POro BUJIHA YK€ HEBOOPYKEHHBIM TJIa30M, YXOIAT CBOUMH KOPHSMH HENIOCPENICTBEHHO B II0XY CTaHOB-
JICHUS M PAa3BUTHSI TEX OTHOLICHUH, C KOTOPBIMHU TPAIUIIMOHHO aCCOLMUPYETCS KOHCTUTYIIMOHHO-TIPABO-
BOM CTaTyC YeloBeKa U TpaXJaHWHA BHE 3aBHCHMOCTH OT I10J1a, [[BETa KOXKH WJIM ATHHYECKOW MPpUHAI-
nexHocTd. C yyeToM 00CTOATENILCTB MOJOOHOIO PoJia pacCMaTPUBAIOTCS CHELU(UKa U 0COOCHHOCTH
TOTO0, KaK OBIIM B CBOE BPEMsI PELICHBI PACOBBIN M KEHCKHI «BOIPOCY, TUCKPHUMHUHAIIMOHHAS CYIIHOCTD
KOTOPBIX HE BBI3bIBACT HUKAKHX COMHEHUH, TEM HE MEHEE UX PELUINBBI IPOSBUIIMCH B KOHTEKCTE HOBBIX
CTEPEOTHIIOB U MPABWII MOBE/ICHHNS, aKTyaIH3UPOBAHHBIX allOJIOreTaMH TOJICPAHTHOCTH U MYJIBTHKYIIb-
TypanusMma, npuobperaromux B EBponetickom cotoze u CoenuaenHbIx [lITaTax TOTamUTapHBINA XapakTep
u cBoiicTBa. Mccnenys TeHASHIUH MOCIEAHUX JIET, 0C000 MOJUEPKUBACTCS, YTO BO MHOTHX TOCYIap-
CTBaX, MMEHYEMBIX JIEMOKPATUYECKUMH, MPAaBAIIMMHU 3JIUTAMH HWHUIMUPOBAH IPOIECC, CBS3aHHBIN
¢ monuTh3anued, ¢anbcudUKalUeii U W3BpAlICHUEM HAIMOHAIBHOW W OOIIEMHPOBOH HMCTOPHH, B
HEepBYIO O4epeb HalpaBIeHHBIH Ha TpaHC(HOPMALMIO KOJUIEKTHBHOIO M MHAWBHIYAILHOTO CO3HAHMS
MTOKOJIGHUH, MPSIMO MM KOCBEHHO HE OIIyTUBIINX HETaTUBHBIX ITOCIIEICTBUIA BOMHBI, 1 BOCIIPUHUMAIO-
KX B Ka4eCTBE NOAIMHHOTO U 0OBEKTHBHOIO B3IJIsA4a Ha Bely nHdopmarmonHsle Mugoioremsl. Kak
CJIC/ICTBHE, PEBU3UH MIOABEPratoTCs COOBITHS, (HAKThl U UICTOYHUKH, PaHEE HE BHI3bIBABIINE KaKUX-TTHOO
COMHEHHH y aKkaJleMUYIeCKOr0 COOOLIECTBA U IIMPOKUX CIIOEB HaceleHus. J[aBHO BBEICHHBIE B ITOJIUTH-
YECKYIO M pa3rOBOPHYIO JIEKCUKY JePUHUIMN «TTHOSpaIn3M» U «JIEMOKPATUs yTPATWIN EepPBOHAYAIIb-
HOE 3HaueHUE M KOHHOTAIMIO, UCXOAS U3 UeTo JIeNIaeTCs BBIBOA O HEOOXOAUMOCTH (POPMUPOBAHUS IPHUH-
[UIUATBHO HHOTO, YeM MPEeKIe, HAyIHO-TEOPETUIECKOro (PyHIaMEeHTa, TaK KaK CYIIECCTBYIOLINE OIpe-
JIeTIeHUs 1 TEPMHUHBI yKe He OTBEYaIOT PealnsiM U TpeOOBaHUAM JHS.

KiroueBble cJjI0Ba: LIEHHOCTH, MPOLENYPHl, AEMOKpaTHs, JIHOepanu3M, JUCKpPUMHHAIVL,
cerperanysi, Ipasa u cBOOOBI, HAPOIOBIACTHE
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Abstract. This article is devoted to the processes caused by the systemic and institutional crisis
of the Anglo-Saxon model of the political regime, which affected various areas of public relations clearly
observed in the countries of the “collective West” and for a long historical period personified the
statehood of the bourgeois-liberal type, functioning on the basis of relevant principles, values and proce-
dures, and positioning itself as a stronghold of democracy to be followed. Based on a critical comparative
legal analysis, it is concluded that many of the problems faced by postmodern society whose regression
and degradation is already visible to the naked eye, stem directly from the era of formation and
development of those relations which are traditionally associated, regardless of gender, skin color or
ethnicity, with the constitutional and legal status of a person and citizen. Taking into account the
circumstances of this kind, the authors consider the specifics and peculiarities of how the racial and female
“issue” were resolved at the time, the discriminatory nature of which does not cause any doubt. Neverthe-
less, their relapses have manifested themselves in the context of new stereotypes and rules of behavior,
actualized by apologists of tolerance and multiculturalism, obtaining a totalitarian nature in the European
Union and the United States. Ex-ploring the trends of recent years, the article emphasizes that in many
states, called democratic, ruling elites initiated a process associated with politicization, falsification and
perversion of national and global history. The process is primari-ly aimed at transforming the collective
and individual consciousness of genera-tions that directly or indirectly did not feel the negative effects of
the war, and perceived information mythologems as genuine and an objective view of things. As a result,
events, facts and sources that previously did not cause any doubts among the academic community and
the general public are being reviewed. The definitions of “liberalism” and “democracy”, introduced into
political and collo-quial vocabulary long ago, have lost their original meaning and connotation. Based on
that the authors conclude that it is necessary to form a fundamentally different scientific and theoretical
foundation than before, since the existing def-initions and terms no longer meet the realities and
requirements of today.
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BBenenue

Korpa BcraeTr Bompoc (1o CyILECTBY, YXKE 0A6HO cmMAasuiuti pumopuyeckum) o
CHCTEMHO-MHCTUTYIIHOHAJIBHOM KpPU3UCE, MOPA3MBIIUM B IOCIEIHHUE NECATHICTUS
rocyJapcTBa TaK Ha3bIBAEMOI'0 «KOJUIEKTUBHOIO 3anazia» (IIpU 3TOM CIeLyeT UMETh B
BUAY TOT (aKkT, 4YTO TEPMHHOJIOTUS [1OJOOHOrO poJia, BBEACHHAs B OKOJIOHAYYHBIHA U
nyOonuuucTUYeckuit 060poT, 00Ja1aeT YUCTO MOJIUTOIOIMYECKON OKPAaCcKO U He HO-
CHUT FOPUANYECKOI0 MOATEKCTa) U KaK pXKaBUMHA Pa3belIaloLIero OCHOBBI BCETO TOTO,
YTO CUUTAJIOCh KOIJA-TO «IPUMEPOM JUIsl MOAPaKaHUsD» CO CTOPOHBI CTpPaH, B CBOE
BpeMsl OCBOOOMBILIUXCS OT KOJOHUAIBHON 3aBUCUMOCTH M BCTAaBUIMX Ha IyTh CaMo-
CTOSITEJIbHOTO LIUBUJIN3ALIMOHHOIO Pa3BUTHsL, KaK Obl 32 CKOOKH BBIBOJHUTCS TO 00CTO-
ATENBCTBO, YTO €r0 — MPSMOE WIIM KOCBEHHOE — BO3/€IICTBUE OLLYTWIN Ha cebe He
TOJBKO OOILIECTBEHHOE YCTPOWCTBO, (hopMa IpaBiIEHHs, MOJIUTHUYECKUI PEXUM U
OCHOBHBIE ITpaBa U CBOOOJIbI UEJIOBEKA U TPAXIAHUHA, HO U OOJBIIMHCTBO HAY4HBIX
oTpaciieil, cpeau KOTOPBIX CYIECTBEHHBIM, HEPEIKO paJuKalbHBIM JedopManusam
TIO/IBEPIVINCH T'YMaHUTAPHBIE JMCIUILIMHEIL, B YAaCTHOCTH, UCTOpHUs rocyjaapctsa' u
npasa. Ha Ham B3risj, napasiokc, KOTOpBI Bee yallie «0pocaeTcs B I71a3a», COCTOUT B
TOM, YTO HECMOTPS Ha TO, YTO IOJIKM KHMKHBIX Mara3uHOB OYKBaJIbHO 3aBaJICHBI I1e-
JaTHOW MPOAYKLHMEH Ha 000 BKyC (C TOUKM 3pEHHs COAEp)KaHUs, MEepCOHATUN U
(dakToIOTUN), CTAHOBUTCS BCE CIOKHEE HAMTH MOHOTrpadUyYecKoe HCCielIOBaHUE,
JOCTOMHOE BHHMaHHsS, YPOBEHb KOTOPOrO OTBEeUall Obl HEOOXOJUMBIM KPUTEPHSIM U
TpeGOBAHMAM B IAPAUTME UX aKTyaTbHOCTH M HAy4HOI HOBU3HBI®. CII0KMBLIASICS CH-
Tyalus HepeAKo yCyryOisieTcsl ¢ y4eToM TOH 3aKOHOMEPHOCTH, YTO HaOJtoaeTcs He
TOJIBKO CHUdICeHUe Kauecmea pabom, HO U YPOBEHb MPOQeccHoHaIN3Ma aBTOPOB, B

! BesycnoBHo, npobiema KpHu3Kca, EpeKMBAEMOr0 I'yMaHUTAPHBIMH JUCLUMIIMHAME, HOCHT CHCTEMHBIH Xa-
pakTep, B OCHOBE KOTOPOT'O JIGKHUT HE TOJIBKO OTKA3 OT MOCTYJIATOB «CIMHCTBCHHO BEPHOTO YUCHHUSAY, HO U P
JIPYTHX KOJUIM3Wii, B CBSI3M C YeM HAMETWJIACh TCHICHILHUS «BO3BPALICHHS» YHUTATEINIO JOPEBOJIOLMOHHOTO
Hacjieaus B BUje paboT TeX aBTOPOB, KTO, B CHJIY HICOJIOTMYECKHX MPUYKH, KpaiHe peaKo MmyOauKoBaics U
OBLT MaJIO0 U3BECTEH.

2 CnipaBeIMBOCTH Paiu HEOOXOAUMO OTMETUTh, YTO OBbLIO Obl HECHPABEIIMBLIM HE CKa3aTh O TOM, UTO O
«3aKarey» T'yMaHUTAPHBIX HAYK TOBOPUTH ITOKA MPEKAECBPEMEHHO, O YeM HATJISITHO CBUICTEIBCTBYIOT OTACb-
HbIC PabOTHI KaK KOopH(eeB 0TeUeCTBEHHON HAyYHOW OONIECTBEHHON MBICIIH, TaK M MX COBPEMEHHBIX MOCIIEe-
noBateneil. B kauecTBe HaryisiqHOro mpuMepa MOXKHO, B 4acTHOCTH, npusectu: Cepeeiiyes T., Kynuxos /1.,
Mocmosoui I1. Uneonorus pycckoii rocynapctsennoctd. Kontunent Poccus. CII6.: [Tutep, 2021.
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NEPBYIO OYepe/b TeX U3 HUX, KTO, Oy Iy4H IIKOJHLHUKOM, TaK MO0 MHAYE «IIOHasl O/
o0asHHE» CPEeICTB M METOJOB INpecioByToro bomoHckoro mporecca (HeB3upas Ha
1o0Oe/Ibl B pa3IMyUHbIX MEKIYHAPOIHBIX OJIMMITNAIAX, YTO SIBIISIETCS, BEPOSITHEE BCETO,
UCKJIIOYEHHEM U3 IPABUJI, BMECTE C TEM CBUIETENILCTBYS O COXPAaHEHHH WIH IpeeM-
CTBEHHOCTH C «OTIIPABJIEHHOW B apXUB» COBETCKOM MOJIEIBIO MOATOTOBKU YUaIlUXCs
U UX IpenojaaBatesnieil) 1 peopmbl cucTEMBI BriciIero oopa3zoBanus. K atomy ciemyer
J00aBUTh TOT OYEBUIHBIA (PaKT, YTO «IEPEMUCHIBAHUE HCTOPUU» B OOJblLIEH JTHMOO
MEHbIIEH CTeNeHu Habaodaemcs nogcemecmno, Ha4MHas ¢ OBIBIIMX COBETCKUX pec-
myOauK (Mpekae BCero TeX M3 HUX, TOCYJapCTBEHHOCTh KOTOPBIX B UTOTE HACUUTHI-
BaeT BCETO JIMIIb HECKOJIBKO JECATKOB JIET) U 3aKaHYMBAsI CTPaHAMU, 0 HEJaBHUX T10P
CUMTABIIMMUCS «OIUIOTOM JIE€MOKPATHI» .

BecnipernienenTHEIM 00pa3oM TocynapcTBo, modemusiiee Bo BTopoit MupoOBOiA
(Benukoii oTeuecTBEHHOM) BOMHE U MOTEPsIBILIEE YOUTHIMH, YMEPIIUMU OT rojioaa, 6o-
JIe3HEH M KaTOP>KHOTO TpyJa, 3ayLICHHBIMU B Ta30BbIX KaMepaxX U COXKEHHBIMHU B
nevyax KpemaropueB Ooiiee 27 MWUIMOHOB TpaxaaH («MTHOpUPYS» HUHGOpMAIHIO,
MOJATBEPXKICHHYI0 O(QUIMAIBHBIMU JIOKYMEHTaMHU, YTO TOJBKO MPH OCBOOOXKIECHUHU
[onbumm «rotanurapusiity CoBerckuil Coro3 MOTEPsUT IIECTHCOT THICAY YENIOBEK, a
«OIUIOT JAeMOKpaTun» BenukoOpuTaHus, €€ KOJOHMM W JOMHHHUOHBI CyMMAapHO
¢ Coenunennbivu [llTaramMu 3a Bech mepuon yTpaTHIIM MEHEE MWJUIMOHA), JINIIAIOT
3TOTO MPaBa M PEUICHNEM HaIHAIIMOHAIFHOTO MapjaMeHTa (JIemyTaTaMyu KOTOPOTO SIB-
JISTIOTCS TIOTOMKH «JIECHBIX OpaTheB» M MOI0OHOTO pojia «00PIIOB)» 3a CBOOOY M He3a-
BHCHUMOCTB) OOBSBIISIFOT CTPAaHOH, COBMECTHO € HAIlMOHAI-COMaTucTHIecKoi ['epma-
HUEH U «CTOSBIIMM 3a HEW» MEKAYHApOIHBIM (PHHAHCOBO-OJIUTapXHMYECKHM KaluTa-
JIOM, pa3Bs3aBIICH BOWHY, a 3areM — co3jaBiiei «BapmaBckuii OJ0k» W Ha
HECKOJIBKO JecsaTuiieTuil nopadotusiueil Hapoasl Boctounoii EBpomnsl (nmpaBaa, npu
3TOM MOYEMY-TO 3a0bIBasi O TOM, KTO OBbLIT UHUYUAMOPOM TIPECIOBYTOIO «KEJIE3HOTO
3aHaBeca» U KTO B UTOTe «IPUIOTWI» Ha CBOEH TEPPUTOPHH JItOJIEH, Y KOTOPBIX PYKH
OBUTH 110 JTIOKOTH B KPOBH, HO MO KAaKUM-TO MPUIHMHAM W30€KaBIINM HaKa3aHUs).

Tor ¢akr, 4ro riaaBa rocygapcTBa, HE UMesl CHEIMATILHOTO 0Opa30BaHUS U HE
SBIISIACH MPO(ecCHOHATEHBIM HCTOPUKOM, OBLT BBIHY)KIICH B OJHON W3 ITyOIUKaIUit
aKIEHTUPOBATh BHUMAaHWE YUTAIOMICH ayJUTOPUH HA TCHICHIMSX, 0O0YCIOBICHHBIX
mporeccoM ganvcuguxkayuy ATOroB BTOpoit MUPOBOI BOWHBI, CBUIETEIHCTBYET O
MHOI'OM, B TOM YHCJIE O HEXEJTaHUM ObIBIIMX MOCOOHUKOB TpeThero peiixa, K 4uciy
KOTOPBIX (IOCTAaTOYHO MOCMOTPETh, BOMCKA KAaKMX CTPaH BOEBAIM Ha TEPPUTOPUH
Coserckoro Coro3a, IpOM3BOAMIN CTPEIKOBOE BOOPYKEHUE M TEXHUKY ISl HYX]
BepmaxTta nnm cHaOxanu HEPTHIO, YIJIEM U JAPYTUMU MOJE3HBIMU HCKOMAeMbIMHU) B
TOM 16O MHOM CTENEHU MOXKHO OTHECTH OOJILIIMHCTBO rocynapcts EBponeiickoro co-
103a (naxxe HerrpanpHyto LlBeiaputo, B 6aHKax KOTOPOH 10 CUX MOP XPaHATCS 30J10-
ThI€ ¥ TUIATUHOBBIE CIIUTKH, BHITUIABIICHHBIE U3 3yOHBIX KOPOHOK COTEH THICAY MY>KUUH
Y JKEHIIMH, 3aMy4YeHHBIX B JIATEPSIX CMEPTH ), CAUTATh CE0sI «IIPOUTPABIICH CTOPOHOI»
(Shirer, 2017), He UMEIOIIEH TIO CYIIECTBY HUKAKUX OCHOBAHULL OCYIHCOAMb KOTO-THOO0,

3 Kak IIpaBuUJIO, BCE 3TO ACIACTCS OJid TOTO, 4TOOBI HUBCIIMPOBATH POJIb Poccun n pyCCKOﬁ OUBUJIU3allMU B
HUCTOpHHU, HECMOTPS HU HAa KAKUEC «U3ACPIKKH» CO CTOPOHBI «KOJUIEKTUBHOTO 3ana/1a», TaK U HE CYMEBUICTO
IIOHATB TOI'O (baKTa, YTO Mbl U OHU — CO6EepPULEeHHO pa3Hble, B TOM YUCIIE C MHpOBO33pCH‘IeCKOﬁ U MEHTaJIbHOU
TOYKHU 3PCHUSA.
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U NPUnUCHIBAmMb UCKTIOYUMENbHO cebe dy>XUE 3aCIyTd, K KOTOPHIM OHU HE HUMEIOT
HHUKaKOro OTHOIIEHUdA. TeM He MeHee mapiaMeHT EBpOIENcKOro coro3a MPUHUMAET
PE30IIIOLMIO, T1I€, B YTOJYy MEPKaHTHIBHBIM MHTEPECAM, HE TOJBKO IEPENHUCHIBACTCS
UCTOPHSL, HO M «(pOPMaJIbHO-IOPHINUECKU» CTABUTCS 3HAK O€3yCIIOBHOTO PaBEHCTBA
MEXIY ABYMS OuUamempanboHO NPOMUEONONI0HCHbIMY TOTATUTAPHBIMU PEXUMaMU —
«HALMOHAI-COLIMATIM3MOMY, oCcyxkaeHHbIM B HiopHOepre, u «cranmunusmom». U Bce
JIMIIB AJIs1 TOTO, 4TOOBI, 00e1UB cedsl, OUepHUTH Hac. B 3Toi cBA3U pekae BCEero yauB-
JISIET TO, KaK «0e33y00» U «uHAn(p(HEepeHTHO», B YACTHOCTH C IPABOBOW TOUKH 3pEHUS,
Ha IOKYMEHT» OTpearupoBallo «aKaJeMHYECKOe COOOLIECTBO», MO3TOMY, BUIMMO,
anasa 2ocyoapcmea u 6351 3my pois Ha cebs, ¢ (haKTaMu B pyKax I0Ka3aB TaK Ha3bl-
BacMbIM «OIMOHEHTaM» (OCOOEHHO B JIMLE FOCYAAPCTB, PAHEE BXOAUBILUX B COCTAB
Coserckoro Coro3a U «COLUHUATUCTHUECKUH JIarepp»), y KOro U3 HUX «PbUIO B MYHIKY»
U KTO BCE-TaKM MUMEET IPaBO paccMaTpuBaTh ceds modeauresieM: Te, KTO acCOLUupy-
€TCs C «IECHBIMU OpaTbsiMI» U OaHIEPOBLIAMH, UM COBETCKUII CONIaT, BOIPY3UBIIHHA
HaJ PelixcTarom kpacHoe 3HaMs OOebI.

B KOHTEKCTe «r1epenuchIBaHus UCTOPUNY elle 00JIee napadoKcalbHOU U BO MHO-
TOM abcypOHOti BOCIPUHUMAETCSL CBOETO poja «00Je3Hb pOCTay, B MacuTadax KoTo-
poii C pa3NUYHON CTENEHbI0O MHTEHCUBHOCTH UIET MPOLECC «IIPUIYMBIBAHUM (IpY-
I'MMU CJIOBAMU, «BBICACBIBAHMSI U3 NAJIbI[A») HUKOT/AA, €CIIM IPUIEPKUBATHCS B LIEJIOM
TeX MMCbMEHHbBIX HCTOYHUKOB, KOTOpBIE JaBHO BBE/IEHBI B HAYUHbIIl 000pOT, HE UMEB-
IIMX MECTa COOBITHI, TOCYIapCTB, IUIEMEH U 3THOCOB. Kak U B cHTyanuu ¢ MCKaxe-
HUEM U OTKPOBEHHOH (anbcudukanueii uToros Bropoit MupoBoii BOiHbI, B OCHOBE
nocne0oeamenbHol N YeleHanpasiennol AEATEIbHOCTH «II0JMAacTePheB OT HAyKHU»
JIEXKUT OTYETIIMBO BBIPAKEHHBIN (IIPUUEM COBEPILEHHO HE CKpbIBAEMBIH, OoJiee TOro,
HOIYJIAPU3UPYEMBI BCEMH JOCTYIHBIMHU JIESTHTUMHBIMHM CIIOCOOAaMH) HIOBUHHM3M H
pycodobusi, KoTopasi B3sTa Ha BOOPY>KEHHUE, MPUII KaK Obl «HA CMEHY» aHTUCEMHU-
TU3My nepBoi nonoBuHbl XX B. OTpHULIaHUE «PYCCKOCTU» B UCTOPUU IOCyIapCcTBa U
[paBa COOTBETCTBYIOLIETO HApoja, UTHOPUPOBAHUE MH(OpPMALMU B JIETONUCHON U
anokpu(uUuecKoi JuTeparype, yTpupoBaHUE BCEX T€X MCTOYHMKOB, B KOTOPBIX XOTs
ObI KOCBEHHBIM 00pa30M YIIOMHUHAETCS O «PYCCKUX» B KOHTEKCTE CTAHOBJICHUS U Pa3-
BUTHSI OOIIECTBEHHBIX U MyOIMYHBIX HHCTUTYTOB, IPHOOPETAET XapaKTep HE TOIBKO
BOCTPEOOBAHHOCTH CO CTOPOHBI YIPABJIEHUYECKON OIOPOKPATHN U MPABAIIUX IIUT, HO
U «HEOOXOIMMOCTH», TaK KaK OTBJIEKACT BHUMAHHUE IIUPOKUX CIOEB HACENEHHs OT
Oonee HacylHbIX npobaeM. Hanuonanusm tpanchopMupyercst B HaLlU3M, OJHOM u3
KpaHUX (POPM KOTOPOTO CTAaHOBUTCS pycoghobus, IPH 3TOM, B CHITy Te€X JIMOO MHBIX
00CTOATENBCTB, HanOOJIee OroATEIBIMYU IIOBUHUCTAMHU, KaK HA CTPAHHO, IIO3UIUOHU-
PYIOT ce0s1 STHUUECKHE PYCCKHE, OTKA3bIBAsICh OT POJHOIO AJISl HUX SA3bIKA (C BO3MOX-
HBIM [1€PEX0IOM a1(aBUTa OT KKUPHUIUIULBD» K «JIATUHULIEY), CTEPEOTHUIIOB ITOBEICHHS
U 3JIEMEHTOB KYJIbTYPBI, BIUIOTh 10 U3MEHEHHs (haMIINil U NPUHAUIEKHOCTH K PelIu-
run. DeHOMEeH, KOTOPBIH TPY/THO [TOIAETCsl HAYYHOMY aHAJIN3Y, TEM HE MEHee, HEB3U-
past HU Ha 4TO, B IIEPBYIO OYEPeb KOHCTUTYLIUOHHYIO UMIIEPATHBHOCTH HOPMBI O BTO-
POM TOCyIapCTBEHHOM $I3bIKE, KOJIMUECTBO IPax/iaH, B ObITY FOBOPSILHUX MO-PYCCKH,
Y KOMITAaKTHOCTb MX PAcCeNCHUs, JOXOAUT A0 TOTO, YTO EMY OTKa3bIBAIOT B 10JJ00HOM
cTaryce, npejyiaras CAeiaaTh TAKOBBIM S3bIK, HA KOTOPOM OOLIAIOTCS MPEICTABUTENN
aHIJIOCAKCOHCKOU MPaBOBOH TPaIULIMH.
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[Tomumo mpouero, kKpuzuc eymMaHumapHvlx OUCYUnIuH, B 9aCTHOCTH UCTOPHH H
HCTOPUH TOCYJIapCTBA W TpaBa, MPOSBISETCS B TOM, YTO Ha BCE 3TH MeTaMOpP(}O3bl
00IIeCTBEHHAS] MBICIIL JIO CHX IOP TaK M HE CMOIJIA (MJIM 10 KaKHMM-TO IPUYMHAM HE
3axoTesia) OTpearupoBaTh COOTBETCTBYIONIMM OOpa30M, YTO HE MOKET HE BBI3BIBATH
BompocoB. Hampumep, korna B cepenuue 1990-x — nmauvane 2000-x IT. KaKk «rpuObI
nociie JOX[Is» Havyalu MOSBISATHCS, OBICTPO CPOPMHUPOBAB KOPITYC CTOPOHHUKOB U
aroJoreToB, MHOTOYMCICHHbIE «HOBBIE XPOHOJOTMH» U «alIbTEPHATUBHBIE BEPCHU
UCTOPUMN», TPOPECCHOHANTBHOE COOOIIECTBO, OTCTaNBas TPAAUIIMOHHOE MOHWMAaHUE
IMBUIM3AIMOHHBIX TPOIECCOB, CAETANI0 BBIBOM, YTO €CJIM OHO HE CyMeEeT 3alllUTUTh
KOHIIENITYaJIbHBIX «OCHOBY», COPMHUPOBAHHBIX 32 HECKOJIHKO BEKOB HAITMOHATHHOM HC-
TOpuH, TO O (yHIaMEHTAIbHON HayKe — MOXHO OyIeT TOBOPHUTBH, CKOpEe BCEro,
B cOcllaraTeIbHOM HAaKJIOHEHHH, He Ooiee. B ciydae ¢ coBpeMeHHON YKpanHOH U TEM
(daHTOMOM, B IIEHTPE KOTOPOTO MBI BUJIMM TaK Ha3bIBAEMBIX «BEIMKHX YKPOB» H UX,
C TIO3BOJICHMSI CKa3aTh, IIUBUJIM3AIMIO», HET HHUYETO, Oadce OIU3KO NOX0Hce20, KaK
OyITO HU Y KOTO HET U TEHU COMHEHUH B 11€J1eCO00Pa3HOCTH «OOJIE3HU POCTay.

1o Bcelt BepOATHOCTH, OAHUM M3 HETAaTUBHBIX MOCIEICTBUH (3aKOHOMEPHBIH Xa-
pakTep KoToporo Bce Oosiee OUeBUICH) UHOUDDepenmuo20, HEKPUTUIECKOTO, a B YEM-
TO J@Ke CHUCXOOUMENbHO20 OTHONIEHUS] POCCHICKUX yUEHBIX" K «HAYYHBIM H3bICKA-
HUSIM» NPEACTABUTEIECH HOBOM NEHEPALUU «HE3AJIEKHBIX U CAMOCTHIHBIX» YKPaWH-
CKHX WCTOPHUKOB SIBIISIETCSI TOT aOCypiA, KOTOPBIA TEPUOMWYECKH BBITACTCS 3a
«HAyKy»’, Ha OCHOBE KOTOPOI'0, ¢ HACTOMYHMBOCTBIO, 3aC/ Ty KUBAIONIEH JTydIlero npu-
MEHEHHS, MPOJOoHKaeT (OPMUPOBATHCSA HICOJIOTHA HAIMOHAI-TATPHOTHIECKOM
(paavKaTbHO-IIOBUHUCTUYCCKOW) TOCYJapCTBEHHOCTH. BBIMONHAS «ITOJIMTUYCCKHIMA
3aKa3)» MPaBAIICH IUTHI OJHOW U3 €BPOIECHCKUX MOHApXuil (peub uaetr o0 ABCTpo-
Benrpuu, B coctaB koTopoil B Hauane XX CTOJNETHUS TEPPUTOPUATBHO BXOJUJIA TaK
Ha3bIBaeMas «3alaJeHIIMHAY), UCKAa3UB IEPBOHAYAIBHBIM CMBICI CPEIHEBEKOBOTO

4 Kak KOHCTaTHPYIOT, Ha Halll B3JIS, IOCTATOYHO KOPPEKTHO, HECMOTPS Ha M3BECTHYIO GECKOMIIPOMUCCHOCTh
U YpEe3MEpHYI0 KaTerOPUYHOCTh CBOHMX OLICHOK, COABTOPHI OAHON M3 MOHOTrpaduii, HOCBSIIEHHON HICOIOTUI
PYCCKO#i rOCYIapCTBEHHOCTH, XapaKTepu3ys «COOMpaTeIbHbIil 00pa3)» OTEYeCTBEHHOTO «KAOMHETHOr0» yde-
HOTO0, PYCCKUI «IPUBAT-IOLEHTY» TPAAULMOHHO «... HE JIFOOUT MACOJIOTUH, KaK U HPOSBICHUI yMa BOOOLIE.
«ITpuBar-n01eHT» — B 6E30MaCHOCTH, OH HUYETO HE JIeJaeT, HUYEM HE PUCKYET, IIepecKasbiBasi HAIMCAHHOE
IOPYTUMH, npenodaem, He 3a/iaBas cebe — M YHTaeMbIM aBTOpaM — BOIIPOCOB: 3a4eM OHH 3TO mucanu? Js
koro? I'me aBTOpBI JNI'YT CO3HATENIBHO, a Iie A0OPOCOBECTHO 3abmyxknaiorcsa? Benp pasbuparbcs B 3TOM
CUMTAETCs B IPENOAABATENILCKOM Cpe/ie HeyBaXKUTEIbHBIM H HEIPHIMYHBIM. A YK COOCTBEHHBIE TEOPHH (KaK,
HanpuMep, KHOpMaHHCKUI Mud». — Aem.) uM noporu kak aetu. Tem Gosee Henb3s 3a1aBaTh BOIIPOCHI O TOM,
3auem u 0Jis 4e2o CO3aHbI 3TH TeoprH. Ha HUX BO MHOTOM ITOCTPOSHO COLUAIBHOE OJIaronoydre uX aBTOPOB.
IMpuuem kak B ruiaHe Kapbepsl ((HOPMaTBHOTO MPU3HAHUS 3aCIYT), TAK K CO CTOPOHBI OJUTHYECKO OpUCHTA-
uum» (Sergeitsev, Kulikov & Mostovoi, 2021:17).

5> He MeHee CrpaBeuIuB U CIELYONIUNA TE3UC, IMTUPYEMBIX PAHEE MCCIIEA0BATENIEH, MMEIONIUN OTHOIIEHHUE U
K HaM, U K OBIBIINM COBETCKHM pecItyOiIMKaM, B YaCTHOCTH K YKpauHe: «...B oTiamuue oT coBpeMEHHOro
«IIPUBAT-JOLEHTa» MIEOJOr OCBAaMBACT M IPOJOJDKACT OCHOBHYIO HAy4YHYIO TPAJUIMI0 — COMHEBATHCS.
U Bcerna rotoB 3aHOBO IOCTPOUTH TEOPHIO KOHKPETHOTO JISHCTBUSI B KOHKPETHOM CUTYalNH, OIMPAIOITYIOCS
Ha repeaydy U IOHUMaHHe OIIbITa IPE/IIIECTBEHHUKOB, a TOJILKO Takue Teopun 1 3 dexrusubl. [IpenonaBanue
FYMaHHUTApPHBIX JMCIMIUIMH TOJIBKO TOT/Aa CTAHET OCMBICJICHHBIM U IOJIE3HBIM, KOIJa OHO OyIeT OCO3HaHO,
OTPEAaKTHPOBAHO U MOAAHO KAK YeCnHOe U OMKPbIMOoe U0eoio2uieckoe obecnedeHie 4eio8eueckoll Oesimeb-
Hocmu. VIIeosnorus B MEpBYI0 OYepeb MPU3BaHA 00ECIICUUTDh NOAUMUKY U GOUHY — U BCSKYIO COYUANLHYIO
cmpamezuio 6006we. Ho oHa Taroke Hy)KHa IIPU JTI0O0M CMEIIOM UHOUBUOYAIbHOM YEIIOBEYECKOM HAauMHAHHH.
VIMEHHO HJICOJIOrHs M Pa3MbILIICHHE O HEH AT HHAWBHAY CHILY IPOTHBOCTOATh KOH(GOPMU3MY 00IIecTBa,
JIAIOT IIAHC Ha YCIEIIHOE uuHoe Oeticmsue (Sergeitsev, Kulikov & Mostovoi, 2021:18).
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reorpauyeckoro TEPMUHA «OKPAUHa», UHTEPIPETHPOBAB €r0 C TOCYJapCTBEHHO-
IIPAaBOBOM TOYKHU 3pEHMS M dKCTpamnoiaupoBaB Ha perruoH Cpeanero [loaHenposss, o
KOTOPOM B JIETONHCAX HET YIOMUHaHUH Kak o «KueBckoii Pycu»®, Gbina 3anoxkena
«MUHA 3aMEJUICHHOTO JIEHCTBUS», NETOHATOP KOTOPOH YCIEHIHO «CpadoTain Mocie
TOro, KaKk YKpanHa MoJIy4ujia HE3aBUCUMOCTh M CyBEPEHUTET B pe3yJibTaTe pacraja
Cogerckoro Cotro3a, 6marogapsi pyKOBOAUTEISIM KOTOPOro OHA U (DYHKLHMOHHUPYET B
rpaHula, JOCTaBIIMXCS €l B HACJIEICTBO OT HEHAaBUCTHOM TOTAIUTAPHON UMIIEPHH U
KOMMYHHCTHYECKOH naeonoruu. B utore — npobaemsi ¢ camoudenmugpuxayuei.

Yem 1ubepasibHasi AeMOKPATHS ¢ HHCTUTYIHOHAJIBHON TOYKH 3peHHS
OTJIMYAETCH OT COBPEMEHHOMH «IBETHOID> 0XJIOKpaTHH?

ITon BbIBeckol OOpPHOBI ¢ MHAKOMBICIUEM, HIEOJOTH3alUeil MCTOPUIECKOTO
nporiecca, peuuauBaMu MEpHUoia KOJOHHATN3Ma U PACOBOW CErperalnud He TOJBKO
CHOCSITCS TIaMSATHHKH OBIBIIUM «HAI[MOHAIBHBIM T'epOSIM», HO U AKMYAIU3UpyrOmcs
Ype3BbIYAHO arpecCUBHBIE U Majio MpeACKa3yeMble TEHICHIIMH OXJIOKPATHYECKOTO
XapakTepa, BO MHOIOM OOYCJIOBJICHHBIE CTPEMJIEHUEM OINpEACNICHHBIX «CETMEHTOBY»
oOmiecTBa (MapruHajIM3als U ACCOIUAIN3AINA KOTOPBIX CTAaHOBHUTCS JIOCTATOYHO
OILYyTUMOM, HEPEAKO 80CmpeOO8aHHOU CO CTOPOHBI HAITMOHATIBHBIX MPABSAINX AT U
adGUIMPOBAHHBIX C HUMH «aCCOLMAIUI WIH «KOPHOpAIHil»), MPEXIe BCEro Tak
HA3bIBAEMBIX «MEHBIIMHCTBY, B3SBIIMX HA BOOPY)KEHHUE JIO3YHTH HEOJIMOepaIn3Ma,
TOJICPAHTHOCTH M MYJBTHKYJIBTypaln3Ma, «IIOJYIHTh JIOJTH» C TIOTOMKOB T€X, KTO
TOProOBaJl «YEPHBIM JIEPEBOM», B TEUCHUE HECKOJILKUX BEKOB Hecs «Opems Oeroro ue-
JIOBEKa», U paccMaTpuBasi pabOB HE YeM MHBIM, KaK «IBHXKUMBIM UMYIIECTBOM», KTO
(OT MOPMOHOB 10 TOTAJIUTAPHBIX OOIIMH KBAKEPOB M MHIUTPUMOB), HCIOBEIYs
NPOTECTAHTU3M U pa3IMyHble HEKAHOHMYECKHE PETUruu, cTpoun «['pam Ha xoiame»,
3aKII0Yall «JI0TOBOPHI BHCKM» C KOPEHHBIM WHACHCKUM HACEIICHHEM, OrpaHHYHBast
TEPPUTOPHUIO UX MPOKUBAHUS (BEpHEE, BHDKMBAHMS) MaciiTabamMu pe3epBaluii, KTO
HacCaXJal «JIEMOKpPATHIO» appUKAHCKUM M a3WaTCKUM BapBapaM. TpyIHO CyAUTh O
CIIPaBEUIMBOCTH, TeM Oojiee Ienecoo0pa3sHOCTH «TPeOOBaHMI» IMOAOOHOTO POJIa,
BBIJIBUTAEMBIX OJTHOW YacThIO 0O0IIecTBa Opyrou, HO GakT octaerca (HhakToMm: Terephb
cuumaemcs Kaxk MUHUMYM MOBEMOHOM — BIUIOTh 10 OQUITMAILHBIX PYKOBOIUTEINEH
OpraHOB TOCY/AapCTBEHHOMN BIIACTU — He 6CMAmb HA KOJIeHO B 3HAK CONUIAPHOCTHU C
NPEJCTaBUTENSIMU TE€X, B OTHOIIEHUH KOTOPBIX B 3aKOHO/ATENILCTBE, CyNCOHON MM

¢ Mcxoast U3 TOro, 4TO B JICTONUCAX YIIOMUHAETCs UMsl «Kuil», KOTOpOe HOCUI OfMH U3 OPATHEB-TIOJISH, KUB-
X B paifoHe OymyIiero ropoja, moxy4usinero Hazpanue «Kuesy, yaensre XIX B. s nepuoan3anuy apes-
HEpPYCCKOM HCTOPHH BBENIHM B HAy4YHBIH 00OpPOT CBOEro poja «KkaOHMHETHOE» (IO CJIOBaM aKaJeMHKa
b.A. PribakoBa) HazBanue «KueBckast Pycby, HeCMOTpst Ha TO, 4TO TOCYIapCTBO C TAKMM Ha3BaHHUEM He 3a(HK-
CHPOBAHO HHU B OTEYECTBEHHBIX, HU B 3apyOe)KHBIX MUCHMEHHBIX HCTOYHUKAX: «...IloJIsSTHOM ke, KHUBYIIUM
0co0e 1 BITaCIOIIIM POJIbI CBOMMH, sDKE U 10 ceH OpaT(b) U Oeaxy HOJIsTHE, 1 KUBSXY KOO Ha CBOMX MECHTEX
¢ poxoMm cBouM. U Obima tpu Opatus: equnomy ums Kum, apyromy Llek, tpet(s)emy Xopus, a cecTpa HX
JIstben(p). M xuBsme sxe Kun Ha rope, rae ecth H(bI)HE yBO3 bopries, B 6¢ ¢ pogom cBouMm, a Opat ero Lllex
JKUBSILE Ha Apyrou rope, rae H(s)He 30BeTna lllexoBuma, a XopuB Ha TpeT(k)eu rope, OT HEro mpo3Bamacs
Xopusur(a). 1 Tako corBopuia code rpasok Bo MMs OpaTta cBoer(0) CTapeuIaro, sKoke 1 ObICTh, U HapeKoIIa
nms eMy rpag Kues...». Llur. no: Hosropoackas neronucs o crucky I1IT. Ty6posckoro (ITonroe cobpanne
pycckux neromuceit. T. XLIII) / moaror. Ttekcra O.JI. HoBukoBoii; moarot. mpunoxenus B.U. Jlerkux,
N.B. ®enopooii. M.: f3biku craBsHCKO# KyabTypbl, 2004. C. 12.
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MPaBONPUMEHUTENFHON MNPAaKTUKE TPAAULIMOHHO HCHOIB30BalICA TepMuH «colored
people». He ToBopst ye 0 TOM, 94TO € MOJUTUYSCKON | JIF000H HHOM Kapbepoid OymeT
HaBCeT/1a TOKOHYEHO, €CJIM YEJIOBEKa C TEMHBIM I[BETOM KOKH KTO-TO ITyOJIMYHO HA30-
BET «YEPHOKOXXMM» WM TMOJIBEPrHET COMHEHHIO HEOOXOIUMOCTh CKOpeHIIero
«BO3BpaTa JI0JIrOB», MOTUBUPYS COOCTBEHHYIO TOUKY 3PEHHUS TEM, YTO OH HHUKAKOTO
OTHOIICHHS HE UMEET HU K Nepuoy paboBIaJCHUs, HA K Cerperaiu, HU K KaKoi-To
Ipyroii GopMe AUCKPUMHHAIIMH IO PACOBOMY HJIM STHUYECKOMY Mpu3HaKy. [Ipu sTom
HUKaKhe, B TOM 4YHUCJIC TPaBOBbIE, apryMEHThl HE MPHUHUMAIOTCS BO BHHUMAaHUE,
UTHOPHUPYIOTCSI M HE YYUTHIBAIOTCS: €CIIU TaK MONAET U Jlajiee, He UCKII0YEHO (He4TO
MoT00HOE HEMBICIIUMO a Priori), YTO ¥ MHOTOYHCIICHHBIEC TIOTOMKH aHTUYHBIX PaOoB
MOCYUTAIOT I ce0s 1enecooOpa3HbIM MOMYyYUTh KaKYIO-THOO0 «KOMIICHCAIIUIO» OT
COBPEMEHHBIX I'PEKOB, ETUNTSH MM UTAIBbSHIEB . A YTO Je1aTh B TOM Cllydae, eCiu
NPETEH3UH HAYHYT MPEIbSBISATh HACICIHUKH €BPOIMEHCKHUX JKEHIINH, B OTHOIICHUH
KOTOPBIX JJIUTENLHOE BPeMs IEHCTBOBANO CPEIHEBEKOBOE «IPaBO MEPBO HOUM»®,
MIpUHAJIekKABIIEE COOTBETCTBYIOLIEMY (peoally, TaK Kak, 10 MHEHHUIO KOTO-TO U3 HHX,
UM TPUYHUTAIOTCS aTUMEHTHI OO «BO3MEIEHHE MPUYUHEHHOTO Bpena»? Kak Hu
CTPaHHO, B paMKax aHTJIOCAKCOHCKOT'O MPELEeIEHTHOrO MpaBa I0CTATOYHO BCETO JIUIIh
CyneOHOro pelieHus: He 04YeHb KBATM(UIIUPOBAHHOTO CYAbH ISl TOTO, YTOOBI 110100~
HOTO poja «abcypi» mpancgopmuposancs B J€HCTBYIONLYIO IOPUINYECKYI0 HOPMY,
CO BCEMH BBITEKAIOIIUMHM U3 3TOT0 MPABOBBIMH MOCIEICTBHAMHE .

MoxeT BO3HHKHYTh OOMAaHYHMBOE BIEYATICHHE, OCOOCHHO Y TE€X OIMOHEHTOB,
KTO COBEpILEHHO, JJa’Ke HA YPOBHE OCJUIETPUCTHKH, HE 3HAKOM CO CIEHU(PHUIECKUMHU
yepTaMu, 0COOEHHOCTSIMUA U HHCTUTYTaMH aHTJIOCAKCOHCKOW MTPABOBOW TPAIUIIMHU, UTO
peub UAET O YeM-TO, He MMEIOIIMM K HaM HUKAaKOTO OTHOIICHHUS, U OyAeT MpaB U He-
npaB OJHOBPEMEHHO, TaK KaK, UCXO/s 13 HOPM JeicTBytomield Koncturynuu (B penax-
uuu nomnpasok 2020 roaa), NpeACTaBUTh YTO-TO aHAJIOTMYHOE €BPONEWCKOMY MOHS-
THIO «POJUTENh HOMEP OIMH» U «POJUTEIh HOMED BA» HEJNb3s1 HU MPU KAKHX yCIIO-
BHSAX, TO €CTh HU C IOPUIAUYECKOH, HU C MOPAIbHO-3THYECKOM, HU C TEHAEPHON TOUKU
3penus. Ha Hamr B3rusin, 3nech nem Hu npeomema, Hu 06beKkma, KOTOPbIE TaK WM
MHaue MOTJIX OBl CTaTh OCHOBAaHMUEM ISl HAYYHOU TUCKYCCUH (€CITH, KOHEYHO, pedb He
UET O TMCUXUYECKH HE3IOPOBBIX JIOAAX JIMOO JIMIAX ¢ HU3KOH COIMaIbHON OTBET-
CTBEHHOCTBIO, 110 KAKUM-TO NPHYNHAM ACCOLMUPYIOMNM ceOsl ¢ HayKOM), He TOBOPS
y)K€ — MpHYEeM OJHO3HAYHO W Oe3ame/UIIIMOHHO — O HOPMAaTHUBHO-IPABOBOM
periaMeHTaluy 3aKOHOJATEeIbHOT0, TOJJ3aKOHHOTO U cy1e0HOro xapakrepa. ['pex, B
NEepBYI0 ouepelb OUOIeNHCKUid, pe3ynbTaThl KOTOPOro B MOJHONW Mepe OUIyTHJIM Ha

7 KTO-TO MOMKET [OCYHUTATH BOIPOC MOAOGHOTO pojia a0Cyp/AHBIM H AHEKIOTHYHBIM, TEM HE MEHEE NPOOIIEMBI,
IIPU BCEH MX THUIOTETUYHOCTH, C KOTOPBIE MOTYT CTOJIKHYTECS B 9TOM CIIydae, He TaK HaWBHBI U 0€300JIa4HBI,
Kak KaxkyTcs Ha nepBblif B3risia. B Coenunennsix 1llTarax, mo cyuiecTBy, OTKpPbUIM HE YTO MHOE, KaK («CSILIUK
[Tannopsi».

8 Jlaxke cTpaHHO, IOYEMyY eBpOMeiickie (GEMUHUCTKH 10 CHX TIOP HE BHECIIH 3TOT BOIPOC B KIIOBECTKY JIHS.

° Eile He Tak JaBHO — B KoHIE XIX — Havane XX B. — B CoemunenHoM KOpoJIeBCTBE NelCTBOBAIM HOPMEI,
HCXOAS M3 KOTOPBIX MY’KYMHA, BCTYNHBIIUHA B TIOJIOBBIC OTHOIICHMS C APYTUM MYXKUHMHOH, MOABEpPraycs
COOTBETCTBYIOIIEMY YTOJIOBHOMY HaKa3aHHIO (KaK B caydae ¢ quteparopoM Ockapom Yaiinbaom), BIUIOTh 0O
TIOPEMHOTO 3aKJIIOYeHHs. B HacTOSIIMI MOMEHT B 9TOH cTpaHe MOAXOOHBIE OTHOMICHHS HE TOJIIBKO HUKAK HE
IpecIIeayIoTCs, HO U pa3penieHs! 0(QUInaIbHO, BIUIOTH 10 OJHOIONBIX OPAKOB M YCHIHOBICHHS JeTel. Tak 4To
BBICKa3aHHbIC BBIIIE ITPEAIIOI0KEHHUS He TaK THIIOTETUYHBI U a0CTPaKTHBI, KaK MOTYT ITOKa3aThCsl HA HEHCKY-
LIEHHBIN, 00BIBATENLCKHMM B3IIISI.
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cebe xurenn Comoma U ['OMOppBI, MUMUKPUPOBAN HACTOIBKO, YTO B OOJIBIINHCTBE
rocynapctB EBponeiickoro coro3a oH Tenepb CYUTACTCS HE TOJIBKO JOOPOIETENbI0, HO
U «IIEHHOCTBIO», KOTOPOM, HECMOTPS HU Ha 4TO, HEOOXOAMMO COOTBETCTBOBATH. M 1oz
3TO MOJBe/eHa opuanueckas 6aza B gopme pemenuit EBpomneiickoro cyna (B 3ToM
YyBCTBYETCS BIUSHHE aHTIIOCAKCOHCKOW IIPAKTHKU») 110 TpaBaM YeJIOBeKa U HAIHO-
HaJILHOTO 3aKOHO/ATEIbCTBA LIEJIOTO PsAa WICHOB JaHHOTO coodiecTBa. Uto B 60Ib-
HIel WM MEHBIIEH CTENEHU He MOJCcem He C8UOemenbCmeosams O CUCTEMHO-UHCTH-
TYLHMOHAJIBHOM KpH3HCe TeX KOH(eccHi, B TOM YHCIIE KaTOIMIN3Ma, KOTOpBIE
au00 clenanu BUJ, YTO HUYEro HKCTPAOPAMHAPHOIO HE NMPOMCXOIMT, JIUOO0, B CHITY
pasHbIX NPUUYUH (OT MEeI0(PUINH CBSLICHHOCIYXHUTEIEeH N0 KOPPYINILUH), NOLUUIN Ha
MOBO/IY HJICOJIOTM3HPOBAHHBIX MOJUTHYECKUX SIUT OTICIBHBIX TOCYNApCTB, YUCIIO
KOTOPBIX NMEPMaHEHTHO Bo3pacTaeT. bojee TOro, ecTb OCHOBAaHHS KOHCTaTHPOBAThH
MEPMUHONIOSUYeCKU KPUZUC, TAK KaK Ae(OUHUIMN «IEMOKPATHUS» U «JIHOepaTu3M» He
TOJILKO YTPaTHJIM NEPBOHAYAIBHBIA CMBICI, HO M HE OTBEYAIOT TPeOOBAaHUSAM JIHS,
XOTsI, CHPaBEAJIMBOCTH paay HEOOXOAMMO CKa3aTh, YTO PACIIMPEHHUE MPaB U CBOOOA
yernoBeka de facto He MoxkeT, mpudeM OOBEKTUBHO, HE JMCCOHHPOBATH U BXOAMTH B
HPOTUBOPEUHE C OCYIIECTBICHUEM ITyOIMYHOM MIN 00IIeCTBEHHON BiacTH. MHaue ro-
BOpSI, CJIOBOM «JI€MOKpAaTHs», U3BECTHBIM HE OJHO THICSYENETHE, 0003HAYaeTCs TO,
YTO HE UMEET K MOTMHHOMY HapOJIOBJIACTHIO HUKAK020 omHouieHus'’.

ToT «cMBICIT», KOTOPBII BKJIAJBIBAIN B IIOHATHE HENOCpeOCmeeHHbIX WU npeo-
cmasumenvbHbix HOpM «1eMOKpaTHn», B yacTHOCTU [lnaton u Apucrorens, JaBHO He
COOTBETCTBYET (1 €Ille BOIIPOC, COOTBETCTBOBAII JIM TJe-HUOYIb M KOTIa-HUOYIb) HH
napJaMeHTapu3My, HU SJIEKTOPAIbHBIM MEXaHW3MaM (0COOEHHO YETKO 3TO MPOSBIIS-
JIOCH B MIEPUOJIBI IEHCTBUS PA3TUYHBIX [IEH30B U OTPaHUYEHHUI), 0 4eM ¢ OoJbIei 160
MEHBIIECH CTENEeHBI0 HArSATHOCTH CBUICTENBCTBYET NMPAKTHUKA, TAK KaK, PaCIIApPS
npaBa U cBOOOBI OTHOM YaCTH HACENICHUS, COCIIOBHS WIIH KJ1acca, My ONnYHbIi HHCTH-
TYT, de jure OJMLETBOPSAIOIINI U AKKYMYJIHUPYIOIIMH BIACTh, HE OYyeT 3aMHTEPECOBaH
B TOM, YTOOBI «PaBEHCTBO» HOCHIIO 8Cceobuyutl, HI YeEM U HU KEM He KOHMPOIUPYeMblil
XapakTep (B KauecTBE WUIIOCTPALMH MOXKHO YHOMSHYTH T'OJIOCOBAaHHE HECKOJIBKHX

19 JTr0GonBITHO GBLIO OBl B 3TOM CBA3M IIPEACTABUTL) PEAKIMIO HA TE IPOILIECCHI, YTO UMEKT MecTo B EBpo-
MEeWCKOM COI03€, TAKUX HCTOPHYECKHX IePCOHaXKEH, COBEPLICHHO HE IIEPEMOHMBIINXCS C TEMH, KTO ITOBEPraj
COMHEHHMIO TIOCTYJIaThl KaTOJUIM3MA, KaK «BEJIMKHUI MHKBU3UTOP» TOpKBEMaaa WM aBTOPHI IIPECIOBYTOrO
«MonoTa BejbM», TaK Kak, €CIH TCHJCHIIMH, OCHOBAaHHbIE Ha TOJIEPAHTHOCTH M MYJIbTHUKYJBbTYpAIU3ME, HO-
CTaBSIT 0]l COMHEHHE BCE T€ 3aIPEThl U HPAaBCTBEHHbIE HMIIEPATHBBI, O KOTOPBIX HE/IBYCMBICICHHO FOBOPHUTCS
B Bubanu n 1pyrux KaHOHWYECKHX UCTOYHHKAX, TO OHH MOTYT ObITh NPH3HAHBI OTPAHUYHMBAIOIIMMHY IPaBa 1
CBOOO/IBI «KMEHBLUINHCTBY U, KaK CICACTBHE, CO BPEMEHEM 3alpeLICHbl. Y 37PaBOMBICIIIIETO YeI0BeKa, 0CO-
OGEHHO BOIEPKBIIEHHOT'0, TEH/ICHIIMH OTOOHOTO PO/ia He MOTYT BEI3BAaTh HUUETO, KPOME BO3MYILICHUS U CTPEM-
JICHUsI KaKUM-TO 00pa3oM 3alUTUTH ceOsl U CBOMX ONM3KUX, OMHAKO (DaKT OocTaeTcsi (pakToOM: BCe MEHBIIEE
YUCIIO JIIO/IeH, OCOOCHHO M3 IpeJCTaBUTEINICH MOJIOAOTO MOKOJICHHUS, COOTHOCST CBOM JCHCTBHS, KEJIAHUS U
MOCTYIIKU C TEM, 4TO SIBJSUIOCH B TEYCHHE HECKOJBKHX CTOJIETHH OJHHM U3 «KpacyroJbHBIX KaMHEil» eBpo-
HeHCKON [MBUIN3ALMI, KOTa OCHOBOM Beero cunraincs Co3naTelnb, a HE YETIOBEK € €ro HU3MEHHBIMU CTpa-
CTAMHU U HAKIOHHOCTSAMHM. A €CIIM YelIOBEeK MTHOPHPYET Tady ¥ 3alpeThl, TO HET W MOHATHA rpexa. B urore
eBpoIeiicKas UBUIM3ALHS HE TOJIBKO HE Pa3BUBACTCS Iy XOBHO-HPABCTBEHHO, HO BCe 00Jiee aKTUBHO U T10CIIC-
JIOBATEIIBHO dezpadupyem u 0edsonoyuoHupyem, «BO3BpallaeTcs Ha3agy, B SIIOXY BapBapcTBa M 0€300XKH.
IMTapanokc cOCTOHUT B TOM, YTO YEIOBEYECKHH IIOPOK HE IIPOCTO MEPECTan BOCIPHHIUMATHCS OOIECTBOM afeK-
BaTHBIM 00pa3oM, C HEABHUX IIOp — OH 6036e0eH 8 CMAamyc «iubepanvHoll YeHHOCmuy», HelpepeKaeMBblIil
XapaKkTep KOTOPOH HE TOJIBKO IIEPMaHEHTHO aOCOIIOTU3UPYETCs, HO U MOCICIOBATENbHO PErIIaMEHTUPYETCS
MPaBOBBIMH HOPMaMH.
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JECSITKOB MIJJTHOHOB aMEPUKAHCKUX TPaK/JIaH 110 MOYTE, B PE3yJIbTaTe Yero KOHBEPTHI
MHOTHX U3 HUX IO KaKMM-TO IPUYMHAM TEPSIOTCS M HE JOXOMAAT 70 MyHKTA Ha3Haye-
HUSI, KOT/Ia B BBIOOPAX y4acTBYIOT HeZleecrocOOHBIE U JaXKe JABHO YIIEIINE U3 KU3HH
rpaxkJaHe, He TOBOPS YK€ O TOM, YTO MACCUBHBIM H30MpATEIBHBIM IPABOM, UYTO
abcypIHO O OMNpeAeNeHUI0, MOTyT 00JanaTh, KaKk HU CTPAaHHO, Ja)Xe JOMalIHHE
JKUBOTHBIE).

«BceobmHOCThY, Kak U «paBeHCTBO» (MONpoOyiTe n30parbes Kyna-HUOYIb,
XOTs1 OB Ha YpOBHE MYHHUIUIAJIUTETa, HE o0nanas GUHAHCOBBIM OOECIIEUCHUEM WU
MapTUHHON MOANEPAKKOHN, U Bbl IOWMETE, YTO 3TO BCEroO JIUIIb pa3peKiaMUpOBaHHAs
(buKIus), HEe YTO MHOE, KaK OJHA M3 JIMOEpATbHBIX «MU(DOIOTeM», TpeIHA3HAYCHHAS
IUIS TOTO, YTOOBI «PEAKIHs YeJIOBEKa», BbI3BAaHHAS JEKJIAPaTUBHOCTHIO €r0 CTaTyca,
TUCKOM(pOPTOM M pa304apoBaHUEM OT HEBO3MOXKHOCTH peau3alliy IpaB U cBOOO,
Obu1a OBl — MaxkcumanrbHo «ambdusarenmuoiy. Hampumep, 0 Kakol «BCEOOIIHOCTH
MOJKET WJATH pedb, €CIH TJIaBy TOCYAapCcTBa M30UPAIOT HE JeecrocoOHbIe TpaXaaHe,
JOCTHUTIINE HEOOXOAMMOro BO3pacTa M OTBEYAIOLIME ONPEAEICHHBIM TPEOOBAHUSM,
a BCEro JIMIIb HECKOJbKO COTEH YEJIOBEK, UMEHYEMbIX «KOJUIETHEH BBIOOPILIUKOBY,
B YHMCJICHHOM OTHOILIEHUM HE PAaBHBIX MEXIY COOOH, Tak KaK MPeICTaBUTEILCTBO OT
IITaTOB B 3TOM «BPEMEHHOM» oprane HocuT nuddepenmpoBanublii xapakrep. Emne
OoJiee «IEMOKpPATUYHOI» SIBISETCS IPAKTHUKA, COIVIACHO KOTOPOH B BEIOOpax — HU B
Kakoil u3 GpopM — HE MPUHUMAIOT yYacTHE TpakJIaHe, UMEIOLIHE CYyIUMOCTb: OJIHO
JIeNI0, KOTJIa YeJIOBEK, COBEPIIMBIIUI YTOJIOBHOE MPECTYIUICHUE, 02PAHUYUBACNCS 8
npasax 6ce2o Iuub Ha nepuoo HAXOXKICHNS B ICHUTEHIIMAPHOM YUPEKICHNH, T1€ OH
0TOBIBAaET HaKa3aHKE, ITOCIIE YeTO0 OHU BOCCTAHABIUBAIOTCSA, IPYyToe AeJI0, KOraa nopa-
Jcenue 6 npaee W30UpaThb M OBITH M30pPAHHBIM HOCUm aOCOMOMHbIL Xapakmep,
HE3aBHCHUMO OT TOrO, CHSTa C 4eloBeKa CynuMocTh wiu HeT. Korma Bo riaBy yria
OpraHM3ali M JESTebHOCTH OPraHoB MyOJMYHOW BJIACTU CTaBUTCS npoyedypa
U nepuooudecKas CMeHsemocms «U30paHHUKOB Hapoay, TO KaKUX-T1M0O0 BOIPOCOB,
CBSI3aHHBIX C «PaBEHCTBOM» WJIM «BCEOOIHOCTBbIO», HE BO3HHUKAET, AXe C YUETOM
TOro (hakTa, 4To OJMH U TOT XK€ YEJIOBEK MOKET 3aHUMAaTh BBIOOPHYIO JIOJDKHOCThH B
TE€YEHUE MHOTHUX JECATHICTHH (M 3TO CUUTAETCS BOIUIOIIEHUEM «IEMOKPATHI).

Wnymuye napaniensHo, Kak Obl JOMOJHSIOMIUE APYT APYTa, noaumuzayus 1
uzeépaujeHue UCTOPUM (ITO XapaKTEPHO HE TOJBKO JUISl AHTJIOCAKCOHCKHX, HO M JUIS
OTJENBHBIX EBPOIEHCKUX TOCYJapCTB POMAaHO-TEPMAHCKOH NpPaBOBOM TpaJHLIUH,
MO3UIIMOHUPYIOMIUX ce0sl «OTUIOTOM JEMOKpPAaTHH») Bce Ooyee akmyaiusupyomes u
CMAHOBAMC OOMUHUPYIOWUMU B Kpyrax Hay4HOIO COOOIIECTBA, BBIIOIHSAIOLIETO
«COLMAJIbHBIN 3aKa3y», U cpelncTBax mMaccoBod nHpopmauuu, de facto pasBszaBinx
OECKOMITPOMHUCCHYIO HCOJIOTHUECKYI0 BOWHY MPOTUB CTpaH, HE Pa3AESIONIMX TaK
HA3bIBAEMBIX «IMOCTMOJIEPHUCTCKUX IIEHHOCTEI», OCHOBAaHHBIX Ha TOJEPAHTHOCTH,
MYJITUKYJIBTYpaIu3Me U COBPEMEHHON MHTEPIPETAIIMN COOTBETCTBYIOIINX CTaIUN 1
TEH/ICHIINI UCTOPUIECKOTO MpOIIecca, MOMyIAPH3UPYEMBIX B KAUYECTBE «IIPUMEpPa IS
noapaxanusy. CrpaBeaIMBO WM HET — MPUHIUIHAAIBHOTO 3HAUYEHHSI HE UMEET, HO
onpagovieaemcsi, B Oonpieil 1100 MEHBILICH CTENEeHU, NPpaKmuyecKu 6ce, 4To He
MPOTHBOPEYHUT YCTOWYHMBHIM MIA0JIOHAM M CTEPEOTHIIaM, CIOXKHMBIIUMCS B TCUCHHE
MOCJIETHUX BEKOB B OOIIECTBEHHOM CO3HAHMH, B TOM YHCJI€ B OTHOLICHUH TOTO, YTO C
KOHCTUTYLMOHHO-TIPABOBOM M MHCTUTYLMOHAJIBHOW TOYKH 3PEHUS MNPEACTABISACT
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co0oif «Oyp)KyasHO-TMOepabHAs JTEMOKPATHS» W €€ AHTJIOCAKCOHCKH BapHaHT B
Buze npecinoByToro «I'pana Ha xonme». OcoOEHHO YUUTHIBAs TO 0OCTOSITEIHCTBO, UTO
HU O KAaKOM «paBEHCTBE» IPABOBOTO IIOJIOKEHUS PA3IMYHBIX TPYII HACEICHUS,
OJIUIIETBOPSBIIMX OO0 aMEPUKAHCKYIO TPAKAAHCKYIO HAIMIO, JITUTEIHHOE BpEMs
pedb He MOIJIa UATH B IPUHIIMIIE, HE TOBOPS YXKE O «BCCOOIIHOCTH», HOCHBILIEH de
facto dexnapamuenwiii u pacoso-cezpecayuonnblil XapaxkTep.

K npumepy, pan GamMunuii HEKOTOPHIX EHCTBYIOMIMX MOIMTHKOB'' xopomro
W3BECTHBI €IIe C MEePHO/Ia, KOT/Ia «3aMOPCKUE TEPPUTOPUNY SIBIISITUCH OPUTAHCKUMHU
KOJIOHUSIMU: WX TPEAKH (3eMIIEBIIACIbIbI, OAHKUPBHI, aJBOKATHI, CYJOBIAJEIbIIbI),
OTHOCHBUIMECS K SKOHOMHUYECKOH, (PUHAHCOBOW M MOJMTUYECKOH JIMTE, 3aHUMAJIH
pas3NuYHble JODKHOCTH CHAvaja B KOJOHMAIBHBIX CTPYKTYpax IMpPeICTaBUTEIBLHOH,
WCTIOJTHUTENFHON M CyJeOHOW BIAcTH WM «ONIO3UIHOHHBIX» KOHTHHEHTaNIbHBIX
KOHI'PECCOB, MOATOTOBUBIIUX MOYBY JJISI MPOBO3IJAIICHUS TPUHAALUATHIO LITATaMH
HE3aBUCHMOCTH OT METPOIOJIHH, a MOCJE €€ MOIyUYeHHs] aBTOMATUYECKH IEePECeB B
Kpecna neneratoB KOHCTUTYIIMOHHBIX KOHBEHTOB U accambieil (rae Mbl He Hainem,
JlaXke, HECMOTPS Ha TO, UTO Oy0eM OYeHb cmapamuvcst, Hu oHOTO «colored people», Hu
OJIHOTO TPEACTABUTENS] KOPEHHOTO HMHICHCKOTO HACEIECHUS WM SKEHIIUHBI). DTO
HUKOT/Ia HE PacCMaTPUBAIOCh «CEMEHCTBEHHOCTBIO», HE MOJBEPrajioch KPUTUKE H
BOCIIPHHUMAJIOCh B KaY€CTBE MPEEMCTBCHHOCTU (OCOOEHHO B KOHTEKCTE TOTO, 4YTO,
COIIaCHO PCHICHHUAM CYJ0B, B HCKOTOPBIX LITATaX YCPHOKOXMUEC HC MOIJIU IMOJIYUYUTH
BEICIIIET0 00pa30BaHMsI BILIOTH 0 KOHIA XX B.), KaK M TOT (DAaKT, 4TO YIeHAMH 00eHnxX
nanat ¢enepaabHoro KoHrpecca wiy jeruciatyp IITaTOB MPEACTABUTEIH COOTBET-
CTBYIOIIMX CEMEH SBISUIMCH B TEUECHHE TPUALIATH, COPOKa U OoJee jeT. Tem He MeHee,
MPaKTHKa Mo100HOTO poia MOBTOPSETCS PETYIISPHO (M Ha perMOHAIBHOM YPOBHE, U Ha
0O0IIeHAIIMOHATIFHOM ), M3 KaMIIaHUM B KaMIaHWUIO, OHAKO CTOUT B JIIOOOM JIPyroM
roCyJapcTBe, OCOOCHHO B TEX, TJIE He pa30esaomcst «KUEHHOCTH» U «KPUTEPHI» AEMO-
KpaTHU CTPOTO OMPEICICHHOr0 00pasla, KOMY-TO U30paThCsi HA KOHKPETHYIO JOJDK-
HOCTB 00JIee IBYX CPOKOB O, 3TO KBATU(PHIIUPYETCS — HE WHAUE, KaK aBTOPHUTA-
pu3M, IUKTaTypa, MONpaHue MpaB M CBOOOJ YENIOBEKA, 32 YTO BBOJSATCS CAaHKIUU U
BCEBO3MOXKHBIC «IITPAQHBIC) OrPaHUUCHHUSI.

C YUCTOM BbICKAa3aHHBIX 3aMeanHﬁ, TPYAHO OTKa3aTbCA OT MBICIIU, UCXOA U3
KOTOPO#, COBPEMEHHBIE T'OCYJIapCTBO U IPaBO, B TPOIECCE KaK DBOJIOIMOHHOTO,
TaK W PEBOJIIOLMOHHOTO PA3BUTHUS, MPOOOINHCAIOM BOCIPUHUMATDH «JIEMOKPATUION
(B BecbMa BapHaTHUBHBIX CIIOBOCOYETAHUSIX — OT OypXKya3HO-THOEpanbHOW, CO-
CJIOBHO-TIPEJICTABUTEIBHON MIIM XPUCTHAHCKOM O COBETCKOM M HAPOJHOH ) IPUMEPHO
B T€X )K€ CMBICIIOBBIX 3HAUEHUSIX, YTO U IBECTH TSTHICCAT JIET Ha3a/l, B AIIOXY CUCTEM-
HOrO Kpu3uca (eoaanbHON 0O0LIeCTBEHHONH (OpMalUM W CTarHUPYIOMIEro abcoJIro-
TU3Ma, KOTOPBIN MPEANoaraiy CyuecmeeHnblM 00pasom 0cpanuyume JIubo noaHo-
CMbl0 TUKEUOUPOBAMb TIOCPEACTBOM TaKUX MHCTUTYTOB, KaK BHIOODHI M ITapJIaMEHTa-
pu3m. Ho anekTopanbHbie POLeAypbl, TPAIUIIMOHHO JICXKAIUE B OCHOBE JTHOOBIX (hopM
NPE/ICTABUTENILHON JIEMOKPATHH, 8ecbMd 00p020e YO0080IbCMEUe, «IOPOTOBU3HA

11 B kauecTBe mpuMepa MOXKHO TpuBecTH (hamuinio « KIMHTOH»: ee 00naaareib, B 4aCTHOCTH, B JIMIE TyOepHa-
TOpa ITaTa Hb}o-ﬁop}c Jxopmxa KinnntoHa, nzBecteH ¢ KoHcTuTyIMOHHOr0 KOHBEHTa 1787 T. Kak OJIUH U3 TeX,
KTO, HE MOJUICPIKaB MOJOKEHHH (eepabHOTO YUPEAUTEIBHOIO aKTa, OrPAaHMYMBABIIKX TIPaBa IITATOB U MOJ-
HOMOYHS PETHOHAIIBHBIX OPTraHOB BIIACTH, OTKA3JICSI IPHHUMATH YYaCTHE B €r0 paboTe U MOKKUHYJI 3aCeIaHue.
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KOTOpPOr0 JIMIIb TOJIBKO BO3pacTaeT B 3aBUCHUMOCTH OT TOrO, KAaKOW BIIACTHBIN
OpraH — MYHHIIMIIAJIbHBINA, PETHOHATBHBIA WM OOIICHANMOHAILHBIA — (OPMHUPY-
eTcs. YKe B 9TOM 3aJI0KEHO npomusopeuue hyHOaMeHmaIbHo20 Xapakmepa MExXIy
TEM, YTO NPOJEKIAPUPOBAHO B FOPUIUUYECKOM AKTE, U TEM, UTO UMEET MECTO Ha MpakK-
THUKE. B HOBelIIEH HCTOPUU JIMIIb B COBETCKUID MEPUOA, KOT/Ia OpraHU3alusl IPOBe-
JIEHUS OYEepPEIHbIX WM BHEOUEPEIHBIX BHIOOPOB JIeXKajia UCKIIIOYUTENBHO Ha rocyaap-
CTBE, MaTepUaIbHOE MOJIOKEHHE JINIA, OAJUIOTUPYIOLIETOCs B IEMYyTAThI, IO CYIIECTBY
HE Urpajio HUKAKOW pOJIH, TaK KaK eMy He TpeOOBaIHNCh «CTIOHCOPBI», U3 (PUHAHCOBBIX
CPEIICTB KOTOPHIX OIUIAYMBAJIUCh KOHKPETHBIE CTaauU HM30UpaTEeNBLHOTO Mpolecca.
B rocymapcTBax, MO3HIMOHMPYIONIUX ce0sl «OIIOTOM JIEMOKpaTHW»'Z, HauMHAas cO
BPEMEHH TOSIBIICHUS] TAKOTO MHCTUTYTA, KaK BBHIOOPHI, BAXKHEHINYIO pOJIb UIPAjo He
9YTO MHOE, KaK SKOHOMHUYECKOE ITOJIOKEHHE JIUIIA, MaTepUualIn3alieldl KOTOPOro ObLT
«UMYIIECTBEHHBIN LIEH3» U «M30UpaTeNbHbIA HAJOT», NeHCTBOBABILN, HAIPUMED, B
Tex sxe CoenuneHHpix IllTaTax 10 HCTOPMYECKHUM MEpKaM €lle COBCEM HEIaBHO',
MMO3BOJISIBILIMN WJIM JIMIIABIIANA YeJIOBEKa BO3MOYKHOCTH y4acTBOBAaTh B pealu3aluu
MACCUBHOTO JTMOO aKTUBHOTO HM30MpaTeNIbHOrO MpaBa (MpU ITOM MNOJYEPKHEM, UTO
peYb UAET 0 BTOPOH NojioBuHE XX BeKa, a He 0 CPETHEBEKOBOM IMEPHOJIE).

I[pyrI/IMI/I CJIOBaMu, B O6IIICCTBCHHBIX CHCTEMAx, OCHOBAHHBIX Ha KJIaCCOBOM WIIH
COCTIOBHOM M depeHIInauy HaCeICHUs, «IEMOKPATUI» He accoyuupyemcs ¢ 00ib-
IIMHCTBOM M Bcer/ia OyieT HOCUTD JeKJIapaTUBHBIN XapakTep, 00yCIOBICHHBINA COLH-
abHOM CTpaTH(UKAIMEH U OTCYTCTBUEM PABEHCTBA, TAK KaK y uejoBeka'®, He oTBeva-
IOLETO COOTBETCTBYIOUIMM KPUTEPHSAM, YCTAaHOBIECHHBIM IPABSIIEH dJIUTOH, MPEXKIE

12 Hanpumep, B Koncrutyuu ®panuuu 1791 roga (Otaen I1. [lepeuunoe cobpanue. U36panue BHIGOPIIUKOB)
3TO PETJIAMEHTHUPOBAIOCH CIECAYIOIMM 00pa3oM: «... HUKTO He MoxeT OBITH M30paH BBHIOOPIIMKOM, €CIIH,
KpOMeE YCIIOBHH, HEOOXOJUMBIX JUIsl BHECEHHS B UUCJIO aKTHBHBIX IpaXkaaH (T/e 0 )KEHIMHAX pedb BOOOIIIe He
nia. — Aem.), OH HE YAOBJIETBOPSCT HIKECICIYIOIMM TPeOOBaHMSAM: B TOPOAaX C HACEICHUEM CBBIIIE
6000 — BilageHne Ha MpaBax COOCTBEHHOCTH WM MOKU3HEHHOE BIIAJCHHE UMYILECTBOM, IPUHOCSIINM, 110
OLIEHKE, COTJIACHO HAJIOTOBBIM CIMCKaM, JOXOJ, paBHbIM ctoumoctu 200 pabouux AHEH MO MECTHBIM yCIO-
BUSIM, T HA€M KUJIOTO MOMEMIEHHUS, TIPUHOCSIIEro, COIJIACHO TEM K€ CIUCKaM II0 OLIEHKE, T0XO0J, PaBHBII
croumoctu 150 pabouux aHeil; B roponax ¢ HacenenueM MeHee 6000 — BiasieHE Ha MpaBaX COOCTBEHHOCTH
WU TIOXKHU3HEHHOE BIIaJICHHE NMYIIECTBOM, IPUHOCSIINM I10 OLICHKE, COTTIACHO HAJIOTOBBIM CIHCKaM, JI0XOJ,
paBHBIi cronmocTtH 150 pabounx J{HEH 10 MECTHBIM YCIIOBHSIM, MIIM HAeM >KHJIOTO IIOMEISHUS], IPUHOCSIIETO,
COTJIACHO TEM JK€ CITUCKaM IO OLEHKe, 0X0[, paBHBINA ctomMocTH 100 paGounx IHEH; B CEIBCKOH MECTHO-
CTH — BJIaJICHHE Ha IpaBe COOCTBEHHOCTH WJIH ITOXKU3HEHHOE M0JIb30BaHHE UMYLIECTBOM, IIPHHOCSIIHNM, CO-
IJIACHO HAJIOTOBBIM CITUCKAaM I10 OLIEHKE, JOXOJ, PaBHBIH 110 MeCTHOU cTouMocTH 150 pabo4nM THSIM, UM HaeM
nu00 apeHJa MMYILECTBA, LEHHOCTh KOTOPOrO II0 HAJOrOBBIM CHMCKaM paBHa ctomMoctd 400 paboumx
nueid...» (Krasheninnikova, 2000:53—54).

13 Tak, uuraem B XXIV nonpaske k Koncrutyuuu Coemunennsix 1lltatoB, patuduuupoBanHoii 23 sHBaps
1964 r.: «...IlpaBo rpaxnan CoenuHeHHbIX LIITaTOB y4acTBOBAaTH B TOJOCOBAHUH HA JIFOOBIX MIEPBUYHBIX HITH
UHBIX BbIOOpax 3a [Ipesunenta wim Bune-npesnnenra, 3a Bei6opmykos [Ipesunenta wim Bune-npesnnenrta
100 3a CeHATOPOB WM NpescraButenel B KoHrpecc He NOMMKHO OocmapuBaThCs WM orpaHnauBathes Coenu-
HeHHbIMU [lITatamMu MO0 KakUM-IMOO IITATOM BCIEACTBHE HEYIUIAThl KAKOro-muOo M30MpaTenbHOrO MU
uHoro Hanora...» (Krasheninnikova, 2000:168).

14 HanpuMep, unTaeM B cTaThe BTOpoil Koncturymuu mrara Hero-Mopk 1822 r.: «...IIpaBoM ydacTus B BbI-
6opax B ropojie WK Yy4acTKe, B KOTOPOM OH JKUBET, a HE B APYroM MecTe (HaIUIO LeH3 0CeUIOCTH. — Agm.),
JUISl HA3HAUEHMS BCEX JOJDKHOCTHBIX JIMI, KOTOPBIE TeNeph MM BIIOCIEACTBUH OyayT H30MpaThCcs HApOIOM,
MONB3yeTCs BCAKUHA TPaKIaHHH, UMEIOIIUH OT POy ABaJIaTh OAWH TOJ, KHBIIUH B IITaTe B TEYEHHE roja
nepe]] BEI0OpaMu, B KOTOPBIX OH JKEJIaeT Y4acTBOBATh, KOTOPBIA CBEPX TOTO JKHJI B TCUCHHUE ITOCIEAHUX IECTU
MECSIIEB B TOM K€ TOpOJie WIH TpadCcTBe, I/Ie OH MOXKET I10JIaBaTh CBOM I'OJIOC U KOTOPBIH B IIPEANIECTBYOIIEM
BBIOOpaM oy IUIATWII INTATy WM IPad)CTBY NMPSIMOM JIMYHBIN MM 3eMENIbHBIA HAJOT; WM JK€ KOTOPBIH, C
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BCEro He 00JIaJIaloIero YacTHOW COOCTBEHHOCTBIO JINOO HEOOXOJAMMBIM (B KOJIHYE-
CTBEHHOM W KAaYeCTBECHHOM BBIPAXCHHH) UMYIIECTBOM, a Priori He OO0INHCHO Oblmb
COBOKYITHOCTH TIPaB, HIACHTUYHBIX WK COMOCTABUMBIX ¢ 00BEMOM, KOTOPBIM 3aKOHO-
JaTeIbHO HaJelleH MepapXU4eCKH BBIIIECTOSIINI wieH obmecTBa. IMeHHO 1o 3Toi
NPUYHHE B IEPUOJT IEPBBIX OYPiKya3HO-THOEPaTbHBIX PEBOIIOIMN CIIOBOM «JIEMOKpa-
THUS HE Ha3bIBAIU TE€ MOJIMTHUECKUE PEKHUMBI, KOTOPbIe CPOPMUPOBAIUCH B PE3yJib-
TaTe, OTAABask MPEANOUYTCHHE TEPMHHAM «KOHCTUTYIIMOHHASI MOHAPXUS» U «PecIryO-
nuKa», Hu de jure, Hu de facto He KoppecnioHIUpYOIUM (popMe NpaBIIeHUs, aCCOLUU-
pyemoii ¢ Hapodoeracmuem N OOTLUWUHCMBOM AEECIIOCOOHOr0 HaceneHus. MneHTu-
(buKalys HacCeJICHHUs 110 'eHICPHBIM, PACOBBIM U 3THUYECKUM MPH3HAKAM HE paccMat-
puBamach — BIUIOTH 10 XX B. — KpUTEpUEM, JISKAIIUM B OCHOBE PaBEHCTBA U
BCEOOITHOCTH (HECMOTPS HA CTPEMJICHHE COBPEMEHHBIX KHHEMATOrpa(uCTOB U muca-
Telneil BHYIIUTB HAM MBICITB O TOM, YTO MPEICTABUTEILHUIIBI «CIa00ro monay'> u moau
C TEMHBIM IIBETOM KOXKM 00JIa/laii MPAaKTUYECKH TaKUMH K€ MPaBaMH, Kak U Oenble
MY>KYMHBI, 3aHUMasi TOJDKHOCTU B TOCYJApCTBEHHOM arapare, MOJUIHHA U MPOYUX
CTPYKTYypax ImyOJUYHOM BJIACTH), B CBSI3U C YEM MPABOM U30UpaTh U ObITh H30paHHBIM
peanbHO OBLTH HAJETCHBI BCETO JIUILb HEeCKOIbKO NPOYEHMOs TPAXKAaH WU MOIIaH-
HbIX (B ToM uncie Coemunennbix lItatos u TymanHoro Ansouona)'®.

OpY’KHEM U aMyHHUIIMEH, B TEYEHHE roJla HeC CIIy)KOy B ONOI4YeHHH. .. [IpaBoM ydacTus B BHIOOpAXx MOJIb3YIOTCS
Te U3 TpaXKJaH, UIMEIOLINE IBAIL[aTh OAWH I0Jl, KOTOPBIE JKHJIM B IIITATE B TEYCHHUE TPEX JIET, IPEALIECTBYOIINX
BBIOOPaM. .., KOTOPBIE JIMYHBIM TPYZOM NPHMHUMAIN Y4acTHE B MCIPABICHUM AOPOTH MM YIUIATHIIH, B3aMEH
UX JIMYHOTO TPYyJZa, COOTBETCTBYIOIIYIO CyMMY, YCTAHOBICHHYIO 3aKOHOM. Hukakoil 1[BETHOH uenoBek He
HMEeT MpaBa y4acThs B BEIOOPaxX, 32 UCKIIOUEHHEM TOTO CITydasl, €CIIH OH B TEUECHHE TPEX JIET COCTOSUI TPax-
JTAHUHOM IITaTa U 3a TOJ A0 BHIOOPOB BIIA/EN HEIBIDKMMBIM MMYIIECTBOM CTOMMOCTBIO B 250 mommapos,
CBOOOHBIM OT BCSIKHX JIOJITOB U Hayoros...» (Krasheninnikova, 2000:127).

15 Tak, B Coenunennbix Illrarax «cinabbiii 1om» Moay4ua u30MparelbHbIe paBa Beero jaumb B 1920 r. —
uepes cmo mpuoyams mpu eoda nocie npunATua denepansuoit Koncruryuuu, cornacno XIX nompaske:
«...IlpaBo ronoca rpaxaannHa CoexuHeHHBIX 11ITaTOB He TOKHO OCHApHBATHCS WM OrpaHuduBaThest Co-
ennneHnbiMu LlTaTamu nnm kakuM-nubo mrarom 1o npusHaky mnojiay» (Krasheninnikova, 2000:167). B coro
ouepenb Bo DpaHuun — poauHe «/Jleknapanun npas yeaoBeKa U IpaskaHMHa» — JKCHILMHbI CTaIn 001a1aTh
n30HMpaTeNbHBIM paBoM mosbko 1o Korerurynun IV pecryOmuku 1946 r.: «...Cratbs 4. B ycnoBusix, omnpe-
JIETICHHBIX 3aKOHOM, H30MpaTeIsiMU SIBIISIOTCS BCE COBEPIICHHONETHHE 000€r0 moia (paHIly3CKHe rpakaaHe
U JIMI[a, COCTOSIIINE O (PaHITy3CKOI BIACTBIO, TOIB3YIONINECS IPAKAAHCKUMH U ITOJTUTHIECKIMH PaBaMID»
(Krasheninnikova, 2000:232).

16 Buumo, «CThIISCH) CBOETO MPOLLIOTO U CTApasCh HE IPMUMHUTH JYIIEBHBIX CTPAJAHUN MOJIOIOMY TOKO-
JICHUIO, B IIEPBYIO OYepeIb IIOTOMKaM BCEX TEX, KTO MOJABEPICs PacOBOM AMCKPHMHHALIUY, aBTOPHI COBPEMEH-
HBIX Y4eOHHKOB HE BKJIIOYAIOT B HUX TVIaB MIIM PA3/eJIoB, MOCBAIIEHHBIX TOMY UCTOPUYECKOMY MEPHOAY, B
TEUeHNUEe KOTOPOro HE TOJBKO MPONBETaNa, HO U MAaKCHMAJbHO LIMPOKO MOIMYJSIPH3MPOBANach B CPEACTBAX
MaccoBOH MH(oOpMaIyy 1 MponaraHAupoOBaIach CPeIH aMEPUKAHCKOTO, OPUTAHCKOTO, TOJUIAHACKOTO, Oeb-
THHCKOTO HAaceNeHUsI pabOTOPToBIs Kak OfHA U3 ()OPM «IIEPBOHAYAILHOTO HAKOIUICHHSD) KalKTajla, Ha4aloM
KOTOPOI1 OCITY>KIJIO pelieHue Jopaa-npoTekropa Aurinu Onueepa KpoMBelis 1 ero NpoTecTaHTCKOTO OKpY-
JKEHUsI O HAIpaBJICHNH B KaueCTBE HAaKa3aHUs B «3aMopckue Tepputopum» B HoBom CBeTe OpTOJOKCATBHBIX
UPJIAH/ICKUX KAaTOJIMKOB. VHaue roBopsi, HOSIBICHUIO HOBOW — HeanmuuHol — 31O0XU pabcTBa MUP 00s13aH
MPEKAE BCErO JIOSIM ¢ OEJIbIM LIBETOM KOXKH, a He apHKaHIaM, IOTOMKH KOTOPBIX Bce OoJiee HacTOHYMBO
TpeOYIOT «BO3MEILEHUS Bpe/ia» 3a FEHOLU]] M YHIDKEHHUE, CTaBs BCEX B KAYECTBE OKAHUSA 32 «TPEXU IPEAKOB)
Ha KOJIEHH U pa3pyllasi HaMsITHUKH.

Hanmomunm, uto rpaskgane CoeanHeHHBIX 1lTaTOB ¢ O€BIM U TEMHBIM IIBETOM KOXKH ObLTH — de jure, HO HE
de facto (Tak Kak peXHUM Cerperanyy MO PacOBOMY M 3THHYECKOMY IPH3HAKY IPOMIMICS OO0 CEPeAUHEI
XX B.) — ypaBHEHEHI B IIpaBax, HCXOAS U3 MooxxeHnit XV monpasky, patudunuposaHHoii 3 ¢pespains 1870 .
«...IlpaBo romoca rpaxkman CoenuneHHbIx IllTaToB HE HOKHO OCIApUBATHCS WM OTPAHHYMBATHCS
CoenuHennbiMu lITaTamMu nitn KakMM-IH00 ITATOM I10 IPU3HAKY PAChL, [[BETA KOXKU JINOO BHINOJIHEHHUS paHee
noaHeBoNIbHOM padoTe» (Krasheninnikova, 2000:135).
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C Kakoii HeIb10 «PeJaKTHPYIOT) HCTOPHIO FOCYIapcTBa U npaBa?

VY KOro-To MOXXET BO3HHUKHYTH OOMaHUYMBOE BIEUYATICHHE, YTO HOAUMUIAYUS
ucmopuu, ¢ BBIMapbIBAHHEM OTAEIBHBIX MEPHO/IOB, HECYIIUX Ha cebe HeraTHBHBIN
OTII€YaTOK JJIs1 HApOJOB, UCIIBITABIINX TaK HAa3bIBAEMOE «OpeMsi 0€10r0 YeI0BEKa», —
3TO SIBJIE€HUE, 3aKOHOMEPHOCTb KOTOPOIO HE TOJIBKO OUYE€BHUJHA, HO U ONpaBJaHHA
C T'YMaHHCTUYECKOM TOUYKHU 3PEHUs], TaK KaK MHOI'O€, HEMOCPEACTBEHHO CBSI3aHHOE C
paOoBiaieHueM, TOProBiIeii JTH0AbMU U KOJIOHUATU3MOB B 11€JI0M, UMEBILIUMH MECTO B
CTpaHax, MO3UIMOHUPYIOIUX ce0sl B KauecCTBE «OIIOTa AEMOKpPAaTHI», A0 CUX IOp
TaK U He NOJIYYUIO AO0eK8AMHOU OyeHKU, HECMOTps. Ha OOJbIIOoe, MO OTIACIHHBIM
BOIPOCAaM 3HAYUTEIBHOE KOJIMYECTBO HccienoBaHuidl. Curyanus ycyryOuseTcs Tem
o0cTosATENHCTBOM, uTO 1ocie pacnaaa CoBerckoro Coro3a, yaeHble KOTOPOTO TN KaK
ObI B aBaHTap/Ie Mpoliecca N3yUeHHs XapaKTepPHbIX OCOOCHHOCTEH U criennuKy cTa-
HOBJICHHS TOCY/IapCTBa U MPaBa CTPAH «TPETHETO0 MHUPa», OCBOOOAMBIIMXCS OT KOJO-
HUAJIbHOM 3aBUCUMOCTH M BCTABLIMX Ha IIyTh CAMOCTOSTEILHOIO Pa3BUTHS, O UYEM CBU-
JETEIbCTBYIOT pabOThI, MOCBALICHHBIE IIUPOKOMY Kpyry mpobiiem, ObLIM B TOH WU
MHOM CTENEHU YTpadyeHbl HAyYHbIE IIKOJIbI, YTO HE MOIJIO HE CKA3aTbCs HA KauecTBE
«IIpOU3BEICHUI» COBpeMEeHHbIX aBTOpoB. He 3Has mpomwtoro, Tem 6osee noasepras
HE BCer/ia ONpaB/IaHHON peBU3HH Haubosiee HENIPUATHBIC U TPAarn4eCKUe «CTPaHUIIbD»,
CO BCEMH BBITEKAIOIINMU «IOCIECTBUAMMIY, HEB3S C YBEPEHHOCTBIO CKa3aTh, KAKUM
Oyzmer Oynmymiee, HECMOTPSI Ha HOBYIO IPOMBIIIICHHYIO PEBOJIOIMIO M TO3TAIHYIO
(pOBHU3ANMIO OOMIECTBEHHBIX IMPOIECCOB (C TUMEPTPOPHPOBAHHON aOCOTFOTH3A-
Uei mpaB M cBOOOJ 4YeJIOBEKa), C YeM CTAJIKMBACTCS PsI TOCYAAapCTB, B MCTOPHH
KOTOPBIX BEChMa CYIIECTBEHHBIH CJ€l OCTABMJIM B3aWMOUCKIIOYAIONINE APYT Apyra
TEHJCHIUU: 0eMOKpamu3ayus NOIUTUYECKOTO PEKUMA BHYTPU CTPaHbl U KOJIOHU3A-
Yusi «3aMOPCKHMX TEppPUTOpUil», TOProsisi pabamu 3a ee mpenaenaMmu (4ro ObLIO J0-
BOJIbHO XapakTepHo i1 CoenquHeHHoro KoponeBcTBa, TMKBUANPOBABLIETO paOCTBO B
KoHIIe nepBoii TpeTn XIX B., mapaiienbHO CyleCTBEHHBIM 00pa3oM aKTUBU3UPOBAB
nporiecc tudepanu3anuu n30upaTenbHOro Mpasa, 3aBepiuBinuiics pegopmoit 1832 r.,
HU B Y€M HE M3MEHUBIIEH IOJ0XKEHUE «CJIad0oro Moia» Kak MOJIaHHBIX, TaK CKa3aTh,
«BTOPOTO» COPTa, NOPAKEHHBIX B IIpaBe U30UPaTh U OBITH H30PAHHBIMH, B TO YK€ BPEeMs
MIPO/IOJIKABIIETO CHA0KaTh CBOM OBIBIINE «3aMOPCKHE TEPPUTOPUN» pabaMu U3 paaa
peruonos Adpuku)'’.

17 TMaTepHanu3M U CHUCXOJMTENBLHOE OTHOLIEHHE K «3aMOPCKMM TEPPUTOPUSM», MOJIYYHUBIIMM HE3ABHCH-
MOCTb, BO MHOTOM XapaKTEPHO HE TOJIBKO Juisi ObIBIINX MeTpornonuid, Tuna CoequHeHHoro Koposescrsa win
OpaHuu, HO U AT TeX TOCYJapcTB, KOTOpBIE, 001aast KOra-To CTaTycOM KOJOHMH, CaMU B CBOIO OUepehb
HHUKOTZa X He UMeInH, X0Ts de facto OTHOIIEHNE K CTpaHaM «TPETHET0 MUPa» HOCHT SIBHBIC IIPU3HAKU HEOKO-
noHunanu3Ma. [lapagokc COCTOUT B TOM, 4TO B CHIIY LEJIOTO Psfa MPUYUH — OT CaMOOBITHBIX TPAmUIMI 10
peluruy — Jaxke Takue «IUIaBUJIbHbIE KOTJIbDY, kak CoenunenHsle IlITaTsl, Bce Xyske CIpPaBIIAIOTCS C ATHO-
HaLMOHANBHBIMHU, COLHANbHBIMU, KyJIbTYPHBIMH M MHBIMH HPOOJIEMaMH, BO3SHUKAIOMUMU MEXIy HUMH U
Pa3BHUBAIONIMMICS CTpaHAMH. DTO CTAHOBHUTCS BCe 00JIee OIyTHMBIM, OCOOEHHO B KOHTEKCTE TeX KPHU3HCHBIX
SIBIGHHH CHCTEMHOTO XapaKkTepa, KOTOpbIe HaOMIOAAI0TCs B ITOCIIEAHIE TOABI, CBS3aHHBIE B TOM YHCIIE C IOJIU-
TU3aluel HCTOPUU U BEIMAapbIBAHUEM U3 HEE OT/AENBHBIX IEPUOJI0B, JUCCOHUPYIOLIUX C HOBBIM — «IIBETHBIMY,
adpoaMepuKaHCKUM — ITOHUMaHHUEM OOIECTBEHHBIX HPOLIECCOB.

HckmrounTensHO KPUTHYECKH OLICHUBAsI COCTOSIHUE, B KOTOpoM Haxoauinch Coenunennsie LltaTe ysxe Ooee
JeCSTUIICTHS Hazaz (pasrap riryOodaiiied perneccud M MacmTabHOTO JONTOBOTO KPHU3HMCA, PACKON HALWH),
W3BECTHBIH aMEPUKAHCKUH ITOJIUTHUK U ITyOJIHMIIUCT KOHCEPBATUBHOTO HAIIPABJICHNS, COBETHHK TPEX aMEpUKaH-
CKHX IIPE3UICHTOB M KaHAWJAT Ha MOCT IJIaBbl rocyaapcTBa oT pedopmuctckor maprun B 2000 r. IMarpux
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K coxanenuto, To, 4TO MPOUCXOTUT C IIEPETUCHIBAHUEM HCTOPHU» (B Yoy
TOJINTHYECKUM 3JIUTaM M OTAEIBHBIM TpyIIaM HACEJICHHs, MapIMHAIAZUPYIOIIAM U
JECOIMATN3UPYIOIIUM, JaBHO CIIOKUBIIMECS M CTaBIIME TPAAWIHOHHBIMH chepbl
MHUPOBO33PEHUYECKHUX, 3THOKYJBTYPHBIX MU HPABCTBEHHO-3TUYECKUX OTHOILEHUM), HE
MO’KET — € OOJIbILIEH MM MEHbBIIEH CTENEHbIO HATJISJHOCTH — HE CBUJIETENIbCTBOBATh
0 TOM, 4YTO KalMUTaJIu3M Kak 0OLIECTBEHHO-3KOHOMHYECKas (hopMalus epekKuBaeT He
TOJIBKO CHCTEMHO-MHCTUTYLMOHAIbHBIA, HO U UHMENIEKMYalbHbll Kpusuc, Maio
COIIOCTAaBUMBIHM 110 MaciuTabaM U CBOUM IIOCIIEACTBUSAM C TEM, YTO HAOJIIOAIOCh Ha
MpEAMICCTBYIOIINX CTAJUAX PA3BUTHUSA, B TOM YUCJIC T'OCYAapCTBa U IpaBa, HE TOBOPA
YK€ 0 «CyObeKTax», MpAMO JTMOO KOCBEHHO BOBJICYEHHBIX B Hero. HecomHeHHO,
YTO MPH Mepexoe OT Gpeoaanu3ma K KaluTaIu3My YUBUIUIAYUOHHDLI NPOoYecc TAaKKe
HOCUl Xapakmep KOMAUIAYUU «CTAapOTO» U «HOBOTO», B PE3yJbTaTe 4ero OOIIEeCTBO
(B uIe TeX, KTO «KOHIICHTPUPOBAI» B CBOMX pyKaX IMyOJIMYHYIO BIAaCTh U pblUaru
yIpaBJIEHUS) OTKA3bIBAJIOCh OT TOTO, YTO yke Hed(p(PeKTHBHO (PyHKIMOHUPOBAIIO B
paMKax MOHApPXUYECKOW (OPMBI MPABJICHUS, OJHOBPEMEHHO aKTyalU3upys APYroe,
[peHa3HAYEHHOE Ul pealu3alui KayeCTBEHHO MHBIX 3a[ay, BO3HHUKABIIMX IIEpen
HuM. [IpuHIMNIMANBHOE OTJIMYKE OT TOrO, YTO MUMEJIO MECTO Ha MPEABIAYIIEM dTalle
3BOJIFOLIMOHHOI'O U PEBOIIONUOHHOIO MIPOLIECCAa TOCYAAPCTBEHHOIO CTPOUTENBCTBA, U
HaOJro1aeTcs B MOCIIEHUE TOAbI, MPOSBIAETCS, IOMUMO IPOUYEro, 8 OMmcymcmeuu
HAY4YHO 0OOCHOBAHHOU KOHYenyuy IBWKEHHs BIEpe], TaK KaK TEOPUU U JOKTPHHBI
KJIACCMYECKOTO JHOepain3Ma, CTAaBIINE OCHOBOW KANMTAIUCTHYECKUX OTHOIICHUH,
He 8 COCMOoAHUU 0amb aJICKBAaTHBIE «TPEOOBAHUAM JTHS» Omeemsl Ha OOIBITMHCTBO
BOIPOCOB, BCE Yallle BCTAIOIIMX TIEpe]] FOCYAapCTBOM, OOIIECTBOM M MPaskIaHaMu'®,

[Mapanoke, xak HU cmMpaHHO HA HEUCKYUWEHHbLI 3271510, COCTOUT B TOM, YTO,
OCO3HaBas 3TO, HUKTO — HU Ha TaK Ha3bIBAEMOM «LMBWJIM30BAaHHOM 3amazie», HU Ha

bbroKeHeH OTMe4aeT B OJHOH U3 CBOMX PadOoT: «Mbl BCTYNMIIM B 310Xy SKOHOMHH U aCKETU3Ma, MOAOOHBIX
KOTOPBIM HbIHEIITHEe MOKOJIEHHE ellle He Buaeno. [Ipuuem AMepuka «IBHXKETCS 110 HAKITOHHOI», €CIIH MOKHO
TaK BBIPA3UThCA, HE TOJIBKO B SKOHOMHKE U monuTtHke. CommanbHas cpea, KylbTypa, Mopals — Be3zie AMe-
pHKa JeMOHCTPUPYET NPU3HAKHU JeKaJaHca, Be3/ie PosBiIseT ceds Kak Halus, npeObiBarommas B yraake. Korna
yMHUpaeT Bepa (CJIESICTBHEM M HATJSJHBIM NPOSIBICHHEM JTOTO HENb3sl HE pacCMaTpHBaTh TOJICPAHTHOCTh U
MYJBTHKYJIBTYpaIU3M. — A6m.), C HEI0 yMUPAIOT KyJIbTypa U IIUBUIIN3ALIUS, yMUPAET HApOJ[ KaK TAKOBOH. DTO
Hen30exxHo. Y o Mepe Toro, kak ciabeeT Ha 3amaae Bepa, KOTopas 3TOT 3amaj MopowJia, JTFOIU eBpOIeiicKkoro
MIPOUCXOXKJICHUS ... HAUMHAIOT BEIMUPATh, TOT/Ia KaK «TPETUI MUP» YCTPEMIISIETCSI Ha CeBep, YTOOBI 3aBlIaJIETh
0CBOOOXKIAIOIIUMCS «MMYIIIecTBOMY. [locienHee necsaTuieTre npeaocTaBuiIo yoeuTelIbHbIe, €CIIH He OKOH-
YaTeJabHbIE [OKA3aTeNIbCTBA TOTO, YTO MbI HaOmo#aeM «0abbe JeTo» Hamel HuBuIM3anuu...» (B’yukenen,
2016:9—10).

18 BMecTo cepbe3HOil HaYUHOM MCKYCCHM OOLIECTBY MPEIATaeTCsl, TaK CKa3aTh, «IPKEHTILMEHCKUN HAGOP»
B BHJIE IPECTIOBYTHIX TOJICPAHTHOCTH M MYJIbTHKYJIBTYpaIn3Ma, KOTOPBIMH IPaBsIIIHe IUTH U addumnpoBan-
HBIE C HIMH OJINTapXUYECKHE TPYIIUPOBKH MBITAIOTCS «3aJ1aTaThy MHOTOYHCIICHHBIE «IBIPBD), 00pa30BaBIIH-
ecsi B pe3ysbTaTe CHCTEMHO-MHCTHUTYLMOHAIBHOTO KpHU3KCA, IOPa3sHBIIEr0 COBPEMEHHBIE TI'OCYHapCTBa,
de facto acconumpyronue ceds ¢ «3anagHol» Moenbio aeMokpaTud. OnHaKo Bee 6oiee OUYEBUAHBIM CTaHO-
BUTCS TOT (haKT, 4TO KPU3HC HE YAACTCS IIPEOJI0JIETh IIPH IIOMOLIN TOJIBKO «KOCMETHYECKUX pehopM», Tak KaK
HEOOXOIMMBI IIPeoOpa30BaHUs HAACTPOMKM» (PYHIAMEHTAIBHOIO XapaKkTepa, B TOM YHCIE MOJIMTHYECKOTO
pexuMa, y)Ke He OTBEYAIOLIero «TpedoBaHusIM aH». be3 pagukanusma (¢ aneMeHTaMH aBTOpUTapu3Ma) po-
THUBOIOCTaBUTh YTO-THO0 a€KBaTHOE HOBBIM LIEHHOCTAMY, CYZs 110 BCEMY, BIAaCTHAsI 3JIMTA B JIK CMOXKET
000UTHCH, M1 OYJET HE B COCTOSHUN NIEPEIOMUTH CUTYalUIO TAKIM 00pa3oM, YTOOBI HAYaTh CICIYIOLINIA dTam
rOCyIapCTBEHHOTO CTPOHTENbcTBa. Ho JUIst 3TOr0 co CTOPOHBI IPABSIIEro KiIacca U ero OMIKaHIIero oKpyxe-
HUS TOTpeOyeTcs MOIUTHYECKas BOJIA, a C 3THM — U3-33 OTCYTCTBUS HAIlMOHAIBHBIX JIMIEPOB COOTBETCTBYIO-
IIETro YPOBHS ITACCHOHAPHOCTH — KaK pa3 U MOTYT BO3HUKHYTH IpoOiieMbl. Kak HU cTpaHHO, HO «KaapOBBIi»
KPH3UC OXBATHJI U ATy c(epy 0OIIEeCTBEHHBIX OTHOIICHHH, IIPEOI0IETh KOTOPBIX MOKa HE yIaeTcsl.

CONSTITUTIONAL AND MUNICIPAL LAW 383



Epemsan B.B., Epeman O.B. Becrauk PYJIH. Cepust: FOpunuueckue Hayku. 2022. T. 26. Ne 2. C. 369—402

«PEBU3HOHMCTCKOM BOCTOKE» (TEPMHH, KOTOPHIM Ojarogapsi Bce TOMY XK€ «OIIOTY
JIEMOKPAaTUU» U «IIPUMEpy IS TOAPaKaHUs» B MOCIEIHEE BpEMsl CTaJId MMEHOBATh
roCyJapcTBa, He pa3/essioIlne HOBBIX IEHHOCTEW) — He OepeT Ha ce0sl «CMEIOCTh
MHHULAUPOBATh AMCKYCCHIO, HEOOXOIUMYIO JUISI MPEONOJICHHS HHTEUIEKTYalbHOTO
KpHU3HCa, MMOPA3UBIIETO0 MHOTHE TYMAaHUTApHBIC HAYKH, O€3 KOMOpou Helnv3si Oydem
cpopmuposams «HOBOTO» B3TJIsiIa HAa MEPCIEKTUBBI COLMAIBHOW TpaHCHOpMAaLIUH,
TEM CaMbIM yCHUJIMB HE TOJBKO HETaTWBHBbIC TCHACHINH, Ha0JI0JaeMble ceivyac, HO U
CIPOBOLIUPOBAB nosGIeHUe euje bonee abCyponbIX U HeecmecmeeHHbIX ¢ TOUKU 3pEeHHS
TPaIUIIMOHHBIX MIPAB U CBOOO/I YeJIOBEKA, OpaYHO-CEMEHHBIX OTHOIICHUI U MOPAJIbHO-
HPaBCTBEHHBIX IIEHHOCTEH. be3 naeonornyeckoro 000CHOBaHUS B 3TOM CiIydae Jirooast
MoJIeMUKa Oy 1eT HOCUTDh HEKOHCMPYKMUGHbIU XapAKTEP, YTO B UTOTE MOXKET IPUBECTH
K «320anTBhIBAaHUIO» CaMbBIX MPOTPECCHBHBIX U BOCTPEOOBAHHBIX BPEMEHEM KOHIIETI-
U1, OT KOro OBl OHM B KOHIIE KOHILIOB HM MCXOJIWIN U KeM Obl HU MOIMYJISPU3NPOBa-
JIMCh, KK pa3 B KAUECTBE «apPryMEHTOB)» CCBUIASACh HAa KAKUE-TO «HETOYHOCTH,
JUCCOHUPYIOIIHE C OOLIENPUHATEIMU HopMamu'?.

OpHoM 13 TeHAEHIIM, B 60bI1eN TMO0 MEHBIIEH cTereHr 00yCIIOBICHHOU KpH-
3UCHBIMHU SIBJICHUSIMH CUCTEMHO-MHCTUTYIIHOHAIILHOTO XapakTepa, C KOTOPBIMH
CTAJKHBAIOTCS TOCYAAPCTBO U IPaBO MEPHOJA CTaTHUPYIOMIETO M JIeTPaaupyIOIIEero
KaluTaJIn3Ma, CJIeyeT paCCMaTPUBATh «CETMEHTALIUIO» O0IIeCcTBa, HAPABICHHYIO, C
OJTHOW CTOPOHBI, Ha pazopobieHue TOro, YTO BXOIUT B MOHATHE «IJIEKTOPATBHOTO
OonpmmHCTBAY, de facto acconmupyemMoro ¢ mpsIMBIMU WJIM KOCBEHHBIMU (popmammu
MPEICTaBUTENBPHON U HEMOCPEACTBEHHOW AEMOKPATHH, C APYTOM — aKmyaiuzayuro
BCEBO3MOXKHBIX T'PYII TaK HA3bIBAEMBIX «MEHBUIMHCTBY», HACTOHYNUBO, arpECCUBHO H
Bce Oojee Oe3aneUIIMOHHO TPEOYIOUIMX SKCKIIO3MBHOTO OTHOLICHUS K CBOMM
«0co0BIM» TIpaBaM U cBOOOJAM, MOXOXKHM, CKOpEe, Ha 6Ce003601eHHOCMb, YeM Ha
OOLIENPHHATBIE «IPABUIIA OBEIEHUIN .,

T'oBopst B 9TOM CBSI3M O MPUYMHAX TEX TEHACHIUI», KOTOPhIE BCE aKTHBHEE
OXBaTBIBAIOT Pa3MUUHbIC C(epbl OOIIECTBEHHBIX OTHOLICHUH, MBI, CY/s 110 BCEMY, HE

19 B KOHTEKCTE BBICKa3aHHOTO 3aMEYaHUs XOTENOCH OBl IPOIUTHPOBaTh V. A. MibnHa, MHCABIIETO B TOT Tie-
pHOJI, KOT1a MHOTHE «COBPEMEHHBIE» IIPaBa U CBOOOMBI, B OCHOBE KOTOPBIX JISXKAT TOJIEPAHTHOCTD ¥ MYJIBTH-
KyJIbTypajIi3M, He HOCHIIU CTOJIb aKTYaJILHOTO XapaKTepa, Kak ceifuac: «...lOpHucTy B BBICOKOI! cTeTIeHN BasKHO
nath cebe SICHBIA OTYET B TOM, YTO B Ps/ly €ro pacCMOTPEHMsI 3TO HOHATHE (MMeeTcs B BHIY IOHSATHE
«cBOOOBDY. — A6m.) TODKHO OBITH Yy)KIO PEAUTUCTHYECKOMY ITIOHUMAaHHI0 — OyIb TO B METahH3MIECKOM
WM SMITMPUYECKOM cMbicie. FOpucT nonumMaer «cBo0oay» He Kak abCOIIOTHOE U3BSATHE OT 8CAKOU OIpeie-
JIGHHOCTH, WM OT ACHCTBUS SIMINPUYECKHUX 3aKOHOB BOOOILE, MM OT ACHCTBUS U3BECHHbIX MOLKO SMITUPU-
YECKHX 3aKOHOB, a KaK Pa3pelIeHHOCTh, yCTAHOBJICHHYIO B IIPABOBBIX HOPMaX, U «cdhepa c600600bl» O3HAYACT
B €0 YCTax d1eMeHm NOTHOMOUYUL 6 npagoeom cmamyce cy6vekma. TOYHO TakK e «CBSA3aHHOCTb» B yCTax
IOpUCTa HE JIOJDKHA UMETh (PAaKTHIECKOTO OTTEHKA: CyOBEKT MOXKET UMETh MHOTO IOPHIMYECKUX «CBS3aHHO-
CTei» B CBOEM CTaTyce U OBITh (PAKTHIECKH HE «CBSI3aHHBIM» «00CTOATEIBCTBAMI». METOI0I0THYeCKOe 3Ha-
YEHUE ITOr0 pa3inuus oOHApYKUBAeTCA ¢ 0CO00H HAIIIHOCTBIO B cepe YroloBHOTO IpaBa: IOCICIHEES
LEJTMKOM TTOKOMTCSI Ha TIPU3HAHUY HOCTOSIHHOTO PACXOKICHUS «CBS3aHHOCTHY FOPHIMYECKON U «CBS3aHHO-
cTi» (aKTUYECKOH, HOPOXKIAIOUIEr0 KaK pa3 HEe0OXOJMMOCTh «yTroJOBHOW» peakuun. «CBOOOAa» U «CBA3aH-
HOCTb» B IJIa3aX FOPUCTA JIEXKAT 3a MPeJIeIaMU PEalbHOr0 Psija, 3a Npe/enaMH JI0CAraeMOCTH Ul KaTeropuu
cuibl...» (II'in, 1998: 885)

20 [TpuueM «IKCKITFO3UBHOCTEY NPOAGIACMCA 60 6CeM, HAYUHAS C HABS3BIBAHHS «HOBBIX [IEHHOCTEI, MHOTHE
13 KOTOPBIX HE HHa4e Kak abCcyp/ioM U MpakoOecHeM He Ha30Bellb, U 3aKaHYMBasi OPUANIECKOH periIaMenTa-
el Tex, ¢ II03BOJICHNUS CKa3aTh, «OTHOIICHUI», 32 KOTOPBIE HECKOJIBKO AECSTIICTHH Ha3a ] Oblia mperycMoT-
peHa yroJioBHast OTBETCTBEHHOCTh. Kak ciencTBue — TpaHchopManys TpaJiiHOHHBIX COLUATbHO-TIOUTHYE-
CKUX MHCTHTYTOB.
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OyzeM JaneKku OT UCTUHBI, €CIIH BBICKaXKEM MBICIIb O TOM, YTO MHOTHE U3 HUX CIIETyeT
UCKaTh HeNOCPeOCMBEHHO 8 Camoli MoOeaUu IEMOKPATUH «3aIaHOT0» THUIIA, alloreeM
KOTOPBIX MO’KHO CUMTATh BO3BEJICHHbIE B A0COIIOT NMPECTIOBYTHIE «IIEHHOCTH», IPHUO0-
petaromue B EBpornie u Coennnennsix [taTax (kak v B APYyTUX TOCYAapCTBaxX «KOJI-
JIEKTUBHOTO 3arajay) runepTpoGupOBaHHbIN momaiumapho-1ubepaibHolil XapaKTep.
[Tomumo mpoyero K HUM, HAa Hall B3I, IEIECOOOPA3HO OTHECTH: BO-TIEPBBIX,
pomano-zepmanckuii cunmes (C KOHBEPreHLNEH «3JEMEHTOB» BapBapCKOro M PUM-
CKOTO TIpaBa, MpHUYeM Kak B MacmTadaX KOHTHHEHTAJIbHOM, TaK U OCTPOBHOM 4acTH
EBporibl), BO-BTOPBIX, OpMOOOKCANbHBIN KAMOAUYU3IM Y €r0 TPOsIBICHUS (C KpecTo-
BBIMH [TOXOJIaMH, KOCTPAaMH WHKBU3UIIMU, OOPbOOH C €pechl0 U «HEKAHOHMYECKIMM)
KOH(eCCUsIMH, 3aXBaTOM TEPPUTOPUI M HACUIBCTBEHHBIM BOLIEPKOBIICHUEM HApOJIOB
U 3THOCOB), B-TPETbUX, Jubepanuzm (C «IpaKOHOBCKHM) 3aKOHOAATEIbCTBOM 3Tamna
«TIEPBOHAYAILHOTO HAKOIUICHHS» KaluTalla, MacCOBBIM OOHUINAHHEM HAaCEeJICHUS,
cTpaTH(UKanuei U MoIspru3aluei TpaAuIMOHHOTO 00IIeCTBa), B-U€TBEPTHIX, KOJIOHU-
anusm (C MOBUHUCTUYECKUM «OpeMeHeM Oeroro yenoBeka», paboBlaJieHUEM U TOp-
roBiei moapMi). HUKTO, BUIMMO, U HE TyMaj O TOM (Ja)Ke MPeI0CTaBUB KOMY-TO U3
KOJIOHUH WJIA JOMUHHOHOB OKTPOMPOBAHHYIO FOCYIapCTBEHHOCTB), UTO KOT1a-HUOYAb
«UCTOPUYECKHN MASITHUK» Ka4HETCS B APYTYIO CTOPOHY, M TIOTOMKH T€X, KTO B T€4e-
HUE BCEil CBOEH KU3HU MOBEPTaJICsl JUCKPUMHHAIINH U HE PacCTaBaJICs C KaHJaJIaMH,
notpedyIoT — 6 Kauecmee akma NoKasAHus — MyOTUYHO BCTaTh HA KOJICHU U BO3Me-
CTUTH (PU3MYECKHI U MOPATTLHBIN YIIIepO, KOTOPBIA ABECTH JIET Ha3aj ObIJI HAHECEH UX
Oe3bIMSHHBIM TTpEaKam’’

[IpunsATO CUUTATH, YTO UCTOPHSA, B TOM YHUCIIE FOCYJapCTBa U MpaBa, HE UMEET
cocraraTeabHOTr0 HaKJIIOHEHHUs], TEM HE MEHee KOe-KOro (B 3TOM ciiy4ae TpeOOBaHuUs 10
MEPENUChIBAaHUIO HCTOPUU COBMAIAIOT y MPEICTABUTENCH COBEPIICHHO PAa3HBIX TPYIIIT
U «CIJIOEBY» HACEJIEHUS, PACCMaTPHUBAIOIINX Ce0s B KAUeCTBE «MEHBIIMHCTBY, CPEIH KO-
TOPBIX COCPENOTOYECHBI BCEBO3MOXKHBIE «OOPIIBI 32 CBOOOMY» OT HAIUCTOB, HE yTpa-
TUBIIUX CBOMX HAJEXK]l HA MOJUTHYECKUNA peBaHI, pycopoOOB M TOTOMKOB YTHETEH-
HBIX JIO «BEJMKHUX YKPOBY», «POIUTEIICH HOMEP OJIMH» U «POJIUTEIICH HOMED JBa») HE
MOKHJIACT OIIYIICHHUE, YTO UBUIN3AMOHHOE PAa3BUTUE MPOTEKAIO HE TaK, KaK OHO
«OTPaXXEHO» B HAYYHOH, Y4eOHOMH, MyOIMIIMCTHYECKON U XYA0XKECTBEHHOH JUTEepa-
Type, HaUCAHHOW MPEUMYIIECTBEHHO «IOOEAUTENSIMI», CPEAH KOTOPBIX B OIHUX
ciydasix mpeoOnafanu Oellbie MYKYHHBI, C HUX CyOBEKTHBHBIM ITOHHMaHUEM
crenu(puKd UCTOPHUUECKOr0 MpOIEecca, YUCIEHHOCThIO HE MpEeBbILIas HECKOJIbKUX

2! TTpuuem GpocaeTcs B IV1a3a TO, Kak LMHAYHO, HAJAMEHHO U B MaKCMMAJbHO OCKOPOMTENBLHON (popme s
«0emnoit» YacTH HacelIeHHs BCe 3TO ObLIO ocymecTBiIeHO. [Tapagokc cOCTOUT B TOM, YTO MPAKTHIECKH HUKTO
13 TpaKaaH, 32 HeOOMBIINM UCKITIOYCHUEM, YbU TIPaBa U CBOOOABI OBUTH HAapYIICHBI TPyOeHInM 0Opa3om, He
0o0paTmINCh B CYA 3a 3aIlUTON, TEM CaMbIM IT0Ka3aB «IIBETHBIM», YTO MX MOXKHO OyIeT yHIKaTh U IUCKPUMH-
HHUPOBATh B JPYTUX NOZOOHBIX CUTYAIMIX. DTO CBUIECTEILCTBYET O TOM, YTO COBPEMEHHOE CeBEepOaMeprKaH-
CKOE€ OOIIECTBO He MOAbKO PACKOIOMO TI0 PACOBOMY M STHHYECKOMY MPHU3HAKY, OHO 1po0oIdcaem 0ecpau-
posams ¢ COLMANBHON M KyJIbTYPHOH TOUYKH 3pEHUsI, HE TOBOPSI YK€ O TOM, YTO BaKHEHIIINM «TpeOOBaHUEM
JIHS» CTAaHOBUTCS pedopMa MOIMTHYECKOW CHCTEMbI M «3araJHON» MOJCIH JEMOKPAaTHH (B TOM YHCIE B €€
aMEpPHUKAHCKOM pa3HOBUAHOCTH). TOT MONUTHYECKUN PEXKUM, KOTOPBIH ¢ HHCTUTYLIMOHAIBHON TOYKHU 3pEHUS
npoxomkaeT B CoennHeHHBIX 1lITaTax IMEHOBATBCS «IEMOKpATHE», HE BBIACPKUBACT HUKAKOM, TasKe caMOi
CHHUCXOJWUTETBHON, KPUTUKH, TaK KaK KaKOi ObI KpUTEPH MBI HU B3SUTH B KaU€CTBE HILTIOCTPAluy — OH OyIeT
BeCbMa IIPOOJICMATHYHO OICHUBATHCSA B KOHTEKCTE TEX CTAHAAPTOB, C KOTOPBIMH TPAJUIMOHHO IPHHSITO
aCCOLMMPOBATh «3aMaJHYI0» MOZIENb JEeMOKpPAaTHH, CaMbIM Oe3ale/UIIIMOHHBIM 00pa3oM HaBsI3BIBAEMYIO
MHOTHM I'OCYJapCTBaM TaK Ha3bIBAEMOI'0 «TPETHEr0 MUPa» B KAUECTBE «IIPUMEpa JUIs ITOIPasKaHUS».
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MPOIIEHTOB OT OOIIETr0 KOJWYECTBA HACEIICHUS COOTBETCTBYIOIIEH «UMIIEPUM» WITH
HallMOHAIIBHOTO TOCYJapCTBa, B APYIMX — CTPaHa, CyMEBINIas, HECMOTPSA HU HA YTO,
HE TOJBKO COXPAHUTh CYBEPEHUTET U HE3aBHUCUMOCTb, HO U CO3/IaBIlIasi yHUKAJIbHYIO
MHOTOHAIIMOHAJILHYI0 W MHOTOKOH(ECCHOHAJIbHYIO LMBUIN3AIUIO, HE KeJaromas
OBITh TaKOM K€, KaK «OIUIOT J€MOKPATUI, JIOMAIOIIAs CTEPEOTHUIIBI TOJIEPAHTHOCTH H
MYJIbTUKYJIBTYPaIu3Ma, HE BIIMCHIBAIONIASICS B CTAaHIAPTHI U 1IA0JIOHBI, IPUHSTHIC B
roCy/IapcTBaxX «KOJUIEKTUBHOTO 3amaja». B mepBoM cirydae BOMPOC CTOUT TaKUM 00-
paszoM, uto mkoabHUKaM CoenuHenHbIx llTaToB, 00muil ypoBeHb 00pa30oBaHus KOTO-
PBIX (TEHIIEHIUS HOCHT, 110 CYIIIECTBY, IEPMaHEHTHBIN aJrOpUTM) MO IEJIOMY PSIY Ia-
PaMeTpOB KaTacTpO(UUECKH CHIYKAETCA>>, HABA3BIBAETCS «HAE0JI0reMa» O HECKOJb-
KHUX, KAK MUHUMYM TPE€X, al1bMePHAMUBHbIX 8epPCUAX UCMOpUY TPUHAIUATH OpUTaH-
CKHMX KOJIOHMH, moAnucaBmux B 1776 1. «Jlexnapanuio He3aBUCUMOCTHY. Tak, uepro-
KO0J#casi 4acThb MPO(PECCHOHAIBHOTO COO0IECTBA U MOAJIEPKUBAIOIIEE €€ HAcelICHUE
yOeXIeHbl B TOM, YTO O HEH ClielyeT TOBOPUTh C MOMEHTA MPHUOBITHS B «3aMOPCKHUE
TeppuTOpUN» adpPUKAHCKUX PabOB, Helbie TPATUIIMOHHO CYMTAIOT, YTO MPOIIECC TOCY-
JTAPCTBEHHOTO CTPOUTEIILCTBA OEpeT «Havyalio» ¢ MeprUo/ia akTUBHOTO OCBOCHUS KOH-
THHEHTA EBPOICHCKUMH TICPECEIICHIIAMH, aCCOIMUPYIOMUMHU ce0sl ¢ TPOTECTAaHTHU3-
MOM U HEKaHOHUYECKUMU PETUTUsIMH, MckaBmrMu B HoBom CBeTe MecTo Jist BTOpPOTo
«I'pama Ha X0MMe», ucnano2oeopsuue — ¢ OTKPBITAS AMEPUKH U €€ KOJIOHU3AIUN
OTpsAJIaMHd KOHKHCTA/JIOPOB, paccMaTpuBas TOCYJIapCTBa alTEKOB, MHKOB WM Mails
B KaueCTBe OJHOT0 U3 BAKHEHIINX SIEMEHTOB IeHe3uca’’, Hapsy ¢ KOpEHHBIM MH]IeH-
ckuM HaceneHueM CeBepHON AMEpPHKH, SBOJIOLNUOHHBIN MEPEX0]] KOTOPOTO B HOBOE
KauecTBO OBLT HACHJIBCTBEHHO NpepBaH. [1o100HbIe TeHAeHIINN, 00YCIOBIEHHBIE Tpe-
OOBaHUSIMHU HACEJICHUS YCKOPUTH «IIEPEIMCHIBAHUE UCTOPHIY, TIPOSBIISIIOTCS TIPEKIC
BCEr0 Ha YPOBHE OTAENbHBIX IITATOB, T/I€ B CHJY Pa3IMYHBIX MPUYUH MPEOOIaTar0T
IpaKJaHe C OIPEIEICHHBIM LIBETOM KOXH, IO3TOMY MOKa IPEKIEBPEMEHHO TOBOPUTH
00 nx 00IIeHAIIMOHATHFHOM XapaKTepe, XOTs UX BEKTOP U MpHOOpeTaeT Bee 0osiee IpKo
BBIPAKEHHBIN HETaTHBHbIN OTTEHOK,

22 TIpu4eM B TIOJABISIONIEM GOJBIIMHCTBE IMITATOB, OCOOEHHO HA yPOBHE MYHHIMNATBHBIX MIKOI, TAE HE
TOJBKO — I10 IIPUIHNHAM PACOBOT'0, STHUUECKOTO, TEHAEPHOTO U PEIUTHO3HOTO XapaKTepa — M3 yueOHbIX I1a-
HOB HCYe3a10T (4TOOBI He OCKOPOHUTH YyBCTB YYAIMXCs) KOHKPETHBIEC AUCIUILIMHBI, HO U B CBSI3H C «IIEPEIH-
CBHIBAHHEM HCTOPHIY.

23 B peruonax TpajuiMOHHOIO KOMIIAKTHOTO UCTIAHOTOBOPSIIErO HACEIEHHS OYEHb TPYIHO MOJCYUTATD Bbi-
XOJIeB K3 rocynapctB JlaTuHCKOH AMepHKH, TeM 0ojee COOTHOLICHHE JIML, TPOXKMBAIOIINX Ha TEPPUTOPHUU
Coenunennsix LlITaToB neraapHO U HeneranbHO: «...B 2000 roxy ncnmaHos3bpIYHBIME ObUTH 15 MPOIIEHTOB Ae-
Telt (HanoMHUM, 4T0 B CoenuHeHHbIX LlITatax neficTByeT Tak Ha3bIBa€MbIi «IIPUHIMI HOYBBD), COTIIACHO KO-
TOPOMY BCE JIE€THU, POXKICHHBIE HA HX TEPPUTOPUH, aBTOMATHIECKH IIPU3HAIOTCSI TPAXKJAHAMH 3TOH CTpaHbL. —
Aesm.), 3anucanHbIX B AeTckue cagsl. K 2010 roxy aTa moms BeIpocia 10 25 MpoIeHTOB. 3a TO e JeCATHICTHE
nonst GenbIx neted cHusmiIachk ¢ 59 no 53 mporenTos. IToutn 92 mponeHTa NPUPOCTa HACEICHUS CTPAHBI 32
nocleiHee aecstmierne — 25,1 MIIIHOH YeTI0BeK — 00ecIedmi MeHbIINHCTBA. .. OOpa3oBaHUe U YPOBEHb
JIOXOJIOB HCIIAHOSI3BIYHBIX aMEPUKAHIIEB OTCTAIOT OT JAAHHBIX ITOKa3aTesei s OenbIX. .., oIToMy Oyayiiee
BBIDJIAUT MpauHo. Ecnu TenaeHims He usmenurcs, 30 mporeHToB pabodeii cuibl Texaca k 2040 rogy He mo-
Jlydar Jaxke CpeJJHero o0pa3oBaHMs, a CPEAHUI JOXOJ JOMOXO3SHCTB IITaTa OyAeT 3HAUUTEIBHO HIKE, YeM B
2000 roxy...» (B’yukenen, 2016:190). TpyxaHo npeactaBuTh, 4To OyJET CO CTPAHOM, ECIIH «JIATHHOCY HOTpe-
OyIOT CBOEH J0JHM «BO3MEIEHUS BPeAay, HapHuMep, 3a Tepputopun ot Kamnbopuun no Graopunst, aHHEKCH-
poBaHHbIe B cBoe BpeMs y Mekcuku u Mcnanuu.

24 Kak oT™Mevas B OJJHOM H3 CBOMX paboT, HAIMCAHHON 3a HECKOJIBKO JIET 10 cOObITHI BecHbI 1 yieta 2020 T.,
KOT/Ia «IBETHBIE» I'POMIIIN M rpabuiu crpany, Ilatpux beiokenen, «cormacHo nepenucu 2010 roxa, 6ensie
aMepHUKaHIbl OKaXyTcs B 2041 rogay MeHbIMHCTBOM. Cpein Jro/Ieii MOJIOXKE BOCEMHAIIIATH JIET OeIIble CTaHyT
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IIpn Bcell mapamgoOKCadbHOCTH CHUTYalldH, CIPOBOLUMPOBAHHOW CTPEMIICHHEM
(cripaBeUIMBBIM MM KOHBIOHKTYPHBIM CYIIECTBEHHOTO 3HAUYEHHs HE MMEET) JIeTeH U
BHYKOB ObIBIIUX «colored people» (kK KOTOPBIM «IIPUCOCEIIITUCH» JaxKke T, KTO pac-
CMaTPHUBAETCS TPAKIAHWHOM JIMIIB B MIEPBOM, MAKCHMYM BTOPOM MOKOJICHHH) TIOJTY-
YHUTH C MOTOMKOB Pa0OBJIaIENbLEB HIIH, UTO SBJSIETCS O0Jiee IPHOPUTETHBIM, CO BCEX,
KTO oOnajgaeT OeiabIM IBETOM KOXH, MaT€pHaAIbHOE «BO3MEIICHUE BpPEaa», COOBITHS
MOCJEAHUX JIET HE MOTYT HE CBUAETEIbCTBOBATH O TOM, YTO AEMOKpATHs, K COXKalle-
HUIO OJTHUX U PAFOCTH IPYTHX, MOCTETIEHHO TPaHC(HOPMHUPYETCS B CBOETO aHTHUIIOIA
— OXJI0Kpamuio, CO BCEMU BBITEKAIOIUMH IOCIEICTBUAMHU HE TOJBKO JJIsI CUCTEMO-
00pa3yrommx myOJIMYHBIX UHCTUTYTOB, HO U TPaX/IaHCKON HAalMU B 1iesioM. [lemokpa-
THS1, BHE BCSIKOTO COMHEHHS, HE UMEET «I[BETa», B TO K€ BPEMs JOCTATOYHO IPOBECTH
napaiesb MeX 1y OJTUTHIECKUMH pexxuMaMu B Adpuke u JlaTuackoit Amepuke ¢ nx
COBPEMEHHBIM «aMEPHUKAHCKUM aHAJIOTOM» (TIPH 3TOM HE 3a0bIBast O TOM, YTO 0 pa-
TudUKanuy 1 BCTyIwieHus B cuiy B 1865 u 1870 roxy XIII n XV momnpaBok k dee-
pansHOi Koncturynuu 1787 roga nemokparust B Coenunennbix llltartax Obuia npe-
UMYUeCMBEHHO «OETIOW» U UCKTIOUUmMEeNbHO «MYKCKOI») Kak CpaBHEHME He OylleT B
M0JIb3Y PA3HOBUIHOCTEN AEMOKpATHH MO-a(PUKAHCKH UITU MO-JIATHHOAMEPUKAHCKHU C
TOYKH 3pEHUS TUKTATOPCKUX PEKUMOB U COBEPILICHHBIX TOCYIaPCTBEHHBIX NIEPEBOPO-
T0B. [ToTOMY MPOGIEMBI GYAyT I YCyTyOaaThCa ™,

BbeccMbiciieHHO OTpUIIaTh TOCTATOYHO OYEBHIHBIA (DAKT, YTO JIFOJU C TEMHBIM
[[BETOM KOXXHM BHECIH OOJBIION BKJIAJ B CTAHOBJICHHE M PAa3BUTHE IOCYIAapCTBA, TEM
HE MEHee HeJb3s MPEYyMEHbIIATh U BCETO TOTO, C YeM aCCOLMUPYIOTCS TepEeCeICHIIbI
u3 AHTTIMH U IPYTHX €BPONEHCKUX CTPaH, OTIIPABUBIIMECS 32 OKE€aH B IMOMCKAX «past
Ha 3eMJIe», U B TSDKEJIEUIINX YCIOBHAX IMOBCEIHEBHOM JKU3HU 3aJI0KUBIINE OCHOBBI
UBUIIN3AIHOHHOTO ()eHoMeHa, BOLIENNIET0 B UCTOPUIO TOCYNapCTBAa M MpaBa MO

MeHbIMHCTBOM B 2019 roxy. Kaxasiit amepukanckuii pedbeHok, poausiuuiics nocie 2001 rona, npuHaaaexur
K IIOKOJIEHHIO CKOpPEE «TPETREMUPHOMY», HEXKENHU eBporeiickoMy. Borpock! o Oy yIieM BO3SHHKAIOT CaMH CO-
60it. Eciu koHer 6emmoit AMEpHUKH BUIUTCS «KYJIBTYpPHOU U ieMOorpaduueckoil HeH30eKHOCThIOY), — 3a1aeTCs
JTaJIeKo He PUTOPHYECKUM BOIPOCOM aBTOP, IUTHPYS OAZHOTO MX HCCIeAoBaTelnel, — KakoBa OyJeT «HOBas
OCHOBa AMEpPUKH — M KaKHe Wealbl i IEHHOCTU OyAeT OHa ucroBenoBaTh? UTo OyaeT o3HayaTh ObITH OSIbIM,
Korza OeM3Ha KOXKH IIepecTaeT CIy>KUTh CUMBOJIOM IMIPUHAIIEKHOCTH K OosbIHCTBY? KTO ommauer rudens
6eroit Amepuku? IlomsiTaeTcst 1 KTo-HHOYAb coxpaHuTh ee?..» (B’yukenen, 2016:179).

25 CneyeT yuuThIBaTH TOT (DAKT, YTO COOBITHS MOCIEAHUX JIET, 00YCIOBIEHHbIE TPOBIEMaMK STHO-HAIIKO-
HaJILHOT'O COCTaBa OOIIECTBa, HE SBUIIMCH YeM-TO HEOXKHMIAHHBIM JJIsI TEX aBTOPOB, KOTOPBIE pacCMaTPHBAIIN
U MCCJIE/IOBAJIM 3TOT HPOLIECC B IMHAMHUKE, @ HE CTAaTHKE, B TOM YHCJIE OIUPAsCh HA OQULHAIbHbIE CTATHCTH-
YeCKHe UCTOYHUKU: «...IIpucTanbHblil B3 Ha qaHHbIe bropo nepenucu Hacenenus CoeanHennbix Lltatos
KOHKpPETH3UPYIOT KapTuHy. B 2004 rogy bropo coolmuniio, 4To MEHBIIMHCTBA, KOTOPBIE CETOAHS UACHTH(H-
OUPYIOT cebd KaK YepHOKOXKHUE, BhIXoAubl u3 JlatmHckol Amepuku, Asuu, Uuanu, ¢ ['aBalieB M 0CTpOBOB
Tuxoro okeana, — noguepkusaet [latpuk berokenen, — k 2050 roxy nmpeB3oiayT OIbIX IO YUCICHHOCTH. B
2008 roy rasera «Hpio-Hopx TaiimMcy» oTMeuana, uto BIopo YTOUHMIIO IPOrHO3: GENble CTAHYT MEHBIIMHCTBOM
K 2042 rony, UX UACICHHOCTb COKpaTUTCs 110 46 npoueHToB HaceneHus B 2050 roy, nmpuyeM cpeau Tex, KoMy
MUIQ/IIIe BOCEMHA/IIATH JIET, 9Ta J0JIsl COCTAaBHUT BCEro 38 MpOLEHTOB (MHTEPECHO, a KTO Toraa OyneT «oruia-
YHBATbh» U3 CBOMX HAJIOTOB «BO3MEILIEHHE BPE/a», O KOTOPOM roBOPAT NOTOMKH «colored people»? — Asm.).
[epemnucek 2010-ro moaTBepAnIa: KOHel 0eoi AMEpUKH HACTYNUT B Onrkaiiniie TpuauaTs jet. [1o onenkam
Bropo nepenucn HaceneHus, 6enoe HaceneHue, 6e3 yueTa BEIXOALEB U3 JIaTHHCKONH AMEPHKH, COKPATHTCS 0
50,8% x 2040 roxy u mo 46,3 mporenTa k 2050 roxy; sta gemorpadudeckas TpaHc(HOpPMaIUsI — BBIXOALBI U3
JlatHCKOI AMEpHKH B HACTOSIIEE BPEMs IPEJCTABISIOT OJHOTO U3 KaXKIBIX YETHIPEX UEJIOBEK MOJIOXKE BO-
CeMHa/IIaTH, — IPO3UT U3MEHUTH NOINTHIECKYIO AMHAMUKY cTpaHbl. Tak u npoucxoxut. HoBoe HagBuraercs
HeyMmouuMo. ..» (B’yukenen, 2016:189-190).
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nmeneMm CoenuueHHbIX [ITaTOB AMEpHKH, OJTUIETBOPSIONINX «3aMagHYI0» MOJEIb
JIEMOKpATUH, «3alaHbI» MEHTAIUTET, «3alaJH0e» MHUPOBO33PEHHUE U «3aMaTHYIO»
HCKITFOUUTENLHOCTE. [IprueM ocyIecTBIsis KOJOHU3AIUIO Yallle BCero 3a CBOM CUeT U
MOJT CBOIO OTBETCTBEHHOCTH (TaK Kak IpeoOiananu «oOmuHHBIE» (HOPMBI Tpyna U
ObITa, B TOM 4Kciie 00yCIIOBIEHHbIE PEIMTHO3HBIMU JOTMAaTaMu) 70 T€X MOp, noKa He
nosasunacy HeobxoO0umMocms B TPUBICYCHUU JOMOJHUTEIBHOW JAemeBoil paboueit
CHJIBI, TO3TOMY HM 0 KakuXx «colored people» 1 BHEAKOHOMUYECKOM MPUHYKICHUN —
peub He Moena uomu a Priori: B 3TOM BO3HMKIIA KaKas-THMOO «IMOTPEOHOCTHY» JIHIIb
TOTJa, KOT/Ia UCCSK MPUTOK «OebIX paboB» B JIUIE OPTOAOKCATBHBIX KAaTOJIUKOB M3
Upnanaun (KOTOPHIX MEPBOHAYAIBHO XOTENH «3aMEHHUTHY» KOPEHHBIM HHACHCKUM
HaceJIEHUEM, HO OT 3TOM «3aTEU» B UTOTE MPHUIIIIOCH OTKA3aThCs B CBSI3U C TEM, YTO 110
psily 0OBEKTUBHBIX IIPMYUH OHO HE ONPaBJalo BO3llaraeMblX Ha Hero Haxexn)*’. Hc-
XOJI M3 OTOTO HE CJeAyeT JTU COBPEMEHHBIM aMEpHKaHIIaM BCTaBaTh HA KOJIEHW HE
TOJIBKO «OT/IaBasi TaHb YBAKCHUS» MOTOMKaM a)pUKAHCKHX paOOB, OTUTAKHBAs BMECTE
C HUMU CyJIb0Yy UX MPeaKoB (TIpu 3TOM ObLIO ObI IIeTIeco00pa3HO MPOBEPHUTH, 0OPATUB-
IIKCh K apXUBHBIM JJOKYMEHTaM, HaJIM4ue TaKOBbIX), HO M TEM, KTO ObLI MX HETOCPEI-
CTBEHHBIMHU IMPEAIIECTBEHHUKAMH B JIMIIE UPJIAHILEB — OJHON U3 CaMbIX MHOTOYHC-
JICHHBIX «IMACIIOP» Ha HACTOSAUINI MOMEHT? DTO ObLIO ObI KAK MUHUMYM CIIPaBEIJIN-
BBIM Ha (pOHE «CyMacIIecTBHS», HAOIIOJaeMOTr0 B OTAEIBHBIX IITaTaX, CBI3aHHOTO C
«BBITJIATOM JIONTOB» W CKOMMBIIMXCS 32 HECKOJIBKO BEKOB (IIEHEI» M «IIPOIICHTOBY,
KOTOpBIE TPeOYIOT BO3MECTHTD IPayKIaHE C TEMHBIM IIBETOM KOKH, B IIEJIOM OOpamias
cBOM ()MHAHCOBBIE TIPETEH3WU HE TOJIBKO K aHTJIO-TIPOTECTAHTCKOW YacTH HaCeJICHUS,
HO U KO BceM «OenbiM»’’. B jaHHBIH mpolecc BechbMa OPraHMYHO (TaK CKa3arh,
K MECTY) «BIUCBIBAETCS, CTABIIIEE OOHOU U3 «KIHOUEBbIX memy» OHs, TIPEJIOKEHUE 00
QIbTEPHATUBHON — «IIBETHOM» — BEPCHM CEBEPOAMEPUKAHCKON (HE HCKIIOYEHO,
YTO B caMOM OnmKaifleil mepcrekTUBe pedb MONAET U O BCEMUPHOM) HUCTOpUH,

26 Cm., nanpumep: (Redicker, 2021).

27 TIbITassCh TMIIOTETUYECKH OLIEHUTH EPCIIEKTHBBI TPAHC(OPMALIUH, C KOTOPBIMU B OJIMKaHIIEE BPEMS BIIOJIHE
MOTYT CTOJNIKHYTHCSI TOCYAapCTBa, UICHTUGHUIUpPYIOmUE ceOs (BepHEe, CaMOCTOATENIFHO MPUCBOUBIINE 3TY
MIPEPOTaTHBY, TAK KaK K YeMY-TO TIOZOOHOMY MX O(HIUAIFHO HUKTO HE 00SI3bIBANI) B KAUECTBE «OILUIOTA IEMO-
KpaTumu», BOJICH-HEBOJIEH BO3HHUKACT OMIYIICHUE KAKOU-TO CIOppPeanrucmuyHOCmuy cobbimuil, B TOH WA UHOH
CTeTeHH 00YCIOBJICHHBIX YIIIyOJICHUEM H PAaCIIMPCHUEM CHCTEMHO-HHCTHTYIMOHABHOTO KPU3HUCa, MIEPEKU-
BAa€MOro CTpaHaMH, €Il€ COBCEM HEJABHO CUMTABLIMMUCS IIPUMEPOM JUIsl MOJAPAKaHUSL), B TOM YHUCIE IS
Hapo10B Adpuku u JIaTHHCKONH AMEPHUKH, B MIOJTHOH MEPE MCIBITABIINM, YTO TAKOE «OCIbId KOJTOHHAIN3MY U
npecioByToe «Opemst O6enoro uenoBeka». Bee Gosiee 04eBUIHBIM CTAaHOBHUTCS TOT (DaKT, YTO CTOJIKHOBEHHE
MEX1y «Oemnoi» U «LBETHOI UBUIN3ALUSIMH, AaXKe IPU YCIOBHH, YTO KaXKasi U3 HUX B TOH MM HHOU Mepe
SIBIISICTCS. YaCThIO TOTO, YTO BXOJMT B MOHATHE «3amaay», He TONBKO OOBEKTHBHBIN, HO U 3aKOHOMEPHBIN MPO-
1ecc, ¢ HeM30€KHOCTHI0 KOTOPOTO MPHIETCS CUUTATHCS KaK 3aMHTEPECOBAaHHBIM B HEM «CTOPOHAM», TaK U HE
3auHTEepecOoBaHHBIM. [IpH 3TOM eciy Ha MpEeABIIYNINX TalaX HCTOPHIECKOTO Pa3BUTHUS BO BCEX CIIyYasx J0-
MHUHAHTON paccMaTpHUBaiCs «OCNbIi YEIOBEK» M €ro COUATbHO-9KOHOMUYECKUE, KYIbTYPHBIC U IMOIUTHYC-
CKHE MHTEPECHI, TO K HACTOSIIEMY BPEMEHH CHUTYAI[Hs CYIIECCTBEHHBIM, & B YeM-TO KapJHHAIBHBIM 00pa3omM
M3MEHHJIACH, B CBSI3U C YEM aKICHThI CMECTUIIUCH B CTOPOHY «I[BETHOTO YEJIOBEKA», 0COOCHHO B TEX rocymap-
CTBax, B KOTOPBIX «HEKOPEHHOE HACEJICHNE)» ITO BBIXOLbI U3 OBIBIIUX KOIOHUH (3a uckiItoueHneM CoeluHeH-
HbIX [lITaToB, rae ¢ STHUUECKON U PACOBON TOUKH 3pEHMSI KOPEHHBIM HACEIICHUEM SBIISIIOTCS TOJIBKO MHACHLIBI,
a BCE OCTaJbHBIC — U «I[BETHBICY, H OEJIbIe — OTHOCSTCS K KATETOPHU «HEKOPEHHBIX) ), MOJTYYHBIINX HE3aBU-
CHUMOCTB, B T€UEHHE OJJHOTO WJIM HECKOJIBKUX IMTOKOJICHUH MPOKUBAIOIINE HA TEPPUTOPUU CBOCH METPOTIONIHH.
Takum 00pa3oM, «KKOH(PIIUKT HHTEPECOBY» CIEAYET 0)KUIATH MPAKTUUECKH B IFOO0I MOMEHT, 0COOCHHO CO CTO-
POHBI T€X, KTO, B CHJIy CaMbIX Pa3HbIX O0CTOSATEILCTB, HE MOXKET WJIM HE XOYET aJalTHPOBAThCA K UYKIBIM
(penMruo3HbIM, HPABCTBEHHBIM, F€HIEPHBIM, MUPOBO33PEHUYECKUM) LIEHHOCTSIM U MEHTAJIUTETY .
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MPU3BAHHON JI0KA3aTh «COMHEBAIOITMUMCS», 9TO UMEHHO «colored people» sBistOTCS
TEM peuarowum paxkmopom, 61aroaaps KOTOPOMY CTpaHa CO BpEMEHEM CTaja «OIIo-
TOM JIEMOKDPATHUM» U «IIPHMEPOM IS MOIPAKAHUAN .

Bo BTOpOM Cityuae mpouecc «pelakTUPOBAHUSI UCTOPUW» U BHIMAPBIBAHUS H3
Hee TEepPHOJO0B, HE COOTBETCTBYIOLIMX COBPEMEHHBIM HMCOJIOTMYECKHM TEHICHIHSIM
HOBBIX TOCYAapCTB, B TCUCHHE HECKOJIBKHX BEKOB TEPPUTOPHANBHO BXOJHMBIIMX
B coctaB Poccuiickoit nmnepun u Coserckoro Coro3a, Kak MpaBUIO HOCUT HE TOJIBKO
KOHBIOHKMYPHbIU, HO U TOJUEPKHYTO HAYUOHANUCMUYECKUU XAPAKTep, «OCHOBO
KOTOpPOTo — B 0OJIbIIIEH TNOO MEHBIIEH cTerneHn — sBisgeTcs pycodoOus U oTpuia-
HUE OOIIEro «MUMIEPCKOTr0o» U «COBETCKOT0» IPOILIOro, oO0IIed HCTOPUYECKOM
cyns0bl. [Ipu aTOM pycogodus mpuodperaeT Takue MacmTadbl, ¢ KOTOPBIMH IPUXOTU-
JIOCh CTAJIKMBATHCS JIUIb BO BPEMS UHOCHPAHHOU UHMEPEEHYUU U BOEHHOU OKKYNA-
Yuu, 9TO HE MOKET HE BBI3BIBATh BOIIPOCOB O NPUYHMHAX KpalfHE HETaTHBHOTO OTHOIIIE-
HUS K HapOJIy, CUUTABIIEMYCSl «OpaTCKHUM», U COBMECTHO C KOTOPBIM OBUIM MOOEXK-
JICHBI TePMAHCKHI HAIIMOHAJ-COLUAIN3M U ATMOHCKUN MunuTapu3M. CTpaHHO, HO, KaK
U B ClIyyae C «BOCCTAaHOBJIEHHEM)» HCTOPUYECKON CIPABEVIMBOCTH U «BO3MEIICHUEM
BpeZa», Ha KOTOPbIX HacTauBaeT LBeTHoe HaceneHue CoenuneHHsld llltaToB, K Ham
IPEIbABISAIOT aHAJOIMYHbIE TPeOOBaHMS, 32 HEOOJBIINM HCKIIIOYEHHUEM: BCE T€, OT
KOTO OHU «HEMOCPEACTBEHHO» UCXOIAT (OKa3bIBaeTCs, ABISICH YacThio COBETCKOrOo
Coro3a M «COLUATMCTHYECKOTO COAPYKECTBA», OHM B TEUEHHE BCETO 3TOTO MEPHOAA
TOJBKO W JEJaJH, YTO TIOJBEPrajiCh HAIMOHAJIBHOMY VeHemeHuro, IepMaHeHTHON
KyJIbTYPHOM 2KCnamcuu v S3bIKOBOM Ouckpumunayuu®), He XOTAT Jaxe TOBOPHTD O

28 Kak ormeuaer [larpuk BbrOKeHEH, CChUIASCH HA MCCIIEA0BAHMS AMEPUKAHCKUX yUEHBIX, B YACTHOCTH PO-
teccopa Croid, «...Cpeu KyJIbTYPHBIX JIUT PAaCIpPOCTPAHACTCSl CTPEMIICHHE «3aMacKUpOBaTh» CBOIO OEIyro
uzneHTnaHoCTh. «Ecin Oenas AMepHKa «TepseT KOHTPOJIb» U, ecid Oyaylee NPUHAUISKUT JI0ASIM, KOTOpbIe
CMOTYT YCIIEIIHO OPHEHTHPOBATHCS B IMOCTPACOBOM, MOJHKYIBTYPHOM JaHAmAadTe, yKe HE YAUBISACT, U4TO
MHOTHE Oelble aMepHKaHIIbI TOTOBHI ITOJTHOCTHIO H30aBUThCS OT OpeMeHn Oesu3HEL B camoM merne, KTo 3axo-
4eT OBITh IPUYHCIICHHBIM K «TJIYIBIM OEJIBIM JIF0JISIM», €CJI BCIOMHUTB OJTHOMMEHHBII Oectceruep. .. Maiikia
Mypa o Hapoze, He o0OpallarolieM BHUMaHUs Ha TO, 4TO ¢ HUM npoucxoaut?.. Ha crnenyromuii 1eHs mocie
nHayryparmu Obamsl Tenesenymuii Jlappu Kunr o3syunn boOy ByaBopay (peds naet 06 aMepuKaHCKOM XKyp-
HAaJIICTE, CAENaBIIeM cebe MM Ha pacCiefoBaHUH Y OTEpPredTCKOro CKaHJala, aBTOpe MOIUTHIECKHX OecT-
ceuiepoB H jaypeate [lynurnepoBckoil mpemun. — Aem.), SBHO HCIIBITABIIEMY HEJIOBKOCTb, TAHHOE XKEJIaHHE
cBoero ceiHa: «Moemy MitaaniemMy, KenHony. .. BoceMb. Ternepb OH TOBOPUT, 4TO XOTEJ ObI OBITH Y4EPHOKOKHM.
51 He mrydy. OH cKa3al, 4TO YePHOKOXKUM ObITh MPUKOIIBHO. .. [Ipodeccop Croil mpHUBOAUT PUMEpPHI B JOKa3a-
TEJILCTBO TOTO, YTO B HBIHEIIHEH MON-KyJIbType HEMOIHO OBITH O€NbIM, a XYJOKHUKH CTpeMsATcs u3beratsh
0eJI0i MICHTHYHOCTH: «Y CHENIHbIC TeJICBU3HOHHBIE IIOY... JEMOHCTPHPYIOT YpE3BEIYAHO Pa3sHOOOpa3HBI
oabop aKTepoB, M LEIBIH JKaHpP MOJIy4acOBOH KOMEANH. .. OOBITPEIBACT, KaK Ka)KETCsI, THUIIAK HEBE)KECTBEH-
HOTo 0eJ10r0 My »KYHHbL. PBIHOK MOIOIEXHON POAYKIIMH ASHCTBYET 1O TOH ke cxeMe... [lon-kynpTypa cero-
JIHS aTUTHUPYET 3 3THKY MONHUKYIbTYPHOTO BKIFOUEHHS, KaKasi IIEHUT BCE HACHTUYIHOCTH — KpoMe OeToi. ..»
(B'yukenen, 2016:179—180).

29 Knaccuky (Kak B HayKe, TaK U B JIATEPATYPE) MOTOMY U SBISIOTCS «KJIACCUKAME», YTO, HAIIMCAHHOE MU
KOT/1a-TO 110 OJTHOMY KOHKPETHOMY «IIOBOZY», MOXKET OBITH HCIIOJIb30BAHO, IPUMEHHUTEIIBHO K aHAIN3Y COBEp-
IICHHO JIPYrOoi CUTYalMy WM NPOU3BEACHUS. B KauecTBe prMepa MOKHO MPUBECTH HEOOJIbIION GparMeHT
n3 aHeBHUKOBOM 3amucu JI.H. Toncroro, mocBAmeHHo# pycckoii ucropun B uznoxxeanu C.M. ConoBseBa, He
YTpaTHBIIEH aKTyaJbHOCTH M «HOBU3HBI» TEX OIEHOK, KOTOPHIMU OYKBaJBHO NECTPUT HaydHas, ydeOHas 1
My OIuIECTHYecKast IUTepaTypa, Ilie COASPKUTCS He TOJIbKO KOHCTPYKTHBHASI KDUTHKA COBETCKOTO MepHoia U
€ro HEJO0CTaTKOB, HO M OTKPOBEHHOE OYEPHUTEIHCTBO U LIETbMOBAHUE BCETrO, YTO C HUM OBLIO CBSI3aHO.
«...Bce, mo ucropuu 310M, Ob1TO Ge300pa3zHO B gonerpoBckoit Poccun (anamorust — Coserckom Coroze. —
Aem.): KeCTOKOCTb, Tpabesx, TpyOoCTb, IIIyHIOCTh, HEYMEHHE HUYETO CEaTh. .. JalbIle MPaBUTEIBCTBO CTAIIO
UCTIPaBIIATh. U MpaBUTENBCTBO 3TO Takoe ke 0e300pa3sHoe N0 HaIIero BpeMeHH. UHuTaelb 3Ty HCTOPHIO U
HEBOJILHO MTPUXOHIIB K 3aKJII0UYEHUI0, — IIHIIET aBTOP BEJIMKOI0 PyCCKOro pomaHa «BoiiHa u MHp», — 4TO
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TOM, YTO M C HUX, B CBOIO O4Yepe/ib, TaK K€ MPUUUTAIOTCS ONPEACTICHHBIE «IOITH B
BUJIC TEPPUTOPUH, HEIBKMUMOCTH U UMYIIECTBA IPYTUX TOCYAApCTB, de jure miu de
facto «1ocTaBIIMXCS» UM B PE3yJIbTaTe COOTBETCTBYIOIIUX JOTOBOPOB M TAaHHBIX MPO-
TOKOJIOB K HUM. OJJHAKO C UX TOYKH 3PEHUSI OHU HUKOMY U HUYETO He JOJDKHBI, UCXOIS
U3 3TOTO0, YENeHANPasleHHO «Nepenucvledas UCMOpuio», CIPaBEAJIUBBIM BO BCEX
CllydasiX pacCMaTPUBAETCS JIMIIb TO, YTO MPABSIIUE «KOMIPATOPCKUE DIIUTHD) ITHX
rOCYJapCTB CUUTAIOT «CIPABEITUBBIMY UCKIIFOYUTENBHO s ce0s1, 0COOCHHO €CJIH 3TO
OTHOCHTCSI K IIPETEH3USIM OBIBIIETO «OpaTCKOro» Hapoa.

WubIMu ci10BaMU, €Clii TPEOYIOT Y HAC — 3TO JIEMOKPATHS, €CJIU POCUM MBI —
3TO TOTAJIUTAPHU3M, €CIIH «IBETHOE» HACEJICHHE YHHYTOXKACT TOCYJapCTBEHHYIO WJIH
YaCTHYIO COOCTBEHHOCTb, «3aHUMAETCs» MapOIEPCTBOM M OCYIIECTBISIET MAaCCOBBIC
aKThl BaHJAIM3Ma B OTHOIIECHHHM HCTOPUYECKHX NAMATHUKOB M MOHYMEHTOB — 3TO
JIEMOKpPATHsl, «peain3anus mpaB U CBOOO», 3aKPEIUICHHBIX B OJHOW M3 MOMPABOK K
neiictByromeii Koncturynuu, eciau mo LEeHTPalbHOW yIUIE CTOJHIBI MapIIUPYIOT
YJICHBI MIPECIOBYTHIX «I0OPOBOJIBUECKUX 0ATaIbOHOB» — 3TO JEMOKpATHs, OJHAKO
€CIIM BHYKH BETEPAaHOB BOWHBI yUACTBYIOT B HIECTBUU «OECCMEPTHOTO MOJKA» — ITO
OXJIOKPATHUSl U «CTANUHU3M». TakuM 00pa3oM, HAIUIIO O80lHble CMAHOAPmMblL, YTO U
BBIHY/IWJIO TJIaBY TOCYIapCTBa B OUYEPETHON pa3 OOpaTHTh HAa TO BHUMAHUE B OJIHOM
U3 CBOMX IyOJHMKAIMK, YTO HAILIO TOJJEPKKY CO CTOPOHBI OOJIBIIMHCTBA IPaXKIaH
HaIllled CTpaHbl, OJIHOBPEMEHHO BbI3BaB UCTCPUKY M OYPIO HETOJOBAHHUS Y MOTOMKOB
«JIECHBIX OpaTheB» W IPYTrHX «OOPIIOB» 3a CBOOOMY M HE3aBHCHMOCTH, aKTHUBHCTOB
JBI)KCHUH 3a MpaBa I[BETHBIX, CEKCYaAJIbHBIX, TCHICPHBIX U MPOUYUX «MEHBIIUHCTBY,
WCTIOBEAYIOMIUX TOJEPAHTHOCTh, MYJBTHKYJIBTYPAIN3M M TaK HA3bIBa€MbIC «HOBBIC
[EHHOCTW», MPUMKHYBIIUX K HUM, «POJIUTENCH HOMEP OAMH» U «POJUTEIICH HOMEp
nBa». Pedb uaeT, HU MHOTO HU MaJjo, O «KOH@IUKME YUBUAUZAYULD), OT CKOPEHILIET0o
pas3pelIeHns KOTOPOro BO MHOTOM 3aBHCUT HE MPOCTO MOCTYINATENLHOE IBUKCHUE
BIIepe]l KaXI0i U3 HUX, HO U BOIIPOC O ToM>", cuozym nu onu 6 nepcnexmuée (IycTh

pszom Ge300pa3mii coBepumiachk ucropus Poccun. Ho kxax ke Tak psg 6e300pa3uii MpOU3BEIH BEIUKOE €M~
HOE rocyapcTBo? Y3k 3TO OJJHO IOKA3bIBAET, UTO HE MPABUTEIBCTBO MPON3BOAMIO HcTopuio. Ho, kpome Toro,
9qHTas O TOM, KaK IpaOuiIi, IPaBUIIN, BOEBAJIH, Pa30psuId (TOJIBKO 00 TOM U pedb B HCTOPHUH), HEBOIBHO TIPH-
XOJMILb K BOIIPOCY: YTO IPaOMIIN ¥ pa3opsuin? A OT 3TOro BOIPOCa K APYroMy: KTO IIPOU3BOAMI TO, UTO Pa3o-
psutu? KTo u kak kopMui xsiebom Bech 3T0oT Hapoa?.. KTo BOCIIUTBIBAN M pOXKAJ ITUX JIFOJISH SIUHOTO KOPHs?
Kto G0 CBATHIHIO PEIUTHO3HYIO, TI033HI0 HAPOIHYIO, KTO caenai, uro borman XMenpHUIKHN mepenancs
Poccun, a me Typuun u Ilomsme?..». Lut. no: @posnos U A. HamectBue Ha pycckyio ucropuio. CII6:
Pycckas xomnekuus, 2020. C. 5—6. Kax roBopurcs, BO3pa3uTh HEUEro, XOTs U «HEraTuBay B Halllel HCTOPUU
MPEI0CTATOUHO.

30 Kak 651 10 HHEPIIMH ITPO/I0JIKAS MO-MPEKHEMY PACCMATPHBATH UCKITIOUHTENBHO ce0sl KBUHTICCEHIHEH TOTO,
C 4eM HETOCPEACTBEHHO acCOLHUMPYETCs «3amnaaHas» Mozaens aemokpatnu, Coenunennsie lITaTel, BuauMO,
«IIPOTJISACNIN» TOT MOMEHT, HAUMHAsI C KOTOPOTO CTAJ0 BO3MOXHBIM F'OBOPUTH O CUCTEMHO-HHCTUTYIHOHAb-
HOM KpH3Huce, B 60JIbIIeH MIN MEHBIIISH CTEIIeHH ITOPa3sUBIINM KakK «0a3ucy (JjaXke IpH yCIOBUH OTHOCHUTENb-
HOTO OJIaronoNTy4rsi B KpeguTHO-(DMHAHCOBOM 00acTH U cdepe peabHON IKOHOMHKE), TaK U MOIUTHYECKYIO
«HAACTPOUKY» (HECMOTpS Ha T€HAEPHBIC U MPOYKE METaMOP(O3bl YaCTHONIPABOBOTO Xapakrepa, de facto mo
CYIIECTBY KapJHHAJIBHBIM 00pa30M MOBIUSBIINM Ha H3MEHEHUE IIOJUTHYECKOrO JaHmadra»), 4To He MO-
XKET He CBHJICTEIICTBOBATH O HAJIMYMU OOJiee IITyOUHHBIX IPOTHBOPEUUIL, YEM T€, C KOTOPBIMHU CTaJIKHBAOTCS
rocyIapcTBO M OOLIECTBO.

Bompoc nmpakTidecku CTOUT 0 HyHAAMEHTAIBHBIX TPAaHC(OPMALHUIX TEX «OCHOBY, C KOTOPBIMH B TCUCHHE He-
CKOJIBKUX BEKOB (BILIOTH JI0 PEXKHMa CETrperaryy, 1eHCTBOBABIIETO 10 cepeIiHbl XX CTOIeTHs) OblIa CBs3aHa
«aMepHKaHCKasi HallMOHANbHAasl HACHTUYHOCTEY, MEHSIONIAsACS B UTOTe, M HE IPEJCTaBIIIONIasl COOOH TO ke
camoe, 4TO M HeKoTopoe Bpems Hazaz. «benn3Ha koxu Oonee He SIBISETCS NPU3HAKOM «IOMUHHPYIOLIErO
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OTHAJICHHOMN) Ccywecmaeosams, IPEOIOJICB CTOIb (PyHIaMEHTaIbHBIE MMPOTUBOPEUHS,
He OoTTOpras, a JONONHsSA Apyr apyra. Kak mpaBuio, He UMes HUIKaKuX OCHOBaHUU,
Jlayke KOCBEHHBIX, TO OJTHA CTPaHa «KOJUIGKTUBHOTO 3arajia», TO ApyTas, arneummpys K
HOpPMaM MEXIYHApOJHOTO MpaBa (0 KOTOPOM HUKOT/Ia HE BCIIOMUHAIOT, €CIIK 3TO UM
HE BBITOJIHO), IPEIBSBIISIOT B HAIII aJIPEC MTPETEH3NHU, BbI3BAHHBIC HAPYIIIEHUEM «UbHX-
TO» TIPaB WK CBOOOJ, COBEPIIEHHO 3a0bIBas O CBOEM «BO3MYIIICHUMNY, €CIIA «BHHOB-
HUKOMY HTOTO SIBJISIETCS] TOT, KTO MO3UIIMOHUPYET ce0s B KAaUeCTBE «OTUIOTA JIEMOKpa-
TUW» U «IIpUMEpa IS TMOJPakaHUsD», OT YEro MMEIOLIU MeCTO KOH(DIUKT — ewe
bonvule yenyonsemcs, 0 YeM U CBUACTEIBCTBYET MOTUTH3AIMS HCTOPUH.

CrnenyeT mpu3HaTh, YTO MpobIEMa «PEeJaKTUPOBAHUS) AKTYAIU3UPYETCsS TpU
YCIIOBUH, KOT/Ia TTPABSIIIHE AIIUTHI, BOJICH CITydas (CaMOCTOSTEIHHO JIMOO MPH YbEH-TO
MOJIIEPKKE) TOJyYMBIIUE BJIAcTh, BHYIIAIOT ceOe, a 3aTeM W HACEJCHUIO CTPAaHbBI
MBICITb 00 «HCKJIFOUUTEIIBHOCTH» U «ITACCHOHAPHOCTH» OIPEICICHHOTO Hapoaa WU
3THOCA, «IPEBHOCTH» U «UCTOPUYHOCTH» TOCYAApCTBa, CO3/IaHHOTO UM «HECKOJIbKO
TBICSYEIICTHI HAa3a/», M BHECIIIETO PEIIAONINil BKIaJ B CTAHOBICHUE U PAa3BUTHE HE
TOJIBKO YEJIOBEYECTBA, HO M TaKUX (DEHOMEHOB, KaK PENUTHS, KyJbTypa, pa3JcicHue
TpyJa, HEB3UpPAsk HA KOMUYHOCTh CUTYyalliH, BOSHUKAIOIIEW U3 yTBEPKIAECHUNA TaKOTO
pona. Haubonee «mpeycneBaer» B 3TOM MPaBAIIUI KJIACC CPABHUTEIHHO HETABHO —
HECKOJIKO JIECSITHJIETUN Ha3aJ — IMOSBUBIIMUXCS Ha COBPEMEHHOW MOJMTUYECKON
KapTe TOCyNapCTB, KOTOPHIX (HCIONB3YsI TEPMUHOJIOTHIO, PUMEHSBIIYIOCS KOTJa-TO
B OTHOIIICHUH CTPaH, OCBOOOIUBIIIMXCS OT KOJIOHHATLHOW 3aBUCUMOCTH, XOTS U IOy~
YUBIIUX HE3aBUCUMOCTb, HO MO-TIPEKHEMY NPOAOTKABIINX YKOHOMUYECKH U TIOJIUTH-
YECKHU 3aBUCETh JTUOO OT «METPOIOIUNY, JINOO OT KOTO-TO JPYroro) Heyb3sl Ha3BaTh
HMHave, KaKk «KKOMIPaIOPCKUi» (0T UCMIAHCKOTO «comprar»y — MOKymnarth). Ero npaktu-
YECKU BCETJa OTIUYACT OJ[HA 0COOEHHOCMb: BO BCEX CIyUasx, KOTJa HUYEro He MOy-
4aeTcsl B T€X 00JacTAX OOIIEeCTBEHHBIX OTHOIICHUN, KOTOPBIE MPSIMO JIMOO KOCBEHHO
CBSI3aHBI C TIOBBIIICHUEM YPOBHsI 0JIarOCOCTOSIHUSI HaceJIeHHs, TeM OoJiee, €clii B
«HACJENICTBO» OT OBIBIIEH METPOIOJIMU JAOCTAIUCH OYEHb «IAKOMBIE KYCKI» B BUJIC

KJaccay (CKopee HaJo TOBOPHUTH O CErperanuu 0exoro HaceleHHUs, BCe Yallle MPOUTPHIBAIOIIETO «KOHKYpPEH-
LIMIO» TIPEICTABUTEISM «I[BETHOI'O», TeHAEPHOTO ¥ CEKCYaJIbHO HETPaJULOHHOTO CEIMEHTOB 0o0IecTBa. —
Asm.), pacoBasi IPHHAUISKHOCTh TAK)KE YTPAauMBaeT 3HaAuYCHUE (€CIIM HE CYMTATh OSJIOro HaTHBH3MA), aHTJIO-
HPOTECTAHTCKOI KyJIbType OpOCAIOT BBI30B MCIIAaHU3ALMS ¥ MYJIbTUKYJIBTYPAIU3M, — B 3THX YCJIOBHAX Bepa
(omHaKO J1aXke OHA B psiJie HEKOTOPBIX IITATOB, K COXKAICHUIO, YKE HE B COCTOSHUH TIOJHOLEHHO IIPOTHUBO/CH-
CTBOBATh HOBBIMY T€HIEPHBIM U IIPOYNM IIEHHOCTSIM. — A6M.) OCTAaeTCsl €ANHCTBEHHBIM HCTOYHHKOM HaIlH-
OHAJIBPHOW WJICHTUYHOCTH JUIsi OOJBLIMHCTBA aMepuKaHLeB. VIMeHHO Bepa cdopmupoBana aMepUKaHCKYIO
UJICHTUYHOCTD B 3TI0XY PEBOJIIOLIMU M OCTaBANIACH KIIFOYEBBIM 3JIEMEHTOM HIACHTHYHOCTH Ha IIPOTSKEHUH BCEi
ucropun Coenunenssix IllTaToB. B fBagnaToM CTONETHM e 3HAYMMOCTH ele 0osee YCHIHIOCh Oiaaroaaps
IBYM (akTopaMm. Bo-nepBbIx, BeieacTBHE 00€CIIeUeHNS PACOBOI M STHUUECKON MPUHAICKHOCTH U HENPeKpa-
IIAIOIIMXCS HallaJJOK Ha aHTJIO-IPOTECTAHTCKYIO KYJIBTYPY, Bepa €AMHCTBEHHAs U3 YEThIPEX BaXKHEHIINX dJe-
MEHTOB aMEPHKaHCKOH MJIICHTHYHOCTH COXpPaHHWJIa CBOU MO3ULMUM B OOIIECTBE (COBEPLICHHO HE IOHATHO M
TPYIHO OOBSICHUMO, KaK TOIJa Bepa, a IPOTECTAHTU3M HE OTPHULIAET TOro, YTO Opak HpeAcTaBiseT co0oii He
YTO MHOE, KaK COI03 MY>KUHHBI U KEHIINHBI, OTHOCHTCS K TOMOCEKCYaIn3My KaK OJHOMY U3 Oubneickux rpe-
XOB M OJHOMOJIBIM OpakaM, JIecsiTkaM TeHAepoB, CMEHe I10JIa oApocTkaMu? — Aem.). Bo-BTOpBIX, Bepa IpH-
obpea CTaTyc, CpaBHUMBIH C €€ CTaTyCOM B 3II0XY PEBOJIIOLMH, KaK OTIMYHUTEIbHAsE 0COOEHHOCTh aMEePUKaH-
CKOif uaeosiorud. .. [103ToMy MHOTHE aMepHKaHIbI CYMTAIOT, YTO HALIMOHAJIbHASL MACHTHYHOCTD JIOJDKHA OIIpe-
JETATHCS HCKIIIOYMTENIFHO BEPOW U YTO MPH YCIOBUH TAKOTO ONMpPENETICHUS CIOXKHTCS «TpaXkJaHCKoe o0lie-
CTBO» (M3 3TOTO CIEMYET, YTO €r0 JI0 CHX IOp HEeT? — A6m.), OTIMYAIOIIeecs OT APYTUX, B KOTOPBIX HAEHTHY-
HOCTH ONPENEISIFOTCSI Yepe3 PacoBYI0 M STHUYECKYIO NMPUHAIJICKHOCTD, KYJIbTYPY, PEIUTHIO WIN «HACIEHI-
crBeHHocth» (Khantington, 2018:444-445).
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COOTBETCTBYIOIIIUX PETHOHOB, HCIIOJIb3YETCs BechMa A (HEeKTHUBHOE CpeacTBO B (hopme
[IETIbMOBAHHS M OYE€PHEHUS OOIIETO OJIUTHKO-IIPABOBOTO MPOILIOT0, C OJHOBPEMEH-
HBIM «IIPUYMBIBAaHUEM» COOCTBEHHOM, IKCKII03U6HOU (TaK KaK O Heil HET HU CJIOBA B
MUCHMEHHBIX MCTOUYHHMKAX, JTUTEPATYPHBIX MaMATHHUKAX, alloKprdax U opuIraIbHBIX
JOKYMEHTaX, BBEICHHBIX B HAy4HO-HCCIIEIOBATEIbCKHI O0OPOT U JIOCTYIHBIX IS
rIyOOKOTO aHaIM3a) 8epcuu YUBUIUIAYUOHHO20 PAa36umus, KOTOpas HE BBIICPIKHU-
BaeT HUKAKOM, 1a)Ke caMOil CHUCXOAUTENIbHOU KpuTHKH. Llenb Bceraa, mo cymiectsy,
OJIHa — OTBJIEYb BHUMaHHE OT HACYUIHBIX MPOOJEM M «IpoaaTh» ceds (a 3a0AHO0 U
CBOIO CTpaHy) KaKk MOXHO JOpOke. VIMEHHO TOATOMY MpaBsIlas AJIUTa TAKUX TOCY-
JApCTB U Ha3bIBACTCS «KOMIIPAZIOPCKOID (YKa3aHHBIN TEPMUH HE UMEET OTHOIICHUE K
IOPHUCIIPYACHIIMM U HOCUT YUCTO MOJINTOJIOTMYEeCKHi noaTekct). Kak HUKTO Ipyroii,
MOTOOHBIHN «ITOJUTHYECKUH KJTACcC)» 3aMHTEPECOBAH B HOBOM BEPCHH UCTOPHH, CTIOCO0-
HOU MOJAHATH JyX HAllMW, 0COOCHHO Ha CTaANU €€ ()OPMUPOBAHMS, AKIICHTUPYS BHU-
MaHHe Ha HanOoJiee HU3MEHHBIX YyBCTBAX OIPEICIICHHON YaCTH HACEICHUS, UCTIBITHI-
BalONICl KOMIUIEKC HETOJHOIICHHOCTH, M CIIOCOOHOW Ha JOObIC MPOTHUBOIPABHEIC
JEHCTBUS sl €rO MPEOOJICHUs, BIUIOTh 10 TeppopucTHyeckux. U mepBoe, 4To OHU
NeTIal0T, 6036004M 6 A6CONOM CBOI0 «MECTEUKOBYIO» UCTOPHIO, CO BCEMH BBITEKAIO-
MMM TIOCTICICTBUSIMH, TIPUIaBast €l 3HAYUMOCTD «BCEJICHCKOTo MaciTabay, He oopa-
111as BHUMaHMsI HU HAa KPUTHUKY YUEHBIX, HU Ha OpOcCarollytocs B I7la3a OTKPOBEHHYIO
HEJIETOCTh WK (albIIMBOCTE 000OIECHUH 1 BHIBOIOB .

JIvib Ha IepBBIA B3I MOXKET IMOKA3aThCs, YTO MPOIECC IIEPENHChIBAHUS UC-
TOPHUI» HOCUT XAOTUYHBIM M HUYEM He OOYyCIOBJICHHBIH XapakTep, OCHOBAHHBINH Ha
CTPEMJICHHH OJHOTO WJIM HECKOJIBKHX CErMEHTOB OOIECTBA JJ0Ka3aTh BCEM TEM, C KEM
KOTJ]a-TO aCCOILMUPOBAINCH TAKUE YCTAPEBIINE COLMATLHO-3KOHOMUYECKUE (U TPOu3-
BOJIHBIC OT HHX) MOHATHS, KaK KJIACC, COCJIOBUE, CTPaTa, «IKCKIIO3UBHOCTB)» CBOETO
0O0IIECTBEHHOTO CTAaTyCa U COBOKYITHOCTH TPaB U CBOOOJ, TUCCOHUPYIOUIUX C TPaIu-
[IUOHHBIM MPEJCTABICHUEM O TOM, IT0 KAKUM KPUTEPHUSIM U MTPU3HAKAM paca, STHOC HIIH
TeHJIeP, COCTABJISIONINE HACEIIEHUE CTPAHbI, OTIIMYAOTCS HE TOJIBKO JIPYT OT ApyTra, HO
U OT T€X, KTO SIBJISIETCS Tpa)kAaHaMH WM MOJAJIaHHbIMU Apyro ctpansl. Hanpumep,
KOTJa OJJHAa 4acTb oOmiecTBa OYKBaJbHO «C MEHOW y pTa» IMOAICPKUBACT JIO3YHT
«OKM3Hb YEPHBIX UMEET 3HAYCHUE», BHIHYXK/asl IPYTYI0 BCTaBaTh HA KOJEHH, J€MOH-
CTPaTUBHO UTHOPHPYS TOT (QaKT, YTO U UX JKU3Hb «MaKdice He MeHee 8aANHCHA», KOT/a
HAIMCTHI pa3pyIIAlOT U OCKBEPHSIOT NAMSITHUKHU TEX, KTO B CBOE BPEMSI TaK U HE CyMe
«IOOHTD raiuHy», LEJICHANPABICHHO MPUHUMABIIYIO Y4acTHE B TEHOLUAE COOCTBEH-
HOTO Hapo/ia, BO3HUKAET OILIYLICHUE, YTO BCE ATO MPOMCXOJUT OTHIOJb HE CIyYaifHO,
HECMOTpsI Ha TpeOOBaHMS W YYaCTHHKOB MOJOOHBIX Mepomnpustuii. Maer mporuecc,
«TJIABHBICY» U «BTOPOCTENICHHBIE» POJIM KOTOPOTO, BEPOSITHEE BCETO, YETKO pacnpede-
Jierbl (MBI HE IMEEM B BUJTy KaKYIO-JIMOO M3 «TEOPHUI 3ar0BOPay): KTO-TO «3aKa3bIBACT
MY3BIKY», KTO-TO «IHUIIET CIEHAPHI1», KTO-TO «3aHUMAETCS KACTUHIOM aKTEPOBY,

31 TIpuueM «MECTEYKOBOCTB» MPOSBISETCS BO MHOIOM, B TOM YHUCII€ B CTPEMJIEHMM HPUIATh TAKOH BEC U
3HAYMMOCTbH OIIPE/ICJICHHOMN IPyYIIe HaceJIeHHs, KOTOPOro OHA HE 3aCiIy)KMBAeT a priori, TeM HE MEHEe OHU
«pa3ayBaIOTCS» KaK «MbUIbHBIH ITy3bIPbY» 10 TAKMX MAcCIITAa0OB, YTO JIOJHU, INIOXO 3HAKOMBIE C XapaKTepoM U
crenu(UKOi HCTOPHIECKOTO Iporecca (B IEPBYIO OYepeb pedb HAET O MOJIOAOM MOKOJIECHHN, HIYEM HE HH-
TepecyoNeMcs U BCe OTTOPTaloNieM), HauMHAIOT JyMaTh, YTO OBIJIO «MMEHHO Tak», KaK HAIMCaHO B COBpE-
MEHHOM y4YeOHUKE W IIOKa3aHO B KAKOM-TH00 (DHIIbME, BOCIIEBAIOLINX «BEJIMKOE IIPOIILIOE» U IPOCIIABIISIO-
IIUX «BEJIMKUX HALMOHAJBbHBIX I'epOeB», OOPOBIINXCSA 32 CBOOOLY U HE3aBUCHMOCTb «BEIIMKOM CTPAHBD.
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Cpean KOTOpBIX BakKHEMHIee MECTO NPUHAIIICKUT udeono2uy U TEM, KTO €€ HaydHO
pa3palaTbIBaeT U MOMYJIApU3UpPYyeET. SIpkuil IpuMep — «BEIMKHUE YKPBD» U BCE, UTO C
HHMMU CBSA3aHO, WIN «POJUTENIb HOMEP OAUH» U «POAUTETb HOMED JBa»: U B TIEPBOM, U
BO BTOPOM Cllyyae MUCbMEHHbIE HCTOUHHKHM (JleTonucu U bubmnus) o 4yeM-1o «1momo0-
HOM» JM0O0 He cofepKaT HUKaKkoi mHdopmanuy, f1axe KOCBEHHOH, 1100 Xapakrepu-
3yIO0T B KaU€CTBE OJJHOTO U3 CaMbIX TSXKKHUX rpexoB. He uckitodeHo, uTo B nepcnex-
TUBE JPEBHEPYCCKOE JIETONMCHOE Hacieaue OylIeT MPU3HAHO HE YeM HHBIM, Kak
«MOCKAJILCKOW IpoIaranjon», 1 yHUuToXeHo, a Berxuit u HoBblii 3aBer (eciu ux He
OTIIPABST HAa KOCTEP MPEACTaBUTEIH «HOBOM» UHTEPIIPETALIMH IIOHATHS BUHBI U €€ I10-
CJIEZICTBUI) CHauasla cIaHbl HA XPAaHEHHE B «apXMB», a 3aTeM BOOOIIE BbIBEJICHbI — 3a
HEHAJI00HOCTHIO — M3 CBOOOIHOTO oOparnieHns. HecoMHeHHO, KTO-TO M3 ONMTOHEHTOB
(«cIIpaBay MM «CJI€Ba») BO3PA3UT, IPEXK/E BCETO MOTUBUPYS TEM, UTO «370POBOI0O» B
o0I1lecTBE HAMHOTO OOJIBILIE, YEM «HE3JOPOBOTr0», CpabaThIBAET B HY)KHBII MOMEHT
«KOJUIEKTUBHBIA HIMMYHHUTET», I03TOMY CLIEHAPUHU TAKOTO POJia Yallle BCEro 00peYeHbI
Ha IpoBaj (MMes B BUAY TOT (DAKT, YTO YEJIOBEUECTBY B €r0 MCTOPHU MPHUXOAMUIOCH
y’K€ CTaJKUBAThCs, IPUYEM HEOAHOKPATHO, U C PELIMIUBAMU «CEKCYaJIbHBIX PEBOJIIO-
LUi1», ¥ C pa3InYHBIMHU 110 XapaKTepy IPOsIBICHUSIMU €pECH, CBATOTATCTBA U O0ro0op-
qyecTBa). byiemM HaziesThCsl, 4TO M Ha 3TOT pa3 «00JIe3HbY, HEB3UPasi HU Ha YTO, He 3ali-
oem CIUWKOM 0aneko, «IO0pPa3uB» CHUCTEMOOOPA3YIOLIME 3JIEMEHThl «COLMAIbHOTO
opraHusmay, 6e3 4eTKoil ¥ PUTMHUYHON pabOThl KOTOPBIX IUBHIN3AIMS HEN30EXKHO

oOpedeHa Ha CTarHalUIO U PErpecc, a 3aTeM — Kpax°>.

32 Tlpu Bceii MapaJoKCanbHOCTH IIPEAOJI0KEHH I, BHICKA3aHHBIX PaHEE, OIHOM U3 IpobieM, ¢ KOTOpOil cTaj-
KHBaeTCS HaydHOEe COOOINECTBO, SBISETCS HEOOXOAMMOCTh KAaUueCTBEHHO HOBOTO B3IUIsa HA TOJIKOBAHHE
OOIENPUHSTHIX B UCTOPUHM ¥ TEOPHU IOCYAAPCTBA U IIpaBa TEPMUHOB M ONPEJEICHUIH, MHOTHE U3 KOTOPBIX
JIOCTaTOYHO «apXauyuHbIe» U HACUUTHIBAIOT HECKOJIBKO THICSUENIETHH (B Xy IIeM CIydae cToieTuil). B nmepByio
odepeb K HUIM OTHOCSITCSI TAaKHE MOHATHS, KaK «I€MOKpATHs», «CBOOOAA» M «PaBEHCTBO», COBPEMEHHAsI HH-
TepIpeTanusi KOTOPBIX NPHHIMIHAIGHEIM 00pa3oM He OTJIMYAaeTcs OT TOrO, YTO IO HUMH HOAPa3yMeBaH
aHTU4YHbIe GriIoco(dBI NI IPOCBETHTEIH TIepUoaa OypiKya3HO-ITHOepaIbHBIX PeBOJIIOLMH. Bo MHOrOM Kpu3uc
I'yMaHUTapHBIX HAYK OPOSIBIACTCS B TOM, YTO MBI 10 CHX I10P OTHOCHMCS K Ae(UHULUAM, cHOPMYIHPOBAHHBIM
ITnaronom, Apucrotenem miu LiuepoHoM, Kak K CBOETO POJia «CBSIICHHBIM KOPOBAM», HE MPEIIPHHIMAs
MOMBITOK B HUX YTO-HUOYAb H3MEHUTD, NCXOAS U3 «TpeOoBaHuMil AHI». B 3TOI CBsI3M HENb3s HE IPU3HATH, YTO
CYIIECTBEHHAs. POJb B TOJIKOBAHWU IIPHHAUICKHUT CyHAbsIM, OCOOCHHO B TeX CTpaHaX AaHIJIOCAKCOHCKOM
CUCTEMBI, I'/Ie CUIbHBI TPaJAULMU IPELECHTHOTO [IpaBa.

Ha yka3zanHbIi (akT oOpamialoT BHUMaHHE MHOTHE aBTOPHI KOHCEPBATHBHOTO HAIPABIICHUS, B YACTHOCTH
[atpux Bbrrokenen: «Bepaukrom mo nmemy «belikep nmpotuB Kappa» (mMeercs B Buay cyneOHOe penieHue
1962 rona, corilacHO KOTOPOMY «3JIEKTOpalibHasi reorpadus», CBI3aHHAS C ONpENeNICHHEM TPpaHHI] H30Hpa-
TEJIBHBIX OKPYT'OB, OTHOCHUTCSI K MCKJIIOYUTEIBHBIM MOJHOMOYHUSIM CYJEOHBIX OPraHoB, TO €CTh MOXKET pac-
CMaTpuBaThes B (efiepalbHbIX CyJax, B TO BpeMs, KaK MCTIbI 110 3TOMY JIeJIy yTBEPXKJIalu, YTO 3TO BOIPOC,
OTHOCSIIMHACS K HOJUTHYECKOH cepe OTHOIIEeHUH, BooOUme He MOAIESKAIIUI CyqeOHOH IOPHCIUKINN. —
Aem.) BepXOBHBII Cy[ 3alpeTHil BceM ITataM (OpMHPOBATh 3aKOHOIATEIbHBIE COOpaHus 0 00pa3ily KOH-
rpecca u 00s13a)1 00ecIeunBaTh IPeCTaBUTEIbCTBO COOTBETCTBEHHO YHCIICHHOCTH HaceneHus. Llens mpocra:
JIEMOKpPATHsl 10 MPUHIUITY «OJUH YEIOBEK — OJUH TOJIOCY», KOTOPYIO OTBEPIVIM HAIlU OTLbI-OCHOBATENH,
npenoctaBuB [enaapy u Pon-Aiinenny cronbsko sxe MmecT B CeHate, ckosibko Maccauycetcy u Bupruauu. Bo
¥Ms paBeHCTBa BepXOBHBIN Cya MpU3HANI TOMOCEKCYaan3M KOHCTHUTYIIMOHHBIM IpaBoM. BoH Yokep, deme-
panbHBII cyaps-redt u3 Can-OpaHIcko, MOCTAHOBHII, YTO OJHOIOJIBIE Opaky rapaHTUPOBaHEI UeThIpHaaIa-
TOM IMONpPaBKOW (Ha HAII B3I, OYSHb CTPAHHAs TOYKA 3peHus: Pasnen 2. «... eciii Ipyu NPOBEJCHUH BBIOO-
POB... B TIpaBe ronoca OyaeT 0TKa3aHO KOMY-JIHM00 U3 KUTeNeH My>KCKOTO IoJIa IITaTa, JOCTUTIINX JBaAUaTH
OJHOTO Troja M ABJomuxcs rpaxknanamu CoeanHeHHbIX lllTaroB, mmubo 3T0 mpaBo OyAeT OrpaHWYEHO IO
KaKUM-JIN00 OCHOBAHHSAM, 32 MCKIIOYEHHEM yJacTHs B BOCCTAHHH MM MHOM IPECTYIICHHH...». — Agm.).
MoskeT KTo-HHOYIb IOBEPHUTH, — 3aAETCS CIIPABEUIMBBIM BOIIPOCOM aBTOp, — YTOOBI CTONb abCcypaHOe
TOJIKOBaHUE PAaBEHCTBA IPEII0JIaralock KOHIPECCOM, KOTOPHIi npuHuMa (Obu1a paTUGUIMPOBaHa ITAaTaMH
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Yro Takoe «IIHBI/IJ'IHZ}HHI/IOHHLIi/'I TYNHK» 1 MOYKHO JIX U3 HEI'0 BbIiTH?

Korna peus uaer o crarHanuu u perpecce 3To, K COXaleHHI0, He (urypa peun
WK TUepOosa, KOTOPYIO HCIOIB3YIOT KOMIAPAaTHUBHCT M HCTOPHK TOCyIapcTBa H
mpaBa MpH OLICHKE CJIOKUBIIECHCS CUTYallUU C LIEJbI0 MPEeJHAMEPEHHOTO «CTYILEHUS
Kpacok». [IpoGiieMa HaMHOTO CIIOKHEE, YeM MOXKET MOKA3aThCsl Ha MEPBbIN B3I, U
OT TOro, K KaKuM BBIBOJAM MPHUJET HCCIEAO0BaTENb B pe3yJbTaTe CBOEr0 aHajM3a,
OyZeT 3aBUCETh «METOJMKA JICYeHUs» 3a00JIeBaHNs, TOPA3UBILIETO JIMOO OOIIECTBO B
L[eJIOM, JTUOO €ro OTAeNbHbIe cerMeHThl. OCOOEHHO B TOM Cily4ae, €CiIH PelenT Ha Mo-
JydeHue JIeKkapcTBa OyeT BHINHUCHIBATH HE KBATU(HUIIMPOBAHHBIN «Bpawy B JIUIE y4e-
HOTO, CIICIIMATM3UPYIONIET0CS B KOHKPETHOU chepe COIanbHbIX OTHOIICHHI, a HeTo-
CPEICTBEHHO «OOJILHOWY, uiemanmusm KOTOPOTO BIIOJTHE OUeBUICH. TOIBKO CIIeToit
WIM 3aUHTEPECOBAHHBIM B HETaTHBHBIX PE3yJbTaTaX YEJIOBEK HE MOXET HE BHUJIETh
TOTO, YTO MPOUCXOAUT B CAMBIX Pa3HBIX OOJIACTSX B3aUMOJCHCTBUS APYT C JAPYTOM
rocy1apcTBa, o0IIeCTBa, FPAXKAaH, UX 00bEIMHEHH, aHTArOHU3M KOTOPOT0 Bce OoJiee
OTYETJINBO HAaYMHAET MPOSIBIATH ce0s Jaxke Tam, IJIe 0 YeM-TO MOJOOHOM HEKOTOPOE
BpeMs Ha3a/l MOKHO OBLIO pacCy kIaTh JIUIIb YUCTO TUIIOTETUYECKH, HE 3ayMbIBasICh
0 TIOCTIeICTBUAX U UX Xapaktepe. [1o nenomy psaay kak 0ObeKTHUBHBIX, TaK U CyOBEK-
TUBHBIX IMPUYUH BbICKA3dHHOC 3aMCUaHNEC UMCCT IMMPAMOC OTHOLICHUE K KPU3HCY I'yMa-
HUTApPHBIX JUCHHUILINH, MacIITa0bl KOTOpOro €€ HEAaBHO MaJIO KTO U3 YYCHBIX MOT C
YBEPEHHOCTBIO TIPE/ICKA3aTh, B CBS3H C YEM €My He TPUIaBaIIOCh 0c000T0, TEM Oolee

KaTacTpo(QUIECKOro UM SKCTPAOPIMHAPHOTO 3HAYCHHS .

9 mrons 1868 roga. — Aem.) UeTtslpHaanaryro nonpasKy? XoTs Ha pedepeHyMax IPOTHB OJHOIIOJBIX OpaKoB
BBICKA3aJI0Ch HAaCEJICHHE TPUALIATH OJHOTO IITATa, CyIbH IIPOIODKAIOT 3asIBIISITh, YTO ITOJOOHBIE COO3BI SBIIS-
I0TCS 3aKOHHBIMU. M/1est paBeHCTBa, OTBEPrHyTask JEMOKPaTHYECKMMH U30UpaTeIsIMH, HAaBA3bIBACTCS TUPAHHU-
9eCKH... [IpuKnabpIBasi, CKOJTbKO YMHOBHHUKOB B ()e/lepalbHBIX, MECTHBIX M MYHHIUNAIBHBIX CTPYKTYpax, B
KOJUIEKaX M KOPHOPAIHAX TPYAATCS, YTOOBI 00ECTICUUTh MPOIOPIHUOHATEHOE IPEJICTABUTENBCTBO Pac, STHH-
YeCKUX IPYII U I10JI0B, HECIIOKHO 3aMETHTb, YTO PAGEHCMEO U C80000A HAXOOAMCA 6 COCMOAHUU BOUHbL, U
JlorafiaThes, moueMy AMepHka TepnuT nopaskeHue. I1orons 3a pacoBbsIM, FeHAEPHBIM, STHUUECKUM U 3KOHO-
MHYECKUM PABEHCTBOM siBisieTcst yronuel. [IpencraBpre cede, UTO MpaBsIIHil PEXUM CTPEMHTCS K aOCOIIOT-
HOMY PaBEHCTBY, KOH(HCKYS BCE NMYILECTBO 1 OOraTCTBO U IIepepacipeierisist €ro B paBHbIX Aoisix. Kak gonro
9TO OyZAeT MPOJOIIKATHCS, IPEXKe YeM Hanbosee CIOCOOHBIE U arpecCHBHBIE IpakaHe IIPUCBOST 3TO Oorat-
ctBo? KoHduckanuio u nepepacnpeneseHue IpuaeTcs HaYnHaTh 3aHOBO. ..» (B'yukenen, 2016:296—297).

33 Kak KOHCTAaTUpyeT U3BECTHBIN HCCIIENOBATEND, «... AMEPUKA MOXKET OBITh MYJIBTUITHUYECKOH U MYJIBTH-
pacoBoii, MOXKET HE UMETh CTCP)KHEBOH KyIIbTYpPBI, HO OCTAaBAaThCS IIPU ITOM €AWHOM, TOCKONBKY aMEPHKAHIIEB
o0benHSeT IpUBEPKEHHOCTH Bepe. Ho Tak i 910 Ha camoMm zene? MosKeT JI HICHTHYHOCTD HAIHHU OTIpee-
JISITBCSI TOJIBKO TIOJIMTHUECKOH MJIE0NIOrHe (KOTOpYIo, IO CI0BaM LIUTUPYEMOT0 aBTOPa, IPOTUBOIIOCTABIISIOT
«MHPOBO33PEHUIO HEMELIKHX, SITIOHCKUX, U COBETCKUX BparoB» CoenuHeHHbIX LlITaToB. — A6m.)? MBI BBIHYX-
JICHBI OTBETHTH Ha 3TOT BOIIPOC OTPHIATENHHO: KPEIO caMo Mo cebe eme He co3paeT Hanuio. Mcropuaeckn
(TIpH 3TOM KaXIBIi pa3 clIeqyeT UMETh B BHAY O KaKOM IIEpHOJIE HIET Pedb, TaK KaK TPYJHO BOCIIPUHUMATH
«colored people» 1o oTMeHsI pabcTBa B 1865 romy mim HHACHIEB, TEPPUTOPHAIBHO JIOKAIN30BAaHHBIX B Ipa-
HHLAX CBOMX pe3epBauuii, 1o XX Beka He 00JaJaBIIne NPaKTHYECKH HUKAKMMH IIpaBaMH U CBOOOJaMH, CO-
CTaBHBIMHU 3JIEMEHTAMH MHCTHTYTa HALHMOHAIBHON HMACHTHYHOCTH, ¢ ()OPMAJIbHOI TOUKHM 3pEHUS HUYEM He
OTJINYAIONIMMHUCS OT aHTJIO-MPOTECTAHTCKON KyJIbTYPHI, HE TOBOPS YK€ O BCEX IIPOYNX KAHOHHIECKHUX U HEKa-
HOHMYECKUX KOHpeccusx. — Aem.) aMepruKaHCKas HalMOHAJIbHAs WICHTHYHOCTD ONPEIeNsiach peluruei,
PacoBBIMY U STHHYECKHMH ITPU3HAKAMH U KYJIBTYPOH BKYIIE C «aMEepPUKaHCKUM Kpezno». [IpeBpaiienue sToro
KpeZo B €IMHCTBEHHBI NCTOYHUK (@ KaK ke OBITh B TOM CIIy4ae, €CJIM rocyIapcTBO HOCHT TEOKPAaTUUECKUI
xapakrtep? — A6m.) HACHTUIHOCTU O3HAYaeT MPUHIMIHANBHBIA Pa3phIB C MPONIUIBIM CTpaHbL. BrobaBok He-
MHOTHE HAllU¥ B UICTOPHUH YEJIOBEUECTBA OOPETANN HICHTHIHOCTD HCKITIOUUTENBHO OIarofaps NASOIOTHN WITH
KOMIUIEKCY TIOJUTHYeCKUX HpuHImNoB. Hanbosnee mokasarenbHbIe IPUMEPH! 3 COBPEMEHHON HCTOPHH —
KOMMYHHCTHYECKHE FOCYapCTBa, B KOTOPBIX MAEOJIOTHUSI MCIOIB30BaNach Il 00bEAMHEHHS TIpeCTaBUTeeH
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OCO3HaHHO MM HEOCO3HAHHO OTAaBas MPEANOYTCHHE SKCIIEPTHOMY aHAIIU3Y
(x cokaJeHHIO, HE BCeTJa OOBEKTUBHOMY) TPEACTABUTEIICH «3aIagHOr0» HAYYHOTO
CO00IIECTBA, He UCnbIMAasuie20 Ha cebe AN «STUHCTBEHHO BEPHOTO YUCHUS, MBI
MIOBEPHJIU B BBIBOJIBI O «KOHIIe UcTOpun» Dpancuca OykysMbl U eMy MOJOOHBIX aBTO-
POB, COBEPIICHHO HE 3a/lyMbIBasICh 00 HX Udeoo2uyeckol cocmasisaoueli, B TOW W
MHOM CTENEHU NMPU3BAHHOM BHYIIUTh HAM «KOMILIEKC HETIOJIHOLUEHHOCTH» U «BTOPO-
COPTHOCTW» TOTO, YTO SABJISJIOCH MPEAMETOM U OOBEKTOM HCCIEAOBAHUN B 00JIACTH
TYMaHUTApHBIX TUCIHUIUIMH B TEYEHHE BCErO COBETCKOrO Tepuoja (COBCEM HHAye
BOCIPUHUMAs OTAENbHBIE JOCTH)KEHUs BTOpoil mosoBUHBI XIX — Havanma XX B.), B
TOM YHKCJIE€ B TaKMX HAYYHBIX Cepax, KaKk CPaBHUTEIHHOE MPABOBEICHHE, TEOPUST U
UCTOpUS rocyapcTBa U npasa. limes B akTHBE OYEHb MOIIHYIO UCTOPUKO-TIPABOBYIO

Pa3IMYHBIX HAIIMOHAIBHOCTEH U KyJbTyp, Kak 06u10 B CCCP, IOrocnaBuu u UexociioBakuu, WK IJIsI pasjie-
JICHUsI HEKOT'Jla eIMHOT0 Hapo/a, Kak npousonuio B ['epmanny u B Kopee. Koraa sxe koMmMyHUCTHYECKAs HIEO-
JIOTHS YTpaTWJIa CBOE 3HA4YEHUE, a HEOOXOIMMOCTh €€ MOJJEpXKaHUs McYe3Nla ¢ OKOHYAaHHEM «XOJIOAHOM
BOIHBI», BCE MEPEUNCIICHHBIC BhINIE cTpaHbl, Kpome CeBepHoil Kopen, ncuesnn ¢ moJIuTU4ecKOr KapThl 3eM-
HOTO IIIapa M YCTYIIIJIa CBOE€ MECTO CTPaHaM, ONPEJEeIISIONIMM CBOIO HJICHTHIHOCTD Yepe3 STHUUECKYIO IIpH-
HAJUISKHOCTb U KyJIbTypy. [IpHHINIBI «aMepHKaHCKOTO Kpeno» — CBOOOA, PABEHCTBO, IEMOKPATHS, TPax-
JTAaHCKHE IpaBa, OTCYTCTBHE IMCKPUMHHALMHM M TOPXKECTBO 3aKOHA — SIBJSIFOTCS CBOETO poja MapKepamu
(K HUIM MO>XHO OTHECTH MacCOBBIE IOIPOMBI, B TOM YHCJIE OPUCOB CYI0B U MOIUIEHCKUX Y4aCTKOB, U Tpabexku
CO CTOPOHBI YEPHOKOKETO HACENICHHUSI, UMEBIINE MECTO BecHOM u JeToM 2020 roaa, Win «IOMBITKY IPOHUK-
HOBeHUs» B 31anne Konrpecca 6 staBapst 2021 roxa, Korja B HEpBOM CiTydae HUKTO He OBUI IIPHUBIIEYCH K OT-
BETCTBEHHOCTH, @ BO BTOPOM — OBUIH BO30Y KJICHBI yTOJIOBHBIE JIejla B OTHOLICHHH OoJIee MSTUCOT YeJIOBEK, B
OCHOBHOM TPak/iaH ¢ OeJIbIM LIBETOM KOXHU? — A6m.) 6a30BBIMH 3JIEMEHTaMHU KOHCTpYKIMH obmiectBa. Heko-
TOpBIE... YTBEP)KAAIOT, YTO aMEPUKAHCKOE KPel0 — KOMIUIEKC MOJUTHYECKUX MPUHIUIIOB, IPUMEHIMBIX K
mo0oit ctpane u mobomy Hapoxy. Eciu 6bI 3T0 U BpaBmy OBUIO Tak, KPeo HE MO0 OBI CIy>KUTh BasKHEH-
LIAM DJIEMEHTOM aMEpUKAaHCKOI HAI[MOHAIBHOM MISHTHYHOCTH. M B NEBATHAALIATOM CTOJISTHH, KOTraa Ame-
pHKa OblIa e/1Ba 1M He €IUHCTBEHHON JeMOKpaTHell B MUpe (B KOTOPOH, IpaB/a, B TEUEHUE MHOTHX JIET CyILe-
CTBOBAJM PaboBIaJEHHE U TOPTOBIs JIOAbMHU, MHJUIHOHOM PabOB BIIAJEIH MPEACTABUTENN CaMbIX Pa3HbIX
KOH(ECCHid, a JKeHITMHBI ObUTH TOPaKeHBI B N30UpaTENbHBIX paBax. — A6mi.), U B CTOJICTUH ABAALATOM (10
BTOPOH TIOJIOBUHBEI KOTOPOTO B CTPaHE JEHCTBOBAJI PEKMM pacoBOW cerperamuu. — Agm.), Korna AMepuka
CTaJa JINIEPOM «CBOOOIHOTO MHUpay, MPUHIMUITEI aMEPUKAHCKOT0 KPEIo OCTaBaJIMCh OCHOBOW aMEPUKaHCKOMN
uzneHTnaHoCcTH. CerofHs AeMOKpaTHs BO MHOXKECTBE ()OPM PACIpOCTpaHMWIIaCh BO MHOXKECTBE CTPaH (Crpamiu-
Baetcsl, 3aueM Toraa CoennHeHHble [ITaThl HABA3BIBAIOT BCEM «CBOE» MPECTABICHHE O TOM, YTO TAKOE «IIe-
MOKpATHSD», KAKIM KPUTEPHSIM 1 TPeOOBAHHUSIM OHa JIOJDKHA «COOTBETCTBOBATEY, KAKHE FOCY1apCTBA ¥ HAPO B
MOTYT CUHTATHCS «JEMOKPATHYECKUMHU», a KaKHe aBTOKpaTHsAIMH? — Aem.), CEroHs y Hee He CYyILIeCTBYeT
CKOJIbKO-HHOY/Ib Cephe3HO CeKyJIsIpHOl anprepHaTuBsl...» (Khantington, 2018:446—447).

C yd4eToM CKa3aHHOTO Kak Obl caM co0Oil BO3HHKAET BOIPOC: €CIIU LUBUIN3ALUN MOTYT HOCUTh M HEPEAKO
HOCSIT aJIbTEPHATUBHBINA XapaKTep, TaK MOYeMy JIE€MOKPAaTUUYECKUN MOJIUTUYECKUN PEXUM, CYILECTBYIOIUMN B
KaKoH-100 cTpaHe, He JOJDKEH OBITh alIbTePHATHBHBIM M OTIINYATHCS — B OOJIBIIIEH MITH MEHBIIISH CTeIIeH —
OT TeX IIa0JIOHOB M CTEPEOTHUIIOB, C KOTOPBIMH aCCOLMUPYETCS «3ala Hbli» (YUTail — aHITIOCAKCOHCKHMIA) Ba-
PHaHT «AEMOKpPaTHH» U BO3BEJECHHbBIE B aOCOMIOT MpaBa M CBOOO/bI YETOBEKA, OJHUM U3 BaXKHEHILINX JIeMEH-
TOB KOTOPBIX B HACTOSIIIEE BPEMsI pacCMAaTPUBAIOTCS OMHOIOJNBIC Opaku U TeHAepHOe «pa3HooOpas3mey, pac-
[[BETAIOINE KaK TPHOBI IOCIIe 0K, ¥ (POPMAIBHO HE OrpaHWYEHHBIE HUYEM, B TOM 4HciIe Onbieiickum mo-
HATHEM «rpexonazeHus»? Bormpoc, kak roBopHuTcs, BecbMa putopudeckuil. Kak npencrasisiercs, «1eMoKpa-
THUST», TOMHMO COOTBETCTBYIOIIUX MHCTUTYTOB U NPOLEAYpP, 3TO KOTJa rOCyAapCcTBO, TAE «CHCTEMY LIEHHO-
CTEiD» COCTABIIAIOT CaMOOBITHBIE COLIHANIbHBIE, OpayHO-CEeMEHHbIe U MHBIC HAllMOHAIbHbIE Tpaauiuy, de facto
HE OTBEYAIOMINE HOPMaM H KPUTEPHUSIM, IIPUHATHIM Y IPyTOro rocy1apcTBa, M0 KaKHM-TO IPHIHHAM B3SIBITHM
Ha ce0s «003aHHOCTH» HAaBSA3BIBAaTh X TEM HAapOJaM U ITHOCAM, KOTOPBIE ITOTO HE XOTAT (0COOEHHO TeM, KTO
UX HE IPUMET HH NPH KaKuX YCIOBUSX), KpaiHe OTPUIATEIBHO OTHOCSACH K IIpaBaM M CBOOOJAM, CUMTAIO-
IIKIMCS B IIOPSIIIKE BEIIEi» y rocy1apcTBa, pacCMaTPHBAIOIIETO CE0S «IIPHMEPOM AJIsI TOAPAsKAHUSD» U OILIO-
TOM JIEMOKPATHI, IBITAETCA BCEMH AOCTYITHBIMH CIIOCOOaMH OTCTaHBaTh COOCTBEHHBIN CyBEPEHUTET U HE3a-
BUCHMOCTG. JIpyruMu cioBaMH, IeMOKpaTHYeCKHH monurtHdeckuil pexxuM de facto mpencrasiser coboit
crcTeMy OOIIECTBEHHBIX OTHOLICHHH, IIPY KOTOPOH HUKTO HUKOMY HHYEIo HE «IPEIIHCHIBACT» U HE «PEKO-
MEHIYET», 0COOEHHO C HCHOJIb30BAaHUEM KaKHX-TO CAHKLIHOHHBIX HJIM KapaTelbHbIX MEXaHU3MOB.
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IIKOJIy, MHOTHUE NIPEJCTaBUTENIN KOTOPOI cOCTaBUIM OBl UECTh JIFOOOMY TOCyIapCTBY,
nubepanbHO HACTPOEHHAs YaCTh aKaJeMHUYECKOTO COOOILECTBA, CYsl IO BCEMY, YKe
JAaBHO HE pa3JeisBIIasl «TOCHOJCTBYIOLIEH HIEO0JOTUN», MOBEpHUiIa 0000IEHUAM
aMepHKaHCKoro (yTyposora o6 OKOHuYaTelIbHOU Mobese «3amagHoi» MOJIeNu IeMo-
KpaTHu, 4To, 0 BCEH BUAUMOCTH, U ChIIPAJIO 3IYIO LIIYTKY C TEMH, KTO IIOCUUTAII He-
11€J1eCO00pa3HbIM 3aHUMAThCs KOHIENIUEH pa3BUTHUs OOLIECTBEHHBIX IIPOLIECCOB MIPU
Nepexosie OT OJHOW MOIUTUYECKOM cucTeMsl K Ipyroil. Ilapanokc, 0ObACHUTH KOTO-
PBIi el TOJIBKO NPEACTOUT, MPOSBISIETCS B TOM, YTO BO3HUKILUI B pe3y/IbTaTe 3TOr0
BaKyyM HE IOCUUTAIN HEOOXOJUMBIM 4YeM-THO00 «3alOoJHUTHY, Iojaras, 4To myo-
JIMYHO NMPOBO3IVIAIIEHHBINH «KOHEL HCTOPUM» HOCUT OOBEKTHBHBIN U 110 LIEIOMY PAAY
KpPUTEpUEB HEOOPATUMBbIH XapakTep, 4TO, Ha Hall B3MVIAA, ObLIO ¢ HAyYHOH TOYKH
3peHusl HEBEPHBIM a priori. He uckitoueHo, 4To, He Haias HUYEro JIy4Iero, BMECTO
Ka4eCTBEHHO HOBOI MOJIENIM JEMOKPATUH OOILECTBY MPEATIOKUIN HEKUI «cypporaTy,
OCHOBaHHBIH Ha TUNEPTPOPUPOBAHHON abcontomuzayuu IpaB U CBOOO YeIOBEKa, B
KOHTEKCTE OTKa3a OT «TPAaJULMOHHBIX» U IEPEX0/e K «HOBBIM» LIEHHOCTSIM, 0azupy-
IOIINMCS HA UJIESIX TOJIEPAHTHOCTH M MYJIbTUKYJIBTYpAJIN3Ma, B LIEHTPE KOTOPBIX HAXO0-
JUTCs He a0CTpaKTHOE «OOLIECTBO», @ KOHKPETHOE PACOBOE, ITHUYECKOE, TEHEPHOE,
CEKCYaJIbHOE, JII000€ NHOE «MEHBIIMHCTBOY, 00JIaat01[ee SIKCKIIO3UBHBIM CTaTyCOM.
VImeHHO 6 smom u credogano uckams «KOHEI UICTOPUM», @ HE B Kpaxe KOMMYHHCTH-
YEeCKON MICOTOTUN M MOJUTUYECKON CHCTEMBI COBETCKOTO 00pasia, B TeUCHHE UyTh
MEHEE CEMHUJIECSATH JIET COCTABISABIICH (IPUYEM IO psAAY acIEeKTOB, B MEPBYIO Oue-
penb — B COMANBHOU cepe, ZOCTYIHOCTH 00pa30BaHMs U 3APaBOOXPAHEHHS, perIe-
HHMM HaIIMOHAJILHOT'O M )KEHCKOT'0 BOIPOCa, CYLIECTBEHHBIM 00pa30M JOMUHUPYS) KOH-
KYPEHLHIO «3aa{HOI» MOJEIH IEMOKPAaTHH, O KOTOPOH, eciu menOenyuu nocieone2o
8peMeHU NPOOOICAmcs U Oajee, BEPOSITHEE BCEro, B KPATKOCPOUHOU NMEPCHEKTHBE
IPUIETCS TOBOPUTH (IIpaBia, €CIIM K 3TOMY BPEMEHH CBOOO/Ia CII0BA €1e COXPAHUTCS
B CBOEM «II€PBOHAYaJIbHOM)» 3HAUYEHUM) HE MHAYe, KaK O 4YEeM-TO, yHle[ueM (UiIu
BEpHYBILIEMCS Ha3a/1) B MPOIILJIOE.

B 3710if cBsI3U HE MOXKET HE YIUBIATH TOT (PAKT, YTO TEPMUHOM «IEMOKPATHS»
0bo3Hauaemcs menepv 6ce, 4mo y200HO, B TOM YHCIE «JTUOEPaTIbHBIN SKCTPEMHU3M)
(MHOTIa MPUXOIUTCS CIBIIIATE U O0JIee KECTKYIO (POPMYITHPOBKY — «IHOEpATbHBIN
damm3m»), npeacTapiIsomuil co0oi KpaiHIO (opMy MHIMBUAYAIU3AlUH TpPaB U
cB0O0OOJ BCEBO3MOXKHBIX «MEHBIIMHCTBY» B KOHTEKCTE IEPMAHEHTHOT'O OCTPAKU3Ma TeX
IPYIII HaCeJIEHUs, KOTOPBIE MIPUAEPKUBAIOTCS TPAJAUILIMOHHBIX LIEHHOCTEH Kak B 00J1a-
CTU «T€HJEPHON UJIEHTUYHOCTH», TaK U OpauHO-CEMEMHBIX OTHOIIEHUI (0e3 yueTa ux
MOJMTaMHOCTH WJIM MOHOTAaMHOCTH), B T€UE€HHE MHOIHMX JIET CUMTABLIMXCS YEM-TO
0e3aJIbTepHATUBHBIM, HEIIPEPEKAEMbIM C MOPAJIbHO-3TUUECKOM U IPAaBOBOM TOUKH 3pe-
Hus. Henb3st He KOHCTaTUPOBATh, YTO «MOPAJIb» U «IIPABO», UCXOIA U3 ITyOIHMUHBIX
WIN OOLIECTBEHHBIX 1€l U 3a7ay, sl KOTOPbIX OHM IpeAHAa3HAYEHbl, OTHOCSTCS K
KaTeropuu (eHOMEHOB KOHCEP8amueHo20 XapaKkrepa, II03TOMy KpaiiHe TpyJHO oTxe-
JaThCsl OT MBICIIH, YTO B HACTOSIII MOMEHT OHU HE TOJBKO HAXOJSATCS B COCTOSIHUU
KpH3HCa, B paMKax KOTOPOTO UM MPUAAETCS HOBas COL[HAIbHAS POJIb, HO U IOCTENIEHHO
ympauueaiom 3HaueHue No8edeH4UecKux pecyramopos, Onarojaps KOTOPHIM HOpMa-
TUBHO COM3MEPSIOTCS U JETUTUMUPYIOTCS AEHCTBUS TOCY1apCTBa, OOIECTBA U IPax-
JaH. Eciau B OCHOBE «KJIaCCHMUECKOW» IEMOKPAaTUM HAXOIUTCS HE 4TO MHOE, Kak
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uHmepecwvl «OOIbUUHCNEA, C YIETOM MHEHHUS «MEHBIIUHCTBA», TO B COBPEMEHHOM
NOHNMAaHHUU JTEMOKPATUN OOMUHAHMOUL ABIAEMCS «MEHbUUHCME0» B COBOKYITHOCTH
C IPYTUMH «MCHBIIINHCTBAMIY, IPH STOM MHEHHE «OOJIBIINHCTBAY (TIPH YCIOBHH, YTO
CYMMapHO OHO HE TPEICTaBIsIeT cOOOM KOHITIOMEpAT BCE TeX K€ «MEHBIITHHCTBY)
MOXeET OBITh B IIEJIOM JTHOO0 YaCTHYHO MPOUTHOPUPOBAHO, ECIIH PACOBOE, ITHUYECKOE,
TeHJICpPHOE, CEKCYaTbHOE U JII000E IPYroe «MEHBIINHCTBOY MOCUYUTAET 3TO HEOOXOIU-
MBIM MIIH LIeeco00pasHbIM. «JIubepanbublii Gamusm»** kak pasHOBUAHOCTh TOTAIIM-
Tapu3Ma a priori Huuem He omauuaemcsi OT KaKOW-THMOO TEOPUH WM KOHIICTIIIHH,
OCHOBAHHOM Ha UCKITFOUUTEIBHOCTH «KOT'0-TO» WM «4€r0-TO», OyJIb TO KJIACC, COCIIO-
BHUC, II0JI, IBCT KOXHU, PEIUTUs UK OPUCHTALIUA YC€JIOBCKA, TAK KAaK JUCKPpUMHUHAIIUH
(mpu4eM B caMbIX pa3HBIX cepax OTHOIICHUH) IMOJICKAT BCE, KTO HE COOTBETCTBYET
OIpeIeTICHHBIM [Ia0JIOHAM, INTaMIIaM WIIM CTaHJapTaM, BHITEKAIOIINM U3 TOJEpPaHT-
HOT'O MYJIbTHKYJIbTYPAJIN3Ma, U CBUICTEIBCTBYIOLIMM O YbEH-TO UCKIIIOUUTEIIHLHOCTH,
MOATOMY «YEPHBIN MIOBHHU3M I10 CYILECTBY MAJIO B YeM OTIMYACTCS OT «Oernoroy, a
HEPEeJIKO ero Jaxe MpeBocxoauT. OJJHAKO Ha TaKHe «MEIOYN» CTapalTCs He 00paIiaTh
BHUMAaHUE, OT YEr0 CHUTYyalus CTAHOBUTCS elle 0osee HempelcKazyeMOW C TOYKH
3peHHsI «OKOHYATEILHOTO PEIICHUs» (€CNIM TaKoe B MPHHLUIE BOOOIIE BO3MOXKHO)
«pacoBoroy» Bompoca. K coxaleHuo, MPUXOAUTCS B OYSPETHON pa3 aKICHTUPOBATh
BHUMAaHUE Ha BIIOJIHE OYCBHUIHBIN (DAKT, YTO, €CIIN KaKasi-TM00 «IpodiiemMay, JUIUTEIb-
HOE BpEMs CYIIECTBYIOIIAass B OOINECTBE, HE ObLIa OTIpaBJIICHA B «apXUB» B TOT
MOMEHT, KOTJa Ul 3TOTO CO3PEH MPEANIOChUIKH, OHA 8000uje He OyOem peuieHa 6
NOJIHOM 0ObeMe, TaK KaK ee «PEIUIUBED OyayT AaBaTh 0 ceOe 3HATh IPU BCSIKOM Y100~
HOM CITy4ae, IPOBOLUPYS OYEePEIHON COUUATBHBIA M CUCTEMHO-UHCTUTYIIMOHATBHBIH
KPH3HC, PE3yJIbTaThl KOTOPOTO CTAHET BCE TPYAHEE HE TOJBKO MPENyraabiBaTh, HO U
MBITATHCA KAKUM-TO 00pa3oM Mpe0TBPaTUTE .,

34 Be3ycl0BHO, K TEPMUHAM, BBOAMMBIM B MOCIIEIHHUE TO/bl B HAYYHBIN U My OIMIMCTHYECKUM 060pOT, OTHO-
CHUTBCSI CIIEAYET IPeeIbHO OCTOPOXKHO, TAK KaK MHOTHE CJI0BA, KOTOPBIE B HUX BXOZAT, UMEIOT OIIPEJICNICHHY IO
CMBICIIOBYI0 KOHHOTAIIMIO M BAPUAaTUBHOE BOCIIPUATHE CO CTOPOHBI PA3IMYHBIX I'PYMIN HaceneHus. Tem He
MeHee, Kak Obl B UTOTe HE IMEHOBAIICS KAKOH-THO0 AeCTPYKTUBHBIN IIPOILIECC, €20 MOMAIUmapHas CyujHoCms
ocmaemcs Heu3MeHHOll.

35 TOBOpS O «TOJNIEPAHTHOM MYJBTUKYJIBTYPAIU3ME», ECTh CMBICI MOATBEPAUTH CKA3AHHOE CIIOBAMH aMepH-
KaHCKUX y4YEHBIX, KOTOpBIE elle 710 COObITHH BecHBI 1 Jieta 2020 roga npexynpesxiain O TOM, YTO CHTYalus
CTaHOBHTCS Bce Oonee kpuTHyHOM. Hanpumep, B pamkax cBoero aanusa [latpuk belokeHeH nmpuBoauT nuraty
u3 pabotsl ['otdpuna [Mona (Paul Gottfried. Multiculturalist International /Orbis. 2002, fpri. org/orbis), koTo-
PBIH, B YaCTHOCTH, OTMEUAET: «... MyJIbTHKYJIBTYpPaIUCTEl 0€3 YMOJIKY TPeIaT O TOJIEPaHTHOCTHU, HO HE Kaxk-
JIbIl MOXKET OBITH HOCHTENIEM 3THX IPRXAAHCKUX U KyJIBTYPHBIX NpaB. Te, KTo 00J1ajaeT CTaTycoM JKEpPTBHI B
CHJIy IPHHAJUISKHOCTH K KOHKPETHOI! IpyIie, MMeeT NPeNMyILIeCTBEHHbIE TIPaBa Ha CAMOOIIPE/IENICHUE, B TO
BpeMsI KaK TeM, Ubsl TPYIIa acCOLMUPYETCS C PEIPECCHAMH, HallpUMep, OENbIM I0)kaHaM B AMEpHKe, 3aIrpe-
[IaeTCsl TOPAUTHCS O0IUM TpouutsiMy. [IpumepHO 006 3ToM ke mumeT Com Ppancuc (Samuel Francis. The
Other Face of Multiculturalism /Chronicles. April 1998), Takke yrnoMHHaeMblii aBTOPOM, yTBEpXKAas, 4TO
«...MYJIBTHKYJBTYPaIn3M, HNOJZOOHO SranuTapusMy, ObUI NpeIHAMEpPEeHHOH WHTEpBEHIMEH, MOCPEICTBOM
KOTOpOi1 BIACTONOOUBBIE CIOCOOHBI YHHUUYTOXHUTH KyJbTYpY, Y€l MOPanbHBIH KOJIEKC B CHJIaX HE JOMYCTHTh
UX K BIIACTH, U CO3aTh aJbTEPHATHBHYIO KyIbTYpPY, Yel MOPANbHBIA KOAEKC MO3BOJISET HA 3Ty BIACTH IIpe-
TeHJ0BaTh». KOMMEHTHpPYS NpONMTHpOBAaHHEINH Bbie ¢(parment, Ilatpuk brprokeHeH B CBOIO odepens
nogdyepkuBaet: «Hammm KyJIbTypHBIE JIUTHI OTOXKIECTBISIIOT Ce0s C TEMH, KTO NPU3BIBAECT K CBEPIKECHUIO ObI-
JIOTO XPUCTHAHCKOTO TOpSAJKa — C BOMHCTBYIOIIMMH 3THHYECKMMH TpyNnamMH, (GEMUHHUCTKAMM, aTeH-
CTaMH, — HPEIBHUL, YTO 3TU TPYNIBI IPUBEAYT UX K BIacTH. OHNU npeycneBaroT. TpaanuuonHas XpUCTHAH-
CKast KyJIbTypa M3TOHSAETCS U3 XpaMOB Hamleil uBMIN3anud. ..». «HaBs3bBas MHOrooOpasuey», Kak uaean u
peanbHyIo IPAKTHKY, TOCPEICTBOM IIO3UTUBHBIX JEHCTBUH, IPHHYAUTEIBHON HHTETPALIH, MACCOBOH UMMHU-
rpalyy ¥ MYJIBTHKYJbTypain3Ma, Kak nucan dpirHcuc, «IOMUHUpYIOAs KyJIbTypa oOpeKaeT Ha rHOes. ..
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Hcxozs U3 TOro, YTO HPOLECC «IPAXIECHHUS» JEMOKPATHH «3aIaJHOr0» THIa
OILYIIAETCsl BCE OTUETVIMBEE, MPUILIO, BUAUMO, BPEMs IIOCTABUTH BOIIPOC O HOBOU
npasoeoll udeonocuu, NEIbI0 U OCHOBHOH 3amadell KoTopod OyaeT GpopMHpOBaHHE
NPEJCTABICHUS O TOM, YeM OO0JHCHbI OblMb IIPABO» M «MOpPAIb) HA COBPEMEHHOM
JTane UMBUIM3AMOHHOTO pa3BUTHA. Bompoc He TOJNBKO 4Ype3BbIYaiiHO HENPOCTOH B
HAyYHO-TEOPETHUECKOM CMBICIIE CJIOBA, MPEXkKIE BCEr0 C YUYETOM TEX «KPHU3UCHBIX
SIBJIEHUI», KOTOphIMHU de facto xapakTepusyeTcsi COBpEMEHHOE COCTOSTHHUE 1IeJIOr0 psjia
TYMaHUTAPHBIX AUCUUILUINH, HO U (DyHIaMEHTAIbHBII 110 CBOUM MOCIEACTBUIM U BO3-
MOJKHBIM «pe3yJIbTaTaM», TaKk KaK y4eCTh HHTEPEChl BCEX 3aMHTEPECOBAHHBIX CTOPOH,
0COOEHHO TeX, KTO CYMTAET CBOM CTATYC YEM-TO «IKCKIIO3UBHBIMY» (CIIEKTp JKeJaro-
OIMX €ro IMOJIyYUTb TPYAHO Ipeayrajgarb, Ja)ke THIIOTETUYECKH), OTIMYHBIM OT
OCTaJIbHBIX, HE MEHEE «CBOCOOPA3ZHBIX» U «CIEUU(UIHBIX», C TOUKU 3PEHHS TOM 4acTH
o0rmiecTBa, KOTOpast NPEANOYNUTACT PACCMATPHUBATE CE0S1 HCKIIIOUUTEIILHO B KOHTEKCTE
TPaIUIMOHHBIX IEHHOCTEH, KOHCTUTYILIHOHHBIX IpaB M CBOOOM, OYIET 60 MHO20 pa3
cnodcHee, 4eM 00BbIYHO. B 3TOM ke psany cTout mpobdiieMa paauKkaibHOTro peopMupo-
BaHUS U MOJEPHHU3ALUHU MOJUTUYECKOTO PEXKHUMA, CUCTEMOOOPa3yIOIINe UHCTUTYThI
KOTOPOrO He BCerJa M aAeKBaTHBIM O0Opa3oM OTBEYAIOT «TPeOOBAHUAM» JIHS/,
a KaKue-To He TOJIbKO ycmapenu, HO U mopmo3sam JBUKEHHE Brepea. B cBs3u ¢ yem
MPOTUBOJICHCTBUE CO CTOPOHBI MPABSIIUX IUT OyeT OecrpeneIeHTHBIM.

WuTepecHo, Kakol U3 BEKTOPOB OyAeT BEIOpaH — B HANpPaBJICHUE MOJIMHHOTO
Hapooogiacmusi WIA aemoKpamuyu C 3IEMEHTAMH OXJIOKpAaTHH M TOTaauTapusma?
K coanenuio, 3TOro He 3HaeT HUKTO, TOITOMY MOKHO TOJIBKO «T'a/IaTh Ha KOQEHHOM
ryIie» JIn00, UCTIONB3YS B TOM YHCIIe HCTOPHUECKUE aHAJIOTHHU, IPEIONaraTh OJUH U3
aJIbTePHATUBHBIX BapHAHTOB C MOIPABKON Ha COBPEMEHHOE COCTOSHUE «Oaszuca» u
«HAJICTPOUKU», KOTOPbIE — TJe-TO OOJbILIE, a TJIe-TO MEHbIIIE — HE00X0AUMO OyIeT

TPaJUIOHHYIO KYJIbTYpy U JeNacT JalbHeHIIee CyeCTBOBaHHE MOCIeaHEeH HeBO3MOXKHBIM. .. Ocnabiienue ce-
MBbH, 3p03usl O0IIECTBA, HHBEPCHS CEKCYAJIbHOI MOPAIIU U IIPOYKE OJIUIIETBOPEHHUS YIAKA. .. SBISIOTCS CUMIITO-
MaMH 3aKaTa TPaJULHOHHON KyJbTYpHI... TAKXKE OHH MOTYT CUMTAThCS MPU3HAKAMH TOPXKECTBA T'OCIIOJICTBYIO-
el KyJIbTypBl, KOTOpas pacCIpOCTpaHsIeT UX, B Xy/IIEM CITydae, KaKk He3HAUUTENNbHBIC PA3APAXKUTEIH, a B JIyd-
IIeM CTy4Jae — KaK CBUCTENbCTBA IPSIYIIEr0 OCBOOOXKACHNUS OT TPAIHIIOHHBIX OTPAaHNYCHIH 1 HEN30EKHOTO
MOpayKEeHHs! IPOTHBHUKA, TO €CTh TPAIUIMOHHOH KynbTypsl...» (B yukenen, 2016:369—370, 376).

36 Her cMpbIciia OTpHIIATH TOT (DAKT, YTO MHOTUE IIPHUMHBI CTATHALIMH U PErPECCa, [EPEKUBAEMOTO JIEMOKpATHE
U ee MHCTUTYTaMH, CBOMMH KOPHAMH YXOIAT B IIEpUO] OypiKya3HO-TMOSPAIbHBIX PEBOIIOLUH, NOIUTUKO-FOPHU-
JIeCKAM O(OPMIICHHEM KOTOPBIX SIBISUINCH TIEpPBBIC YUPEAUTEIbHBIE aKThl KOHCTUTYI[OHHOTO XapakTepa,
o0JIaaBIIie OJHIM OOIIMM KadeCTBOM — JEKJIapaTHBHOCTHIO OOJBIIMHCTBA CBOUX HOJIOKCHHUH, SIBIISBIIMXCS
HE 4eM MHbIM, KaK HOpMaMH-LeIsIMU. J{pyriMu ClIOBaMH, TIpaBa M CBOOOIbI, O KOTOPBIX B HUX IIUIA Peyb, eIl
TOJIBKO TUIAHUPOBAIOCH TEM MJIM MHBIM 00pa3oM pean3oBaTh. UToObI HE OBITH TOIOCIOBHBIMH, IPOLUTHPYEM
OJJHOTO U3 aMEPHKAHCKHX aBTOPOB: «...KoncTutyrms n bumis o mpaBax sIBISIOTCS. OCHOBOIIONATAIOIINMHE 0Ky -
MEHTaMU PECITy OJIMKI M HCXOJHBIMH TEKCTAMHU aMEPUKAHCKOTO coto3a. ClIoBa «PaBEeHCTBOY HE HANTH HU B OJJTHOM
n3 Hux. Kak u croBa «neMokpaTus». MoryT n BIICHa3BaHHbIE HEalbl OBITh HEISIMU, Paau KOTOPBIX CO3/aBa-
mck CoenyenHble 1ItaTel, ecian OHM JaKe HE YIIOMHMHAIOTCS B «y4YPEIMTENBHBIX)» JOKYMEHTaX CTPaHbI?..»
(B’yukenen, 2016:273). Bugumo, 110 3T0i IpHYHHE KEHIMHBI (1 Oenble, U [IBETHbIE) MOy YN U30HpaTeIbHbIe
IpaBa TOJIBKO Yepe3 CTO TPUIALATh TpH rofa nocie npuHsatus Konctutymmu 1787 roga?!

37 TlpuyeM, cpeay aMEpUKAHCKOM MPAaBsIIEll SJIMTHI 3TO NPU3HAETCS yXkKE JOCTATOYHO AaBHO. Hampumep,
n36panubid B 2010 roxy ry6epaatopom mrara Kanmudopuus Jxeppu bpayH, xapakrepu3oBall CUTyaIHIo cie-
JYIOIIUM 00pa3oM: «... Mbl O1IHM3UMCS K TPaskAaHCKOMY Pa3fiopy, U 51 Obl HE CTall yMalATh PUCKH IS HAIIeH
CTpaHBbI U HAaIeH HAIMH. .. MBI CTOJIKHYJIUCE. .. C KPU3HCOM yIIpaBICHHUS (depe3 AecATh JIET OH cTal emie Ooiee
MacImTabHbIM U CHCTEMHBIM. A6m.). JIeTNTUHMHOCTD HAIIMX ITyOOKO AEMOKPAaTHIECKHX HHCTUTYTOB ITOCTAB-
neHa nox comHeHue». Cum.: Jerry Brown. California, Country Facing Regime Crisis Similar to the Civil War
/CBS. April 10. 2011.
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IIPUBECTH B HEKOE «COOTBETCTBHUE», C OJHON CTOPOHBI, UCXOAS U3 KOJIEKTUBHBIX U
MH/IMBUIYAIBHBIX «IIPaBUJI TIOBEACHUS CYOBEKTOB MyOINYHBIX M OOIIECTBEHHBIX OT-
HOILICHUH, COPMYIHPOBAHHBIX B PaMKax HOBOW MPaBOBOH WIEOJOTHH, C IPYTOM
CTOPOHBI, YeTKO 0003HAYMB CBOETO POJIa «KPACHBIC TUHUM» HUYEM HE ONpaBIaHHOU
a0COJIOTH3AIUK NpaB M CBOOOJ 4eloBeka’™. B IpOTHUBHOM ciiydae (M 91mo020 Henbss
UCKIOYAMb NOJHOCMbIO) MOXKET BO3HUKHYTH BOIIPOC, IPUYEM HE I'MIIOTETUYECKUi,
TaK Kak INpuMepoB — 0oJjiee 4eM J0CTaTOYHO, O CYLIECTBOBAHUU LIMBUJIM3ALIUU B €€
«3anagHoM» BapuaHTe. HanoMHUM, 4TO «BapBapu3alus», ¢ KOTOPOH CTOJIKHYJIACh B
cBoe Bpems Pumckas umiepust (BepHee, ee «3amajHas» 4acTb), B UTOre oTOpocuia
EBpony Ha HECKOJIBKO BEKOB Ha3aJl B YKOHOMMYECKOM, COLMAILHOM U KYyJbTYPHOM
pa3BUTHU (HEJApOM 3TOT MCTOPUYECKUN MEPUO] M3BECTEH KaK «TEMHBIE BEKay»), Ha
¢doHe Toro, 4To M3 ceds MPEICTaBIIsIA €€ «BOCTOYHAS» COCTABIIIONIAs, CITyKUBIIIAs
JUTSI MHOTUX TOCYIapCTB «IIPUMEPOM ISl OJIpaskaHus», B YACTHOCTH, IPABOBOM U MO-
JUTHUYECKON CHCTEMaMH, U YHUUTOKEHHAsl TEM ke «3arajgoM» B juie CBSITOro mpe-
CTOJIa, KPECTOHOCLIEB, BEHEIUAHCKHUX MM (PIIOPEHTUHCKUX OAaHKHUPOB U KymioB. Kto-
TO CKaXKET, YTO «CPaBHEHUs» MOJOOHOT0 POAa — HE COBCEM KOPPEKTHBI, TaK KaK peub
UJET O COBEPLICHHO Pa3HBIX 110 LEJAM U 3aJjauaM TeHIEHIUAX, TeM OoJiee UTO UTOrOM
«BapBapU3aLMKU» U ITOCIIEA0BABIINM 32 ITUM IPOLIECCOM «KOHBEPT€HIIMN» PUMCKHX U
IepMAHCKUX 3JIEMEHTOB CTall MPHUXOJ «3MOXH Bo3pokaeHus», Ha CMEHy KOTOpPOM
1o3/1Hee npuIlia «3noxa IIpocBerieHus», 3aI0KUBIINE OCHOBBI OyAyIIUX IpeoOpaso-
BaHU, aCCOIMUPYEMBIX C THOepaNIn3MOM U JeMokpatueil. OnHako, Kak HaM KaKeTcs,
MCTOPUYECKHE aHAJIOTHH M MapaJUIeIIN 3aTeM U HEOOXOJUMBI, YTOOBI HE «HACTYIATh
Ha OJTHH U T€ XK€ «Trpalim» M He MOBTOPATH TEX OINOOK, KOTOPbIE OBLIM COBEPIICHBI
KOI'ZIa-TO B YTOAY «CBOMMY JIMOO «4UyKUM» UHTEepecaM. B 3ToM OTHOLIEHUH Mpo1uioe
JOJDKHO OBITh «HACTaBHUKOMY JUUIsl HACTOSINEro, MOSTOMY TOT Hapox (Hermocpen-
CTBEHHO KaK «HMCTOYHHUK» W «HOCUTENb» BIACTH WM JEJIETMpOBaB TaKOTo poja
«IESITENbHOCT» IOJIUTUYECKOW 3/IUTE M €€ ONMKallleMy OKPYXEHHUI0 B JIHMLE
YMHOBHHMKOB OT HaYKH), KOTOPBIN «peJaKTHUPYET UCTOPUIO», OKa3bIBAET cede «Me/IBe-

KBIO YCIyTy»™?.

38 K10-TO MOKET BO3Pa3UTh, YTO HUKAKOM «THIIEPTPOGUPOBAHHOMN aBCOIHOTU3AIMIY B 1IEJI0M HE HAGII0aeTCs,
TaK Kak, SIKOObI, HJET AMHAMHYHBIN U TO3TAITHBIA NPOIECC «BHIPABHUBAHMS [IPABOBOTO MOJOXKEHUS Pa3IHd-
HBIX TPYIII HACEJIEHUS M CErMEHTOB oOuiecTBa, Au(depeHInays KOTOPbIX MO-NPEKHEMY HMEET MECTO
B CaMBbIX pa3HbIX cepax OTHOIICHHUH, HAUMHAs CO CITy>KObI B apMUH M 3aKaHYMBAsk CIOPTUBHBIMU COPEBHOBA-
HuAMH. UTo abCyp/IHO a priori ¥ ¢ MOpPaNIbHOM, M C STHIECKOH, U ¢ (PU3HOIOTHIECKOH TOUKH 3PSHHUS: My>KUNHA,
BIPYT «OLILYTHBIINi» ceOs )KEHIIMHOM, He MOXET JIMIIb Ha STOM OCHOBAaHUH y4acTBOBAThH B JKCHCKHX COPEB-
HOBAaHMAX WM MOJIb30BATHCS XKEHCKHM TyaleTOM M OOLIECTBEHHOW pa3zieBaykoil. KOHCTHTYLIMOHHbIE NpaBa,
cBOOOABI M O0S3aHHOCTH YEIOBEKa, CMEHHBILET0» CBOIO IOJOBYIO HPHHAIIEKHOCTh, OCTAIOTCS HEM3MEH-
HBIMH, B TOM 4YHCII€C, B 00JAaCTH MOJIUTHYECKUX OTHOLICHHUH, II09TOMY Bce 0OJIbliIee YUCIIO rpaxJaH, UICHTHU-
¢unupyromux ceds ¢ TeM MM UHBIM «MEHBITHHCTBOMY, CTAHOBSTCS WICHAMH HPEICTaBUTEIIBHBIX, HCIOIHH-
TEJIBHBIX M CYAEOHBIX OPraHOB, IIPUYEM TEHJICHIMHU TT0J00HOT0 poja MPOSBISIOT cedst Bce 6oJiee OTUSTIHNBO.
I'naBHOE, 4TOOBI IPaBa 1 CBOOOBI TE€X, KTO NPUACPIKUBACTCS TPAIULMOHHBIX LIECHHOCTEH, IIPU 3TOM HE YIIeM-
JISUTACH M HE OTPaHUYUBAINCE. B 9TOM cilydae Mbl BHOBb CTOJIKHEMCS C IPOOJICMOil paBHOIIPABHSL.

39 Kak HU CTPaHHO HA MEPBBIA B3IJIAI, HO «PEIAKTUPOBAHMEM MCTOPHM» NPEANIOYMTAIOT 3aHUMATHCS B TEX
CTpaHax, TJie FOCYAapCTBEHHOCTD (B IIEPBYIO OUepelb CyBEepEeHHas, a He OKTPOUPOBAHHAs) HACUMTHIBACT JINILb
KaKUX-HUOY/Ib HECKOJIBKO JCCATHIICTHH, KaK Ha «HE3aJIeXKHOH YKpauHe», WM — He NMPEBbIIas «BO3PAacTay
HEKOTOPBIX MOCKOBCKHX TeaTpoB, kak B CoenunenHbIx 1lITaTax. Eciu roBoputs o «I'pajie Ha X0JIMeE», TO B €ro
o(HLHaNBHON BEPCUH HCTOPUH, OTPAKCHHOH B TOM YHCIIE B IIKOJIBHBIX y4eOHHKAX U Hay4YHBIX MOHOTpadusix,
MBI IPAaKTUYECKH HE HAlIeM CTPaHUIL, 108eCMBYIOWUX O 2eHOyUde KOPEHHOTO MECTHOTO HACEJICHHS, B PE3yJIb-
TaTe KOTOPOro OBLIM — B CBOEHl OCHOBHOM Macce HPEHMYILECTBEHHO HACHIILCTBEHHBIM 00pa3oM —
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BOSMO}KHO, 4YTO Yy «OIIIIOHCHTOB» BBICKAa3aHHAA aBTOPCKas TOYKa 3PCHHUA HE
BBI30BET B UTOr€ HUKAKOM AMOIMOHAJIBbHOU p€akuru, TEM HEC MCHCC (baKT OCTacTCsA
(baKTOMZ (baJ'IBCI/I(i)I/IKaL[I/IH MMpOoILIOro u HaACTOAIWCTO UACT ITOJIHBIM XOOO0M.

3akJ/ouenue

Kak Ob1 cam co00#i BO3HHKAET BOTIPOC O TOM (HE HCKIFOYEHO, YTO KOMY-TO OH
MOKaXETCS HEYMECTHBIM M JIa)Ke MPOBOKALMOHHBIM), YTO K€ INPEICTaBIsET cO00i
JIEMOKpAaTUsl B MPAKTUYECKOM CMBICIE CJIOBa, MPUMEHUTENBHO K peanmnsm XXI B.,
a He B KOHHOTAIM{, JOMHHAHTAMU KOTOPOH SIBISIOTCS NOIUMUYECKAs 0emMaz2o2us 1
COYUANbHBILL YMONU3M, OTHPAIOIINECS Ha TEOPHH, C(HOPMYIHMPOBAHHBIE AHTUYHBIMH
¢mrocopamy, B3SBIIMMH B KadecTBE IPHUMeEpa ONbIT HEOOJBIINX 110 TEPPUTOPUU U
YUCITy JIUYHO CBOOOJHOTO HaceleHHsl paboBIIagebueCKiX ropoI0B-roCy1apCTB, IO-
JIy9UBIINMHA ﬂaﬂbHeﬁmee JOKTPHUHAJIBHOC 000CHOBaHHE B TpaKTaTax CBCTCKUX U PEC-
JIMTHO3HBIX MBICIIUTEIEH IIO3IHETO CpeI[HeBeKOBI)H u Hosoro BPEMCHHU, CTABIIUX B
utore (GpyHIaMEHTAIbHONW OCHOBOM aKTOB yUpeAUTEIBHOrO XapakTepa nepuopaa Oyp-
Kya3HO-THOepaIbHBIX PEBOTIOLUI M KOHCTUTYIIMH CTpaH, OCBOOOAMBIINXCS OT KOJIO-
HHUAJIbHON 3aBUCUMOCTH? VIMeeT M CMBICI TOBOPUTH B TAKOM CIy4ae O KaKoW-JIn0o
IPEeMCTBEHHOCTH MM Iepell HaMH BCEro JHIIb «UCTOpHYECKHE (DEHOMEHBI»,
KOTOpBIX O0BEIUHSAET «O0O0Iee Ha3BaHHE», MEpelIeaniee 0T OJHOTO MOIUTHYECKOTO
pexHuMa K Apyromy, ¥ 0003Hayaromee «BIacTh HApoOaa», OCOOEHHO €CIIU YUYUTHIBATh
COOTHOIIICHHE TaKMX 0a30BBIX KAaTEropuil, KaK «paBEHCTBO» M «PAaBHOIPABHE», B UX
MIPaBOBOM U COLIMANBHOM 3HaueHHU? MHBIMH CIIOBaMU, €CTh JIM Y KOMIIAPaTUBUCTA U
HCTOpPHKA TOCYIapCTBa U MpaBa OCHOBAHUS, TPOBO/IS MAPaJUIeNId U CPAaBHUBAS UX, CTa-
BUTh 3HAK TOX/IECTBA MEXIYy MOHATHIMH «OeMOKpaAmusa» U «Hapooosiacmue», He ¢
TOYKH 3peHHs OYKBaJIHHOTO MEPEBO/IA C OAHOTO sI3bIKA HA JPYTOM, a B 3HAYCHUN TaKUX
CHCTEMOOOPAa3yIOINX HHCTUTYTOB KaK 81acmb, €€ ucmoynuku u Hocumenu? Haxonerr,
KaK B3aMMOJCHUCTBYIOT MOJUTHYECKHNA PEXUM U (opMa MpaBiIeHus], KaK OHU COOTHO-
CATCSA C Y4€TOM OCOOEHHOCTEH M CIeIU(HKH TOCYyIapCTBEHHOTO CTPOS, TE€HICHIIMN
TeHe3Hca, Pa3BUTHSI, CTATHAIIMK U yIaIKa B paMKaX COOTBETCTBYIOIIUX ITAIlOB UCTO-
puueckoro mporecca? Bor mpuOnM3UTENbHBI THEepedeHb BOMPOCOB, 0e3 oTBeTa
Ha KOTOPBIE MCCIIEIOBATEIIO OYJET CIIOKHO OIMpPENeIUTh — CHHOHMMHYHBI de facto
JIEMOKpATHs ¥ HapOJOBIACTHE WK 9TO He GoJiee, yeM urpa cios’.

VHUYUMOICEHbl HECKOIbKO MUTUOHO8 UHOeliles, a IECATKH INIEMEH ITOJHOCTHIO IIePeCcTalli CyIeCTBOBATh, TEM
CcaMbIM MPEIOCTaBUB EBPOIEHCKUM IIepeceieHIlaM BO3MOXHOCTh KOJIOHH3MPOBAaTh WX Teppuropuu. He
MEHBIIIE NTPOOETIOB CBA3aHO C PEIICHUEM «PACOBOTO» H (GKEHCKOT0» BOMPOCOB, HE FOBOPS YXKE O TOM, Kak
MPOTEKaJ MpoLece MOATOTOBKH, MPUHATHS U paTudukanmu «Crareil koHdeaepauum» u aelcTyromeii Kon-
ctutyruu 1787 rozma, B TEKCTE KOTOPBIX HE HAIIUIOCh MECTa HU JUIS TJIABBI, HU Jaxke IJIST pas3/ena, IOCBAIICH-
HBIX IIpaBaM U cBOOOAM 4YeJIOBEKa, KOTOPHIe OBUIN aKTyalIN3HMpPOBAHBI JHIIb C BCTYIUICHHEM B CHILY HEPBBIX
JIECSITH TIONIPABOK K (eiepaIbHOMY YUPEIUTEeIbHOMY aKTy, M3BECTHBIX Kak «brnib o npaBax» (Rimini, 2018;
Vud, 2016; Sogrin, 2010). Hakoner, B y4eOHUKaxX U HHOM JTUTEpaType BbI IPAKTUYECKH HE HAlIETe YIOMUHA-
HUH O Cerperanyu 1 AUCKPUMUHAINHN 110 PACOBOMY M THHYECKOMY HPH3HAKY, B PE3yJIbTaTe KOTOPBIX (IIBET-
HBIE» MMEIIH IIPAaBO MOJIB30BATHCS OOIIECTBEHHBIM TPAHCIOPTOM, TYaJIeTOM, OMOIMOTEKOH — 3aHHMas COOT-
BETCTBYIOLIME MecTa ¢ Haamuchio «for colored people». M 310 rocyapcTBo — Kak 0JiHa U3 Pa3HOBUIHOCTEH
«3amagHoi» MOJEIH JEMOKPATHH — TENeph BCEX MOAPSJ, 3a HEOOIBLIMM HCKIIOUEHHEM, «YUUT >KH3HUY,
MTO3ULHOHUPYS ce0s B Ka4eCTBE CAMHCTBEHHOTO «IpUMepa A moapaxanus» (Zinn, 2020).

40 Hampumep, JIeMOKPHUT, IIOCETHBLIMH TOCTATOYHO MHOTO aHTUYHBIX IOCYAAapCTB, B TOM uucie Erumer,
Basunon, Upan, Uaanio u Dduonmio, xorna-To KoHCTaTupoBal: «beAHOCTh M 1eMOKpaTHsl HACTOIBKO JKe
HPEINOYTHTEIbHEE TaK Ha3blBAEMOro OJarononydus [IpakiaH]| HpH Lapsx, HACKOJIbKO cBoOoja iydiie
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B cBoto ouepenp IlnartoH, KpUTHYECKH pacCyxzias O IOJMTHYECKUX pexXUMax, B pabore «I'ocymapcTBo»
(Kuura nepsast. «O cnpaBenMBOCTH KaK BBITOJE CHIBHEHIIET0») OTMEYall: «...YCTaHAaBIMBAET KE 3aKOHbI
BCSIKast BJIACTb B CBOIO MOJIB3Y: IEMOKpATHs — JIEMOKPaTHYECKUE 3aKOHBI, TUPAHHS — THPAHUYECKHUE, TAK JKe
U B OCTaJIbHBIX CIydasx». ['0BOpsl B KHHI'e BOCBMOH O YETHIPEX BHIAX U3BPALYEHHO2O 20CYOapCmMEeHHO20
ycmpoticmea, Gunocod nanee nuier: «...JJeMOKpaTHs... OCYILECTBIACTCS TOra, Korna OeHAKY, OJepKaB
no0eJy, HEKOTOPBIX U3 CBOMX NPOTHBHUKOB YHUUYTOXAT, HHBIX U3TOHSAT, & OCTAJILHBIX YPABHSAIOT B IPaXJaH-
CKMX IpaBax B 3aMEILCHUH TOCYJapCTBEHHBIX TOJDKHOCTEH, YTO MPU JEMOKPATHYECKOM CTPOE HPOMCXOAUT
GoutbIIel gacThIO 1O Jkpeduto... /la, IMEHHO TaK yCTaHABIUBACTCS IEMOKpPATHs, IPOUCXOIUT JIH 3TO CHIIOHN
OpY’ KUl WK )K€ TIOTOMY, YTO €€ IPOTUBHUKHY, YCTPAIINBILIKCE, IOCTEIIEHHO OTCTYIIAIT... B neMokpaTuyeckom
rocyJapcTBE HET HUKAKOH HaJl0OHOCTH NPUHUMATh YYacTHE B YIPABICHUH, JaXKe €CJIU Thl K 3TOMY M CIIOCO-
OeH; He 00s3aTeIbHO U MOAYMHATHCS, €CIIU ThI HE JKeJlaelllb, WIIK BOEBaTh, KOIa APYTHe BOIOIOT, HIIH COOJIIO-
J1aTh, OOOHO IPYTUM, YCIOBHS MHUPA, €CIIH Thl MHPA HE JKaxkIelb. [ OISATh-TakH, €CIIM KaKOoil-HuOy b 3aKOH
3ampeniaeT Tede yIpaBisTh JINOO CyJHUTh, TH BCE e MOXEIIb YIPaBIATh U CYAUTh, €CIIU 3TO MPUAET Tebe B
TOJIOBY..., IGMOKPAaTHYECKUH CTPOH. .. HUCKOJBKO HEe 03a004eH TeM, KTO OT KaKUX 3aHATHI NMEPEXOAUT K Toc-
YIIapCTBEHHOIT iesiTebHOCTH. el0BeKy OKa3bIBACTCS IIOYET, JIMIIbL Obl OH OOHAPYKUII CBOE PACIIONOKEHUE
TONME... DTH U OJOOHBIC UM CBOHCTBA MPUCYIIH AEMOKPATHH — CTPOIO, HE MMEIOILEMY JJOJDKHOTO yIpaBJie-
HUS, HO NIPUSITHOMY U pazHooOpazHoMmy. IIpu HeM cyIecTByeT cBoeoOpa3HOe PaBeHCTBO — YPaBHUBAIOIIEE
PaBHBIX ¥ HepaBHbBIX...». LluT. no: [Tnamon. T'ocynapcTBo // AHTOIOTUSI MUPOBOM MOJIUTHYECKON MBICIH. ..
T. 1. C. 86, 100—101.
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Abstract. The development of society and dominant ideas about humanism and human rights
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of criminal punishment, process and conditions of its execution, and the prison labor of convicts. This
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and especially conditions of the imprisoned persons’ labor. The issues of convicts’ recruitment goals,
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of the work they perform are in the focus. In addition to the “traditional” Scandinavian states (Sweden,
Denmark, and Norway), attention is also paid to the experience of Finland, which is close to the above
states in many ways. The analysis of foreign practices is carried out in the context of problems existing
in the penitentiary system of the Russian Federation. The results and formulated conclusions may be
useful for subsequent scientific research, as well as revising Russian legislation and law enforcement
practice connected with prison sentences execution and labor administering.

Key words: labor of convicts, imprisonment, criminal punishment, penitentiary system, penal
policy

Conflicts of interest. The author declares no conflict of interest.

Article received 21st December 2021
Article accepted 15th April 2022

© Dobryakov D.A., 2022
This work is licensed under a Creative Commons Attribution 4.0 International License
%3 https://creativecommons.org/licenses/by/4.0

CRIMINAL LAW AND CRIMINOLOGY 403


https://orcid.org/0000-0002-2384-8659

Hobpskos [.A. Becrauk PYJTH. Cepust: FOpunuueckue Hayku. 2022. T. 26. Ne 2. C. 403—418

For citation:

Dobryakov, D.A. (2022) Imprisonment and organization of prison labor in Scandinavian
states. RUDN Journal of Law. 26 (2), 403—418. https://doi.org/10.22363/2313-2337-2022-26-2-
403-418

https://doi.org/10.22363/2313-2337-2022-26-2-403-418

Hay4yHaga cTaTbs

NInweHne ceoboabl m opraHunsauuva Tpyaa 3aki4YeHHbIX
B CKaHOAMHABCKUX CTpaHaX
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Poccuiickuii yHUBEpCHUTET NPYKOBI HAPOIOB, 2. Mocksa, Poccuiickas Dedepayus
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AHHOTanus. Pa3Burue obmiectBa M JOMHUHHMPYIOUIMX B HEM IPEJACTaBICHUHA O T'yMaHH3Me
U TpaBax 4ejoBeKa TpeOyeT COBEPLICHCTBOBAHKS [IPABOBOIO PETYIMPOBAHUS Pa3INYHbIX 00IacTelt 00-
LIECTBEHHBIX OTHOWEHUH. He 00XoauT 3Ta HE0OXOJMMOCTh CTOPOHOW U BOIPOCHI YTOJIOBHOTO Haka3a-
HUS, TIPOIIecca U YCJIOBHH €ro MCIIOJIHEHHS, CPeld KOTOPBIX OJTHO M3 KJIIOYEBBIX MECT 3aHHMAeT TPyl
ocyXIEHHBIX. Hacrosimasi craThs NOCBSIIEHA aHAJIN3Y CEBEPOEBPOICHCKOrO OMNbITA OpraHU3alud
YTOJIOBHO-UCTIONHATENBHBIX CUCTEM U, B YACTHOCTH, TPyJa JHL, OCY>KAEHHBIX K JIMIIEHUIO CBOOOMIBI.
[TomMumo mpouero, paccMaTpUBAKOTCS BOTIPOCHI 3a/1a4 TIPUBJICYECHUS 3aKIIIOYEHHBIX K TPYY, 00s13aTeib-
HOCTH TaKoOro TPyAa M aJbTEPHATUBHBIX BHJIOB AEATEIFHOCTH 3aKIIOUEHHBIX, OCHOBAHUI U MOpsIKa
OIJIaThl BHINOIHAEMOW UMH paboThl. Kpome cobcTBeHHO ckanauHaBckux crpaH (IIBeuun, Tanuu u Hop-
BErvy) BHUMaHHE yJENACTCS TAKKE ONBITY OJN3K0i K HUM DOUHIAHANN. AHAITU3 3apyOeKHOTO OTBITA B
JTAHHOM CTaThe OCYLIECTBISIETCS B KOHTEKCTE MPOOJIEM, CYIIECTBYIOIINX B YTOJIOBHO-UCIIOIHUTEIBHOM
cucreme Poccuiickoit @enepannu. @opmynupyemble BBIBOIBI MOTYT UMETh 3HaUEHHUE JUIS ITOCIIE Ly FOIINX
HAYYHBIX MCCIICJIOBAHHMH, a TAK)KE COBEPILICHCTBOBAHUS POCCHIICKOT0O 3aKOHO/IATENIbCTBA U IIPABOIPUME-
HUTEJNHHOM MPAaKTHKU B YaCTH UCTIOHEHHS HaKa3aHUs B BUE JIUIIEHUS CBOOOABI M OpraHU3aLlUH TPYa
OCYX/IEHHBIX.

KaioueBble ciioBa: Tpya OCYXIEHHBIX, JTUIICHHE CBOOOBI, YTOJOBHOE HaKa3aHUE, YTOJOBHO-
UCTIOJIHUTEIbHAS CHCTEMA, YTOJIOBHO-HCIIOMHUTENIbHAS [TOJTUTHKA

KoH(ukT nHTEpecoB: ABTOp 3adBIseT 00 OTCYTCTBUU KOH(IINKTA HHTEPECOB.

Jlama nocmynnenus 6 peoaxyuio: 21 dexabps 2021 2.
Jlama npunsmus x newamu: 15 anpens 2022 e.

ﬂ.]'lfl NUTUPOBAHUA:

Jlobpsikoe /[ A. Jlumienne cBOOOIBI M OpTaHU3ALNS TPYAA 3aKIIOUEHHBIX B CKAaHAWHABCKUX
crpanax / RUDN Journal of Law. 2022. T. 26. Ne 2. C. 403—418. https://doi.org/10.22363/2313-
2337-2022-26-2-403-418

Introduction

Engaging convicts in labor while serving a sentence of imprisonment is one
of the instruments of organizing their time and exerting constructive influence on
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their behavior by a state. Russian legislator classifies socially useful labor as one
of correctional measures to form a respectful attitude towards a person, society,
work, norms, rules, and traditions of human society and to stimulate law-abiding
behavior (parts 1, 2, art. 9 of the Russian Criminal Executive Code). Basically, a
similar but not so formalized in detail attitude towards prison labor is common in
other countries where punishment aims at rehabilitation, resocialization, and
reintegration of formerly incarcerated people. For example, in Sweden, the
imprisonment is regulated and executed in such a way as to facilitate the subsequent
social adaptation of the convicted person, neutralize the negative consequences of
being in isolation (during imprisonment), and prevent crime recidivism
(§ 5 of chapter 1 of the Swedish Prison Act No. 610 of June 10, 2010%); the aims
correlate with all the measures implemented in the process of punishment
execution, including labor therapy of convicts.

It should be emphasized that any human labor that does not contradict the law
(like handicraft weapons or jewelry without a license), in essence, is socially useful,
since it provides the society and a person with material, cultural and spiritual
products, and values. This is also applicable to the labor activity of convicts
(Raskevich, 2010:77), if such activity corresponds to general labor
law rules established in a particular state and is carried out based on a
court guilty sentence, but not at the arbitrary request of unauthorized officials or
individuals.

At the same time, the prison labor must meet one important requirement, that
often is unpleasant for “free” people. The prison labor should be long enough to fill
a normal working day to reduce the risk of aggravating criminalization of inmates,
which occurs during their uncontrolled communication with each other. The
developed criminal subculture flourishing in Russian correctional institutions is one
of the main factors in criminalization of certain population groups; it involves not
only convicts, but also adolescents and disseminates its subculture elements and
practices in people’s everyday life outside the penitentiary system (Denisovich,
2014:62—63). It inevitably takes a toll on persons serving imprisonment and is
generally considered as one of the threats to the Russian Federation national
security (Voronov, 2021:67—72). The state is hardly able to provide round-the-
clock monitoring of the behavior of each of the approximately 359 thousand
prisoners (data of the Federal Penitentiary Service of Russia as of November 1,
20217%). So, their involvement in labor in an organized manner for several hours in
the prison production complex (instead of learning “prison slang” and principles of
asocial life, defining their place in the underworld), makes it possible to fill in at
least part of their time with something useful for them and society.

! Fingelselag, 2010:610. Dokument & lagar, Sveriges Riksdag. Available at: https://www.riksdagen.se/sv/
dokument-lagar/dokument/svensk-forfattningssamling/fangelselag-2010610_sfs-2010-610 [Accessed
10th December 2021].

2 Brief description of the Russian Federation penitentiary system. Federal Penitentiary Service. Available at:
https://fsin.gov.ru/structure/inspector/iao/statistika/Kratkaya%?20har-ka%20UIS/ [Accessed 17th December
2021].
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In Soviet Russia, the labor of convicts was for a long time perceived by the
state as a resource suitable for solving economic problems facing society; here we
can mention industrialization, construction of the Baikal-Amur Mainline,
development of country’s remote regions and other large-scale projects. Of course,
such an approach was widespread not only in Soviet Russia. Prohibition of slavery
did not abolish the state’s need for cheap and practically free labor, so convicts
were attracted from time to time (Smykalin, 1998:14). Nevertheless, the need to
engage hundreds of thousands of convicts to work in correctional institutions led to
their camp organization, which reached its peak in the Soviet era and is still
preserved in the form of various colonies. At the same time Western European
correctional institutions which did not ensure the mass detention of prisoners are
mainly represented by prisons (Utkin, 2015:81).

Soviet and Russian correctional institutions, like the entire national system of
penal repression, went through a difficult path of evolutionary development. At
present, the results of humanization of their functioning, reduction of “prison
population” and other positive processes taking place in the penal system are
obvious. But the execution of punishments (as well as the grounds for their
application) raise numerous questions and fair criticism until now. Here it is
necessary to mention incidents with unjustified use of violence against convicts and
other odious cases of infringement of law and human rights that attract public
attention. Such incidents and their circumstances require close examination from
the state and scientific community, since they, even if they are refuted by the
competent authorities, provoke a crisis of people’s confidence in state penal policy
and undermine the legitimacy of law enforcement actions.

There are also less “public” (and at the same time devoid of political
overtones) problems, which also significantly hinder effectiveness of the national
penal system of the Russian Federation. In fact, the current state of the prison labor
organization in Russian correctional institutions seems to devalue the significance
of correction measures. This is conditioned by the fact that only about 40% of
convicts who are obliged to work are provided with labor. We speak about those
having no grounds for exemption from this obligation due to disability or other
reasons; basically, in accordance with part 1 of art. 103 of the Russian Criminal
Executive Code “anyone sentenced to imprisonment is obliged to work at places
and jobs determined by the administration of correctional institutions”. So, labor
that is compulsory for all convicts has virtually no practical significance for most
of them, either in organizing leisure time, or in developing professional skills and
competencies necessary for successful social adaptation after serving the term.
However, in comparison with 2015, when only about 20% of convicts were
involved into work, the situation has improved significantly.

Moreover, remuneration of convicts’ labor turns out to be so low that in most
cases it cannot motivate them to work or correct their social behavior (Gamanenko
& Kuznetsov, 2015:127)). On the one hand, this is due to the deductions from the
income of convicts to reimburse the state’s costs for their maintenance,
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compensation, and other mandatory payments. In accordance with part 3 of art. 107
of the Russian Criminal Executive Code at least 25% of accrued wages or other
income should be credited to the personal account of convicts regardless of all
deductions. On the other hand, even without deductions, the salary of an
incarcerated person for work while serving a sentence is small due to its calculation
based on the minimum wage (part 2 of art.105 of the Russian Criminal Executive
Code); from January 1, 2022 it is established in the amount of only about fourteen
thousand rubles (art. 1 of the Federal Law No. 82 of June 19, 2000 On the Minimum
Wage as amended by the Federal Law No. 406 of December 6, 2021).

The situation is aggravated by the fact that crimes in the Russian Federation
are disclosed only in about a half of cases (and considering the latency of crime —
even less). For example, in 2020, 2,044.2 thousand crimes were registered, and only
1,031.9 thousand crimes were solved (of those that were under investigation within
the specified year)®. Thus, a potential offender may consider criminal punishment
as a “probability of an unfavorable outcome” of his/her act or risk rather
than inevitability as required by the concept of unavoidability of punishment;
they would rather prefer to commit a crime (here it should be noted that in Russia
more than half of the registered crimes are variants of theft — encroachments on
property) instead of enriching themselves with law abiding labor for modest
remuneration.

In the context of the foregoing, it is appropriate to raise one of the two classic
questions — what, in fact, is to be done? But before coming up with a unique
solution it seems better to turn to foreign experience and look for tips or even ready
answers requiring only adaptation to local conditions.

Especially attractive in this regard is the experience of Scandinavian states,
where the convicts’ labor, among other things, is one of the optional ways of
organizing their leisure; it is not included into correction measures, which are
obligatory for application as envisaged in Russia by the Criminal Executive Code
(Seliverstov, 2016:197—198) and is only assigned when required as the most
effective “correction” measure for a particular convict. Regulation of prison labor
in these countries is of certain interest including Scandinavian penitentiary systems
and conditions for their development.

General characteristics of Scandinavian penitentiary systems

Scandinavian countries traditionally include the states of Northern Europe
located on the Scandinavian Peninsula, the Jutland Peninsula and adjacent islands,
i.e., primarily, Sweden, Denmark and Norway*. Due to historical circumstances,
cultural proximity and other factors, Iceland and — although this is a controversial

3 The conditions of crime in Russia in January-December 2020. Ministry of Internal Affairs of the Russian
Federation. Available at: https://media.mvd.ru/files/application/2041459 [Accessed 17 th December 2021].

4 Scandinavia / The Big Russian Encyclopedia (2017). Available at: https://bigenc.ru/geography/text/3667592
[Accessed 10th December 2021].
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statement — Finland are also identified as Scandinavian countries. However, if you
use the term “Nordic countries” or “Northern European states”, then questions and
doubts about Finland disappear.

Within the framework of this study, it seems expedient to focus on the three
“main” Scandinavian countries and, partly, on Finland. The experience of Finland
is interesting because this state at a certain period of its history significantly
changed local penitentiary policy and equaled in qualitative and quantitative
indicators of the penal system with more developed Sweden, Denmark, and
Norway.

Scandinavian countries are different from most other European states by the
consistency and softness of their criminal policy. As a result, the proportion of
prisoners in the population of these countries remains small and ranges from 40 to
60 people per 100 thousand residents over decades (approximately from the middle
of the 20th century to the beginning of the 21st century). Finland did not meet these
parameters for a long time; at the beginning of the 1950s, there were about
200 prisoners per 100 thousand inhabitants, and even in the 1970s, according to this
indicator, Finland was one of the “leaders” among the countries of Northern and
Western Europe. However, by the beginning of the 1990s, Finland had successfully
reduced its “prison population” to average values for the Northern European region
(Lappi-Seppéld, 2012:461).

Finland aimed to minimize the “suffering” and harm both from committing a
crime and implementing measures to counter it (including criminal punishments),
as well as to reduce the corresponding costs. It was emphasized that the state did
not have to reduce crime level (or prevent particular criminal activity) at any

cost — the harm from crimes correlated with the costs of combating them in order
to ensure an acceptable and fair balance that meets the goals of general social policy
in Finland (Lahti, 2000:146).

In fact, the objective was achieved, and — which is very important — the
effectiveness of the Finnish criminal policy did not decrease and/or provoke high
crime rates. The number of crimes in Northern Europe per 100 thousand inhabitants
grew almost invariably from 1950 to 2000, and Finland was no exception. At the
same time, a sharp decline in the number of convicts in Finnish prisons did
not lead to a sharp rise in crime; the change in the crime rates reflected general
regional trends, i.e., the crime rate and proportion of prisoners in the population of
a particular state are sufficiently independent from each other (Lappi-Seppila,
2012:467—468).

The Northern Europe penitentiary systems’ activity is characterized by a
focus on the successful return of convicts to society after release, i.e., on their social
reintegration. The penitentiary policy of the Nordic region states is recognized as a
vivid example of the demonstrative departure from aggressive strategy of
combating crime (“war on crime” or “tough on crime”), which is
traditionally common in the United States and some other countries, to a harm
reduction strategy. Here, it should be emphasized once again that “harm” in this
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case means not only damage from crimes, but also the costs to fight them.
In accordance with this strategy, softness and humanism pertain both to
criminal and penal policy of the Northern Europe states in general, as well as to the
choice of means and methods of influencing convicts, in particular (Teplyashin,
2020:84—385).

The key aspect of the Nordic countries’ criminal policy including Finland is
legitimacy; citizens must trust the system of criminal repression and consider it
legal (accept it). This requires the system that provides adequate protection against
socially undesirable actions (i.e., the Russian criterion of the “public danger” of a
crime in the Scandinavian or Finnish contexts should be interpreted as “public
condemnation”) without conflicting with the ideas of humanity and justice
prevailing in society (Lahti, 2000:149). In turn, these ideas, as well as social values
recognized by the population of the countries under study, are characterized by a
sense of “Scandinavian exceptionalism”, one of the foundations of which, in
addition to a high standard of living, historical and cultural community and other
factors, is striving for absolute equality, i.e., wide perception of egalitarianism by
the society (Pratt, 2008a:120). In the early 2010s, it was noted that the
crime rate in Scandinavia was lower than in other European countries, and the
population of those countries did not experience an acute fear of crime, was
generally satisfied with the work of law enforcement agencies and did not see the
need to tighten measures to combat crime, so punishment in the form of
imprisonment was considered an extreme measure that should be limited in use
(Hofer, 2003:188).

In these conditions, the penitentiary policy of the Nordic countries is focused
on punishments that are alternative to imprisonment with the aim to reduce their
number. Sentencing to imprisonment suggests a grave crime when the sentenced
person is qualified as dangerous to society. In Finland, real imprisonment is
assigned only in 12% of sentences, and practically all convicts are subsequently
released on parole (some of them receive such right after serving only two weeks
of their term in prison). Moreover, correctional institutions in the Scandinavian
countries and Finland are characterized by openness to human rights
organizations and residents, which makes it possible to widely involve institutions
of patronage and public oversight. Convicts are engaged in labor (mainly craft),
participate in a variety of educational and psychological correctional programs
developed in accordance with individual plans for serving sentences (Teplyashin,
2019:218—221).

Thus, it is typical for the Northern European penitentiary systems to strive to
minimize the use of imprisonment and reduce penal repression in general, as well
as to ensure the legitimacy of the appointment and execution of sentences and their
support by society. Paragraphs 5—6 of Chapter 1 of the Swedish Law No. 610 of
10.06.2010 On Prisons emphasize that punishment should be carried out on
individual plans for serving the sentence, which are developed for each imprisoned
person after consultation with him. At the same time all measures of coercion and
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control (including those applied during imprisonment) must be justified by the tasks
(goals) of punishment with lower degree of coercion (“intervention measure”;
ingripande atgdrd) is better.

Regulation of prison labor and its place among other
“measures of correction” in the Scandinavian countries

An important and characteristic feature of the Scandinavian model of prison
labor organization is the facultative nature of the work — it can become mandatory,
but only under certain conditions. In some cases, attracting a convicted person to
work will not have any positive effect and recognizing this, the legislators of the
Scandinavian countries focused on engaging convicts who are obliged to take part
in one or another socially useful activity admitted by the competent authorities
(i.e., to be occupied with anything, not necessarily work).

In addition to work, other forms of organizing the convicts are widely
represented in the activities of the penitentiary systems of the Scandinavian
countries as a means of counteracting repeated crimes. Among them are training
and education at different levels, from primary to higher; penitentiary
administrations encourage inmates’ interest in education by giving them the
opportunity to attend schools and universities or study remotely (Rezhapova,
2021:49—50). Convicts are encouraged to participate in programs to overcome
addictions as a significant part of prisoners in correctional facilities are drug
addicts; they are offered to undergo a course of treatment and/or rehabilitation
(Goldina & Yutyaeva, 2016:134—135). There are also other opportunities,
including special programs such as practice introduced in Denmark to help
prisoners find a job after release. Subject to acceptable performance confirming the
ability to generate income and proper behavior, ex-prisoners can get jobs in the
public sector of the economy (Rezhapova, 2020:60).

Of special interest are educational programs aimed at deradicalization of
prisoners who are connected or inclined to politically or religiously motivated
extremist activity. Such programs consist of an integrated work with prisoners,
combining behavior monitoring by the administration of correctional facilities
including control of any contacts outside the prison walls and social influence by
various non-governmental organizations (Yavorskii, 2017:44—46).

In accordance with the Swedish Prison Act No. 610 of 10.06.2010, convicts
should be given the opportunity to be occupied with work, education, specialized
programs, and/or other activities to overcome their addictions. After they
chose the type of occupation and received an approval by prison
administration, such occupation becomes mandatory for them (paras 1—2,
chapter 3).

A similar procedure is envisaged in Danish law. Article 38 of the Danish
Penal Enforcement Act No. 1333 of December 9, 2019 establishes the “right and
duty” of prisoners to be occupied by participating in work, education or “other
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approved activities™, i.e., convicts are given the right to choose one or another
obligatory type of activity.

In turn, the Norwegian legislation does not directly indicate the obligation of
prisoners to work, even in the context of possibility to choose alternative
occupations. Article 18 of the Execution of Sentences Act No. 21 of May 18, 2001
stipulates that the Norwegian Correctional Service provides prisoners with the
opportunity to work, study or take part in various programs during the daytime; in
other words, they are offered to choose an occupation, and competent services try
to stimulate them in this but not to force them to a certain form of occupation®.
However, if the convict refuses to take part in training or other programs, he/she
may (“may”, not “should”) be involved in labor imperatively (art. 3.12 of
Regulations No. 183 of February 22, 2002 relating to the Execution of Sentences)’.

Another important aspect of prison labor is remuneration. Under the principle
of remuneration for work, it becomes, for obvious reasons, much more attractive to
a person, and the higher and fairer the remuneration is, the higher is the worker’s
interest to perform well. This is also applicable to prisoners, for whom wages are
not only an incentive to work and a factor of awareness of the possibility to earn
money legally after release, but also a source of ensuring decent living conditions
in a correctional institution and fulfilling their obligations (to the victims, relatives,
state, etc.).

In Sweden, the Prison and Probation Service (Kriminalvarden) provides
compensation to prisoners for their occupation (working, training and education, or
participating in correctional programs), unless they receive compensation or
remuneration from other sources (outside the correctional facility). Compensation
(ersdttning) is credited to accounts specially set up for prisoners; these funds can
be used to purchase any goods and products of free circulation.

A tenth of such compensation is withheld by the Prison and Probation Service
to cover the subsequent costs associated with his release and return to his place of
residence, but in some cases the convict may be given the right to spend the
withheld funds for other purposes (paras 3—4, chapter 3 of the Swedish Prison
Act). Paragraph 5 of chapter 3 of the Swedish Prison Act also specifically stipulates
that if prisoners intentionally damage or destroy property belonging to the Prison
and Probation Service, the damage may be reimbursed from the funds on prisoner’s
account.

In Denmark, all prisoners (convicted persons serving an imprisonment, as
well as persons held in pre-trial detention) are also paid an hourly remuneration for
occupation other than employment, which is typical for the Scandinavian penal

3 Straffuldbyrdelsesloven, LBK nr 1333 af 09/12/2019. Retsinformation. ~ Available  at:
https://www.retsinformation.dk/eli/lta/2019/1333 [Accessed 10th December 2021].

6 Act No. 21 of May 18, 2001 relating to the execution of sentences (The Execution of Sentences Act).
The Lovdata Foundation. Available at: https://lovdata.no/dokument/NLE/lov/2001-05-18-21 [Accessed
10th December 2021].

7 Regulations No. 183 of February 22, 2002 relating to the Execution of Sentences. The Lovdata Foundation.
Available at: https://lovdata.no/dokument/SFE/forskrift/2002-02-22-183 [Accessed 10th December 2021].
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systems. Moreover, remuneration should be paid to those prisoners who, for one
reason or another, were not provided with work or opportunity to take part in other
permitted activities, were exempted from “compulsory employment” by order of
the Minister of Justice (being included into the privileged category of convicts for
some reason) or are unable to carry out compulsory activities due to illness. The
prisoner receives most of the funds on a monthly basis and can spend them on
personal needs or for other (legal) purposes. A smaller part (in the amount of 15%)
of the payments due to the prisoner is to be withheld by the Prison and Probation
Service (Kriminalforsorgsomradet); it is accumulated on an account and is
available to him upon release. The funds saved in this way are used to cover
transportation and other expenses related to the release and return of the prisoner
from the correctional institution to the place of residence (art. 42 of the Danish
Penal Enforcement Act).

The Danish Ministry of Justice annually adjusts rates of remuneration to
convicts in correctional facilities; it consists of several parts (the Executive Order
No. 1807 of December 2, 2020 On Rates for Remuneration for prisoners in the
Danish Prison and Probation Service’s institutions®). The first part is the basic
payment of 11.02 Danish Krone per hour in 2021; it is credited to all occupied
persons and some other categories of prisoners already mentioned. After eight
weeks at one place (it may be workshop, study program, etc.), a bonus for stability
of 3.36 Danish Krone per hour may be added to the basic payment. Eight weeks
later, subject to the prisoner’s successful performance as well as required level of
his/her professional training (or completing educational programs in prison) he may
be granted a second bonus for special competence, established in the same amount
of 3.36 Danish Krone per hour. Besides, prisoners can receive a supplement for
overtime or harmful work (ulempetilleeg; in general, this is a bonus “for
inconvenience”), which comprises 5.78 Danish Krone per hour as well as other
benefits, including household allowances. Convicts provide themselves with food
on their own; they buy groceries, which they then use to cook their food (Khairullin
& Yusupova, 2019:84—385).

The normal working week in Denmark is thirty-seven hours’. If prisoners
fully “work out” the allotted time, they can receive an average of 407.74 Danish
Krone per week of basic payments alone, and given the bonuses for stability and
competence, the payment may reach 656.38 Danish Krone. The monthly salary in
the “basic” case will be, respectively, 1630.96 Danish Krone and 2625.52 Danish
Krone with all possible bonuses (without the allowance for household needs).

At the same time, convicts who are engaged in their own activities (i.e., the
job sought on their own or remained from the time before the conviction) are not

8 Bekendtgerelse om satser for vederlag m.v. til indsatte i kriminalforsorgens institutioner (2021), BEK nr 1807
af 02/12/2020. Retsinformation. Available at: https://www.retsinformation.dk/eli/Ita/2020/1807 [Accessed
10th December 2021].

° Vejledning om beregning af sygedagpenge, VEJ nr 9830 af 27/09/2019. Retsinformation. Available at:
https://www.retsinformation.dk/eli/retsinfo/2019/9830 [Accessed 10th December 2021].
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usually remunerated by the Prison and Probation Service. This restriction also
applies to pensioners or those enjoying other social benefits, those who work, study,
or have other activities outside the correctional institution. Moreover, the Prison
and Probation Service does not pay remuneration for participation in ordinary
(household) work, such as cleaning, gardening, and the like, if the convicts
performing such work have income from other sources or receive other benefits
from the state (art. 6 of Executive Order No. 746 of April 27,2021 On Employment
of Prisoners in the Correctional Facilities'?).

In Norway, all income from prison labor goes to the state treasury, but this
does not mean that this labor is not paid. Prisoners are entitled to daily payments
unless they are involved in unpaid work at their own request in order to pay a fine
or other punishment (art. 8.1 of the Penal Enforcement Rules); in this case
calculation of corresponding amounts is not directly related to the performance of
their work but is based on the procedure and criteria developed and updated
annually by the Norwegian Penitentiary Service (art. 3.13 of the Penal Enforcement
Rules).

As in the rest of the Scandinavian countries, prisoners in Norway receive
payments regardless of the type of occupation they choose. The Norwegian
legislator uses the term “dagpenger”, which literally means ‘“unemployment
benefits”, so it is appropriate to call such payments benefits. The amount of
payments may differ based on the result of particular prisoner in his chosen field,
compliance with the sentence execution regime and other circumstances. The
average rate of allowance paid to all convicts who work, study and/or
participate in correctional programs is about 300 Norwegian Krone per week
(Shammas, 2015:3).

This approach of the legislator kind of belittles the importance of labor as
correction measure and the means to ensure the successful return to society after
release, because in normal conditions prisoners receive remuneration only for their
labor. However, the Norwegian state, like the rest of Scandinavian countries, have
actually selected several equivalent tools of correction, which it considered
appropriate.

Indeed, if there is a strong feeling that a prisoner will find his/her way in the
future and there is no need in gaining certain professional skills because they
already have some then there is no sense in forcing them to work.
But non-payment of benefits for success in educational activities, participation in
creative, cultural, or other activities and correctional programs, or simply
for good behavior while serving a sentence may be considered a kind of
discrimination.

The daily payments that are credited to prisoners and accumulated in their
accounts are designed to satisfy their everyday needs, stimulate proper behavior,

19 Bekendtgorelse om beskaftigelse m.v. af indsatte i kriminalforsorgens institutioner, BEK nr 746
af 27/04/2021. Retsinformation. Available at: https://www.retsinformation.dk/eli/lta/2021/746 [Accessed
10th December 2021].
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and help arrange life after release from prison. The state takes upon itself, as it may
seem, excessive expenses, since it guarantees all prisoners an equal opportunity to
receive benefits while serving a sentence. Those prisoners who are unable to work
or participate in other types of occupation due to health problems and/or temporary
disability (art. 3.13 of the Penal Enforcement Rules) also enjoy this right. At the
same time those who violate the conditions for sentenced prisoners by refusing to
do work or participate in other types of employment are deprived of the right to
receive payments. But even in this case we can talk only about the period
when the corresponding violations took place (art. 40 of the Norwegian Execution
of Sentences Act).

Thus, Norway incurs significant costs to achieve the goals of correction and
re-socializing prisoners, but, judging by the reducing rate of recidivism
from 60—70% in the 1990s to about 20% in 2014 and other criminological
indicators, it has reached significant success in that. With the high level of economic
development and relatively small number of prisoners (there were only 54 convicts
and detainees in Norway per 100 thousand inhabitants as of April 2021'"), these
costs are not so high, especially since such penal policy ultimately brings benefits
for economy in general. Of those who were unemployed at the time of conviction,
about 40% are successfully employed after serving their sentence; this partly
becomes possible because of the education, vocational training, and other
correctional programs they take during imprisonment 2,

Altogether, convicts’ remuneration in Scandinavian countries under study is
similar and typical for the Northern European region. It is interesting to note, that
Scandinavian penitentiary experience is attractive not only for researchers, but also
for foreign legislators. For example, in 2019 American North Dakota launched an
experiment aimed at borrowing Norway’s experience in organizing correctional
facilities in attempt to replace the traditionally strict (and even severe) approach to
the imposition of sentences and execution of punishments implemented in the
United States'?.

Conclusion

One of the main reasons of criminality is alienation from the ‘“normal”
society, its foundations, and principles of existence; this first of all refers to persons
guilty of violent crimes and some milder offences. Punishment can contribute to
overcoming such alienation, but for this it must ensure preservation and restoration

' Norway. World Prison Brief. Available at: https://www.prisonstudies.org/country/norway [Accessed
15th December 2021].

12 Dorjsuren B. Norway’s prison system benefits its economy. The Borgen Project, 06.11.2020. Available at:
https://borgenproject.org/norways-prison-system/ [Accessed 15th December 2021].

13 Janzer C. North Dakota Reforms its Prisons, Norwegian Style. U.S. News, 22.02.2019. Available at:
https://www.usnews.com/news/best-states/articles/2019-02-22/inspired-by-norways-approach-north-dakota-
reforms-its-prisons. [Accessed 15th December 2021].
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or formation of the convict’s involvement in a law-abiding life and that is
impossible without humanization of the process of punishment execution
(Antonyan & Eminov, 2014:241).

Russian penitentiary system does not always allow to consider prison labor
as a measure of “corrective influence”. Often it does become a way of increasing
responsibility, tightening conditions for some “unwanted” convicts, which is used
by some correctional institutions. Vivid examples of that can be situations when
application of this measure of correction is objectively not necessary for
rehabilitation of a specific convict who might have certain labor and social skills,
education, income, etc. Working during imprisonment will not help such convict
return to normal life in society after release because they will most likely cope with
this by themselves without any assistance. So, of all the means of correction, only
the prison regime (which is the basic element of punitive process in most cases) and
rehabilitating measures should be applied to them (Tkachevskiy, 2006:73—74).

In contrast, the experience of the Scandinavian countries and Finland is an
excellent example of humanization of the penal system and reasonable use of means
to reform and rehabilitate prisoners. It should also be noted that Scandinavian model
is not as expensive as it might seem at first glance — the penitentiary systems of
the Nordic countries are modest in scale and their maintenance translates
into moderate costs. Softness of criminal liability leads to cost reduction in its
implementation and such policy is accepted by taxpayers who understand what they
are paying for.

However, there is a completely insurmountable obstacle in implementing
such experience in Russian reality. The reception of the Scandinavian model of the
penal system organization would require not only a radical revision of the tasks and
content of criminal punishment (not formally but in fact), but also revision of the
state social policy. Even in other European countries, the Scandinavian approach to
criminal repression, given their non-Scandinavian conditions (here it seems
appropriate to once again mention “Scandinavian exceptionalism”, which should be
understood not as some chauvinistic views, but just as high living standards and
successful socio-cultural development'*), would hardly be accepted by society and
would probably lead to higher costs not for the maintenance of the penal systems
but for criminal damage. Earlier it was noted (Lappi-Seppéld, 2012:467—468), that
a direct connection between

decreased penal severity and higher crime rates is not obvious but may apply
only to the Northern Europe countries, while in less favorable conditions and with
a less developed consciousness of the population, the weakening of the law
enforcement system almost inevitably would lead to a crime rise. Anyway, even if
Scandinavian penal and penitentiary models are not fully “exported” outside the

14 Martela F., Greve B., Rothstein B., Saari J. The Nordic Exceptionalism: What Explains Why the Nordic
Countries Are Constantly Among the Happiest in the World. World Happiness Report 2020. Available at:
https://worldhappiness.report/ed/2020/the-nordic-exceptionalism-what-explains-why-the-nordic-countries-
are-constantly-among-the-happiest-in-the-world/ [Accessed 18th December 2021].
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borders of Northern Europe (Pratt, 2008b:289—290), some of their aspects may be
taken into consideration by various competent authorities, including Russian
legislator.
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Hay4yHaga cTaTbs

YronoBHo-npaBoBble Mepbl OXpaHbl CYppoOraTHOro MaTepuHCTBa
B 3apyO0eXHbIX CcTpaHax

B.A. UykpeeB'=' <

IIpokyparypa CBepioBckoil obnactu, e. Exkamepunbdype, Poccutickas ®edepayus
Ddchukreevva@mail.ru

AHHOTAaUMA. AKTyaJIbHOCTb UCCIIEA0BAaHHUs OOYCIIOBIE€HA BO3HUKHOBEHUEM HOBBIX IIPABOBBIX
Tpo0IeM, COIyTCTBYIONIMX OypHOMY Pa3BHTHIO OTPACIH CypporaTHOro MaTepuHCTBa. K coskaneHwHIO,
9TO HE TONIBKO AEHCTBEHHBIH CIIOCOO MOMOYB MapaM, He HMEIOIUM BO3MOXKHOCTD 3a4aTh JeTel caMo-
CTOSITEJIbHO, HO U KPYNHBII OM3HEC, TaK KaK CTOMMOCTb KOMMEPUYECKOIO CYyppOTraTHOIO MAaTEpHHCTBA
BeCbMa BbICOKasl. JIJaHHOE IIPaBUIIBHOE U IIOJIE3HOE JIEJI0 IOBOJIBHO OBICTPO HPEBPATUIIOCH B BEICOKOOIO-
JKETHOE HE3aKOHHOE MEPOIPUATHE, B KOTOPOE BOBIECUICHEI TPAaHCHAIIMOHAIBHBIE IPECTYHBIC OPTaHM3a-
uu. B cBA3M ¢ WeM OTHOIIEHHEe BO BCEM MHpE K CyppOTaTHOMY MaTepHHCTBY He oxHo3HauHO. Cymie-
CTBYIOT CTPaHBI, TA€ JaHHOE AESHHE 3alpelleHo MoJ yrpo3oi HakasaHus. Llenplo mcciaemoBaHHS s
BJII€TCS KOMIUICKCHOE U3Y4€HHE NPABOBLIX NPOOIEM PEryIMpOBAHUS OTHOLIEHUH, CBI3aHHBIX C Cyppo-
raTHBIM MAaTEPUHCTBOM. METON0I0TUs UCCIEAO0BAHUS [IOCTPOEHA HAa OCHOBAHHM AaHAIU3a YTOJOBHO-
TPaBOBOTO PETYIHPOBAHMS AHAJTOTHIHBIX OTHOIICHHH B 3apyOeKHBIX cTpaHax. [Ipemmaraercs mmrnre-
MEHTHUPOBATh JIydIlIne MPAKTHKU B 3aKOHOAATenbcTBO Poccuiickoit dexeparyn, a Takke yCOBEPIICH-
CTBOBATh HOPMATHBHBIE IPABOBBIEC AKTHI B BOIIPOCAX BCTIIOMOTATENbHON PEMPOTYKIUH U 3aIIUTHI JIHTHO-
CTH OT HE3aKOHHOM OKCIUTyaTalluu. ABTOp MPpUIICTT K BBIBOAY O HCOGXO,[[I/IMOCTI/I NPUHATUA €AUHBIX IS
BCEX CTPaH HOPM, PETYIUPYIOLIUX CyppOraTHOE MaTEPUHCTBO, KOTOpbIE Obl YUUTBIBAIIL UHTEPECHI BCEX
3aMHTEPECOBAHHBIX CTOPOH M CO3/aBalll MEXaHMU3M YTOJIOBHO-IIPABOBOTO IPOTHBOICHCTBHS TCHEBOMY
CypporaTHOMY MaTE€PHHCTBY.

KaioueBble cj10Ba: CypporaTHOe MaTE€pUHCTBO, SKCIUTyaTallUs 4elIOBEKa, YTOJOBHBIH 3aKOH,
3apy6e)KHble CTpaHBbl, OIBIT, PErYJIUPOBAHNUEC, UMIIJICMCHTALIA
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On the criminal law measures of regulation of surrogacy
in foreign countries

Vadim A. Chukreev' =<
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Abstract. The relevance of the article is termined by the fact that the surrogacy industry is
currently rapidly developing. This is not only an effective way to help couples who do not have the
opportunity to conceive children on their own, but also a big business. The cost of commercial surrogacy
is quite high. This correct and useful deed quickly turned into a high-budget illegal event. It involves
transnational criminal organizations. In this connection, the attitude towards surrogacy around the world
is diverse and ambiguous. There are countries where this act is prohibited under threat of punishment.
The aim of the study is to comprehensively study the legal problems of regulating relations associated
with surrogacy. The research methodology is based on the analysis of the criminal law regulation of
similar relations in foreign countries, implementation of best practices in the legislation of the Russian
Federation as well as improvement of regulatory legal acts in matters of assisted reproduction and
protection of individuals from illegal exploitation. The author came to the conclusion that it is necessary
to adopt uniform standards for all countries that regulate surrogacy, which would take into account the
interests of all the parties involved and create a mechanism for crim-inal law counteraction to shadow
surrogacy.

Key words: surrogacy, human exploitation, criminal law, foreign countries, experience,
regulation, implementation
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BBenenne

OpHMM U3 IeMOKpaTHUECKUX 3aBOEBAHUI HAllleH CTPaHbI CYUUTAEM TOT (DAKT, YTO
B Poccuiickoii @enepannn He 3alpenieHo CypporaTHoe MaTepuHCTBO, Tak, Oenepab-
Helid 3akoH OT 21.11.2011 Ne 323-®3 «OO6 ocHOBax OXpaHbl 30POBBSI TpakIaH
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B Poccuiickoit denepannm» nperycMaTpuBacT BO3MOKHOCTh CYppPOTraTHOTO MaTEPUH-
CTBa, JIa€T €ro OIpe/eIeHHe U ONpeaessieT 0OCOOCHHOCTH JIOTOBOPHBIX 00s3aTeNbCTB
MEXy CyppOraTHON MaTephIO U MOTEHIIMAIbHBIMH POTUTEIISIMH, YbH TTOJIOBBIE KICTKH
WCTIOJIb30BAIUCH ISl OIUIOJIOTBOPEHUS, TUOO OAMHOKOW >KEHIIMHOW, JJISI KOTOPBIX
BBIHAIIMBAHUE U POXKJCHUE peOCHKA HEBO3MOXKHO M0 MEJIUIUHCKUM MOKA3aHUSM.

Copok et Hazan, B 1981 r., Obuta poxkaena Jlynsa bpayH — nepBbiii peOeHOK
OKO. Tekymas crouMOCTh KOMMEPYECKOTO CYppOTaTHOTO MAaTEPHHCTBA KaK MHPOBOM
UHAYCTPUH BECbMA BBICOKA M COCTaBJISIET OKOiO 2,3 muumapaa nosuapos CIITA
(Cottingame, 2018). B CIIIA, Hanmpumep, KOMITEHCAIHsI CyppOraTHON MaTepyu MOXKET
kosebatrcs oT 15000 momrapos 10 25000 momapos CIIA, a o011ast CTOMMOCTB C y4e-
ToM HeckoNbkux momnbITok IKO moxker cocraButh 120000 mommapor CIIIA (Hatzis
2003). B I'periun 3aTpaThl Ha CypporaTHoe MaTepHHCTBO cocTaBisitoT oT 14000 eBpo
mo 50000 eBpo, B BemukoOpuranuu okosio 10000 ¢hyHTOB CTEpIMHTOB, HO OBLIH
ciydau, Korja oHa jgoxoamia 1o 23500 ¢pyHTOoB.

K coxxanenuto, nmpaBuibHOE U MOJE3HOE J€JI0 ObICTPO MPEBPATUIIOCH B BBICOKO-
010/UKETHOE HEe3aKOHHOE MepornpusTue. Tak, B Moi10Be IpeceKkiIn 1esTeIbHOCTb Ipe-
CTYITHOW OpTraHM3AINH, 3aHUMAFOIICHCS TepenpaBKoii jaerel 3a pyoexx. B Benrpum
ObLT0 BO30YK/I€HO YTOJIOBHOE JIEJI0 MPOTUB Bpada-reHeTuka DHape Lleisens, koTopsiid
C TMpPEICTaBUTEISIMA B AMEpUKE OpraHM30Bal TaKOW K€ HE3aKOHHBIH OH3HEC
(Voevodin, 1997:282).

ITosToMy ecTh cTpaHsbl, TJIe CypporaTHOE MAaTEpPUHCTBO MPSIMO 3aIIPELICHO MO
yrpo3oii Haka3aHus. [IpOTHBHUKHN €ro Jeraau3aluy rOBOPSAT, YTO JKEHIIUH MpeBpa-
IAI0T B TOBAp, UX MAaTKH, [0 CYTH, aPEHIYIOT, TOITOMY PsiJl TOCYAAPCTB 10 STHYECKUM
OCHOBaHUSIM 3aIpenialoT IPOBEACHUE TOTOOHBIX OTIEepaIlHii.

Psin aBTOpOB paccMaTpuBaeT TreCTAl[IOHHOE CyppOraTHOE€ MaTepPHHCTBO Kak
(dbopMy IPOCTUTYLIMHU WU paOCTBA U CPAaBHUBAIOT €TI0 C PHIHKOM MEepecaku OpraHoB.
OHHM yTBEP)KAAIOT, YTO 3alPeT Ha MPOJaXy MOYKH U pa3pelieHrne KOMMEPUECKOM IKC-
TUTyaTallid MaTKU COCTaBIISIET MOpAJbHOE MpEeBpalleHne O0IIecTBa B Marpuapxalib-
Hoe. CaM (hakT TOro, 4TO KEHIIMHA CIAET CBOE TEJIO B apEH/Y, OTKPHIBAET Iy Th K IKC-
IUTyaTauy, 0COOEHHO OTOMY, YTO JIOTUKA CYyppPOTaTHOTO MaTEePUHCTBA 3aKITFOUACTCS
B TOM, YTOOBI JIFOOOH 1IEHOW YJIOBJICTBOPUTH JKEJIAHUE Maphl — 3aKa34YHKa.

Y4eHble IpOBOIAT MapajIeNd MEXy CyppOTaTHBIM MAaTEPHHCTBOM U pabCTBOM,
MTOCKOJIbKY PaOBIHU YacTO HMCIIOJIb30BATUCH B KAYECTBE OMOJIOTHUECKUX MaTepei 0e3
KaKUX-THO0O0 IpaB, BBIPAKAIOTCS OMACEHUs, YTO OEqHBIC JKEHIIUHBI MOTYT IpeBpa-
TUTHCS B aDMHIO CyppOTaTHBIX MaTepel WK KacTy HocuTenel 6epemMeHHocTh. Takke
CypporaTHO€ MaTE€pHHCTBO paccMaTpHBaeTcs Kak KpaiHss gopma paOckoro Tpyna,
HarpaBieHHast 00JIbIIe HA TIOTy4YeHUE TPUOBLIH, YeM Ha CO3/IaHHE KU3HH.

ITo cioBam AHzepcona, cieCTBUEM IPUMEHEHHUS pHIHOYHBIX OTHOIIICHUH K PO-
JTUTEIHCKUM TIpaBaM M 00S3aHHOCTEH, a TaKXKe K PENPOJYKTUBHOMY TpPYLy >KEHIIIMH,
JIETH M JKCHIMHBI MPEBPAIIAIOTCS U3 CYOBEKTOB JIOOBU, YBOKCHUS U BHUMAaHUS
B 00BEKTHI HCTIOb30BaHus (Anderson, 1993:189).

[TorennuanbpHbIe POTUTETH U MOTEHIHATIBHBIE CYypPOraTHBIE MAaTEPH MBITAIOTCS
000#iTH 3aKOH, 3aKJIFOYAIOT TaKHE JOTOBOPHI B PYTUX TOCYAapPCTBAX (OCOOEHHO 4acTo
B MHnuu, YkpauHe), 4To BIeUeT MPOOIEMbI HX MPABOBOM 3aIUTHI.
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PazHbie cTpaHbl MUpa 110 CBOEMY PELIaoT BOIIPOC O JIETATU3ALUU CyppPOTaTHOTO
MaTEepUHCTBA, HEKOTOPBIE Pa3peIaioT ero TOIBKO B OMPEIEICHHBIX Cirydasx: Bemmko-
Oputanwus (3aKoH o0 cypporatHoM marepuHcTBe, 1985 r.), Kanana (3akon o Bcriomora-
TenbHOU penpoaykuuu yenoBeka, SC 2004 r.), I'penns (3akon 3089/2002 o penpoayk-
LMY YeJIOBeKa ¢ MeAULIMHCKOM momouibto, [lopryranus (3akon 25/2016 ot 22 aBrycra,
KOTOPBIN peryupyer 10CTyl K CyppOraTHOMY MaT€pUHCTBY, BBOASILUHN 3-10 MoupU-
kauuto 3akona 32/2006), U3paunb (3aKOH O COMIAIIEHUMH HA MEPEeHOC IMOPHOHOB,
1996 1.), Tannany (3aKoH 0 3aIIKTe AETEH, POMKIACHHBIX C TOMOIIBIO TEXHOJIOTUN BCTIO-
MoratenbHoil penponykiuu, BE 2558, 2014) u IOxnas Adpuka (3akoH 0 meTsx
Oxnoit Adpukn 2005 T.) 1 IPUHUMAIOT TOIBKO ATBTPYHUCTHIECKYIO MOJICTIh; IPYTHE
cTpansl (HanpuMep, HekoTopskle mrtaThl CIIIA, HeKoTOphIe mTaThl MeKcHkH, Y KpanHa)
JIOITyCKAIOT KaK KOMMEpPYECKHe, TaK U allbTPYUCTHUECKUE MOJIENIN; U P CTPaH MPsIMO
3anpemiarot 1o (Hanpumep, I'epmanus u Mcnanus (3akon 14/2006 ot 26 mast 0 MeTO-
JaX MCKYCCTBEHHOT'O OIUIOJIOTBOPEHHS) MJIM AK€ CUUTAIOT CyppOraTHOE MaTepHH-
CTBO IMpecTyruieHueM (Hampumep, @Ppanuus) u aBcrpanuiickue mratel HoBblid
HOxwnb1it Yanbc (3akoH o cypporatHoM matepuHctse, 2010 r.), KBuncnens (3akoH o
cypporatHom marepusctse, 2010 r.).

Jlyis monmy4yeHus: IOCTOBEPHBIX PE3yJbTAaTOB B CBOEM HCCIIEIOBAHHH aBTOPOM
OBUTH MCTIOJIB30BAHBI MaTepUaNbl OPHUIIMATLHBIX UCTOYHUKOB, COICpPIKAIIUE ACHCTBY-
IOIIUE U pa3padaThiBaeéMble HOPMATHUBHBIC aKThI, OTYCTHBIE MATEPHAIIBI U CTATUCTHYC-
ckue naHabie. KpoMe Toro, Mbl IpoaHAIM3UPOBAIIN JAHHBIE HE3aBUCUMBIX MHTCPHET-
MOPTAJIOB M MEIMAPECYPCOB. Pe3ybTaThl HCCIe10BaHuUS MTOTyIeHBI HA OCHOBE METOA
CPaBHUTEJIHHOTO aHAIN3A JAHHBIX.

3aK0HOAATeIBLCTBO CTPAH, Pa3pPelIAIOIIUX CYPPOraTHOE MATEPHHCTBO

B IIBenuu cypporatHoe MaT€pUHCTBO HE PETYIUPYETCS MPaBOM, HO CUTYyalHs
HAXOJHUTCS HAa PACCMOTPEHUU MPABUTEIHCTBA U MOXKET M3MEHUTHCS (MHMHUCTEPCTBO
roctunun  [IBenuu. JlupektuBa komurera 2013:70 — Utdkade mojligheter till
behaviorling avofrivillig barnloshet). B 3paune coznan BHyTpeHHHI PHIHOK, (PUHAH-
CHPYEMBIN TOCy1apCTBOM, Ha KOTOPOM TOJIBKO U3PAMIBCKUM POTUTEISIM pa3peraeTcs
UMETh JIETeH OT M3PamJIbCKUX CYpPOTAaTHBIX MaTepei, 4To 3ampeniaeT penpoayKTHB-
Herid Typu3Mm (Teman, 2010). B Kanudopauu cypporatHoe MaTepUHCTBO OPTaHU30-
BaHO Yepe3 areHTCTBa MpH KoHTposie rocynapersa (Twine, 2015). Unaus paspemaet
CYyppOraTHoe MaTepHMHCTBO M 0OCITY’KHUBAET Mapbl CO BCETO MUPa, KOTOPbIE XOTAT BOC-
M0JIb30BAThCS yCIIyraMu HHIUICKUX cypporaTHbix maTtepeit (Bailey, 2011; Mohapatra,
2012; Jaiswal, 2012; Ergas, 2013; Saravanan, 2013), cTpaHy Ha3bIBalOT «TPaHCHAINO-
HAJIBHBIM IIEHTPOM cypporatHoro marepurcta» (Kirby, 2014).

P. Yonkep u JI. Ban-3un ykasslBaroT, 4TO CyLIECTBYET ABa TUIIA CypPOraTHOrO
MaTEepUHCTBA: ATBTPYUCTUUYECKOE, OECIUIaTHOE U KOMMEPUYECKOE, KOTOPOE MperycMaT-
puBaeT Bo3HarpaxaeHue. OQHAKO yUeHbIE MPEIATraloT BBIICIUTh TPETHI THIT CyppO-
raTHOr0 MaTepHUHCTBA — MPO(ECcCHOHANBHOE, KOT]a YCIyTH CyppOraTHOTO MaTepHH-
CTBa IMPEIOCTABIISAIOT JIMIA, UMEIOIINE MPOoeCcCCHOHANBHBIN OMBIT B cepe yxonaa 3a
JETbMH, IIKOJIBHOTO 00pa30BaHusl, COUATBLHON paboThI, 4TO TO3BOJISIET UM HE TOJIBKO
OBITh XOPOLIUMH CYppOraTHBIMH MaTepPsSMHU, HO U a TaKXKe MOCJe POXKIECHUS peOeHKa
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OKa3bIBaTh BCECTOPOHHIOIO MOJIEPIKKY €r0 POJUTEISIM B yXOJ€ 32 PeOSHKOM U €ro
Bocniutanuu (Walker & van Zyl, 2017).

AJBTPYHCTUYECKOE CyppOraTHOE MaTEpUHCTBO JieraabHo B benbruu, Bemuko-
Opurtanuu, Jlanuu, ['pernn, Hunepnannax, CIIA (kpome Apwusonsl, BamuHrrona,
Heto-Hopka, Hero-/[xepen n Mumnansn), Kanage u Acrpamun (Vodo, 2016).

B benopyccun n Kazaxcrane Obuid NpUHATHI HOBbIE 3aKOHBI, JIETAJIM30BaBIINE
U pEerilaMEeHTUPYIOIIME CypporaTHoe MaTepuHCTBO. benopycckuit 3akon Ne 341-3
ot 7 ssBaps 2012 r. «O BcrioMorarenbHbIX penpoyKTUBHBIX TEXHOIOTHAX» OIpee-
JISIET CyppOraTHOE MAaTEPUHCTBO KaK BUJ BCIIOMOTATENbHBIX PEIPOIYKTHBHBIX TEXHO-
noruii. B PecmyOnuke Kazaxctan peryiampoBaHHe CyppOraTHOTO MAaTepUHCTBA
ocymiecTBisieTcs TiaBoii nepBoit Komekca PK «O Opake (cympyskecTBe) m ceMbe»
ot 26 nexabpst 2011 roma, TaM e IaHBI ONMPENEICHUs CyppOTraTHOrO MaTEPUHCTBA,
CyppOraTHOM MaTepu U JOroBopa CypporaTHOro MaTe€pUHCTBA.

[Tonxoapl K ONpEeesIEHUI0 TaHHOW penpOAYKTUBHON TEXHOJIOTUU B YKa3aHHBIX
rocy1apcTBax UMEIT MHOIO CXOJHBIX uepT, Tak B Pb — 310 MeTox 3aknrouaromuiics
B COCIMHEHHH CIEPMATO30M1a U AULEKIETKU, U3bSITON U3 OpraHu3Ma reHeTHYeCKON
MaTepH, WK JOHOPCKOM SHIEKIETKH BHE OpraH13Ma *KEeHILUHBI, pa3BUTUH 00pa30BaB-
IIErocsi B pe3yJIbTaTe 3TOr0 COeAMHEHHs SMOpUOHA, AaJbHEHIIIEM NTEPEHOCE JAaHHOTO
SMOpHOHA B MAaTKy CyppOraTHOW MaTepH, BBHIHAIIMBAHUU U POXKICHUU €10 peOCHKA,
COOTBETCTBEHHO B Kazaxcrane — BhIHAIIMBAHKE U POXKICHUE peOeHKa (eTeit), BKITIO-
qasi cITydau IpekICBPEMEHHBIX POIOB, TIO TOTOBOPY MEXIY CYppOTaTHON MaTephio U
CyNpyramu C BBITUIATOM Bo3HarpaxaeHus (Surrogacy, 2021).

Hopwmpbl 0 Hapy1eHu# npaBui B chepe CypporaTHOro MaTepHHCTBA B YTOJIOBHBIX
3axkoHax PK u Pb He ycTaHoBneHo.

B Apmenun peryiampoBaHHE CyppOraTHOTO MaTE€pUHCTBA U JPYTMX METOJOB
BCIIOMOTaTeJIbHBIX PENPOTYKTUBHBIX TEXHOJOIMH OCYIIECTBISETCS «3aKOHOM O pe-
MPOAYKTHUBHOM 37I0POBbE U PEMPOJYKTUBHOM MpPaBE YEOBEKa», KOTOPBIA COAEPHKUT
JNe(QUHUIIMHN: UCKYCCTBEHHOE OCEMEHEHHE; MCKYCCTBEHHOE (BHE TeJa/IKCTpaKopIo-
paJIbHOE) OTUIOIOTBOPEHUE M UMILIAHTALIMS; CypporaTHasi Math u Apyrue. OcoOeHHO-
CTSIMU 3TOTO 3aKOHA SIBJISTIOTCS TOJ0XKEHHSI, YTO CyppOraTHasi MaTh HE MMEET HUKAKUX
npaB Ha peOeHKa, a TaK)Ke MPaBHJIIO, 3alpelaroee 0OJUHOKAM HHOCTPaHIaM mpuoe-
raTb K yciyram cypporaTHsix matepeir B Apmenun. Crarbsi 20 3akoHa TOBOPUT
00 OTBETCTBEHHOCTH JIJIs JIUII, HAPYIIAIOMIUX TPEOOBaHMS HACTOSIEr0 3aKOHa, KOTO-
PYIO OHU HECYT B YCTaHOBJIEHHOM 3aKOHOM Mopsaake. OHAKO aHaIu3 YroJOBHOIO 3a-
KoHa PecnyOnmuku ApMeHust He TOKa3al HAIWYHME CTATeH, MpeayCMaTpPUBAIOLINX OT-
BETCTBEHHOCTH 3a HapYyIIEHHUS B CYppOraTHOM MaTE€pPUHCTBE.

3aK0HOIATEIBLCTBO CTPAH, 3aNPELIAIIINX CYPPOraTHOE MATEPHHCTBO

B Urtanuu 3anpemienst Bce (GOpMbI CypporaTHOr0O MaTepUHCTBA, OyIb TO TPaIu-
[IMOHHOE WJIM TeCTAlMOHHOE, KOMMEPUECKOe WJIM albTpyHcTHUecKoe. MTanbsHCKuUiA
napJaMeHT YCTaHOBMJI OY€Hb CTPOTHE MPaBUIIa B BOIIPOCAX BCIIOMOTAaTEILHON PErpo-
nykiun. 3akoH Ne 40 ot 19 despans 2004 r., o3arnasineHnbii «IIpaBmia BcrioMora-
TEJNBHOM PENPOAYKIUU C MEIUIIMHCKON TOYKH 3PEHHs», B YACTHOCTH YCTaHOBIICHO,
YTO MPUTOBAPUBAETCS HA CPOK OT 3 MECSIEB A0 2 JIeT TIOPEMHOIO 3aKIIIOYCHUS H
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yrutatel mrpada B pazmepe ot 600 000 o 1 000 000 eBpo M000iA, KTO B I1E0001 hopme
peanu3yer, OpraHu3yeT WM KOMMEPIHAIM3HPYET CyppOraTHOE MAaTE€pUHCTBO. JTa
CTaThsl HAKA3bIBAET HE TOJBKO MOCPETHUKOB U KJIMHUKHU, MPAKTUKYIOIIUX CYpPPOraTHOE
MaTEpUHCTBO, HO TAaKKe TMPEANONaraeMbIX pOAUTENICH M CYppOTaTHYK MarTh.
[Taparpad 9 craThu npeaycMaTpuBaeT JOMOJIHUTEIbHOE HaKa3aHUE Ui BpaueH 3a 3TH
JIeTHUSI — «TPUHYIUTENbHOE MpeKpalleHue NpodecCUOHaNbHON AESITeNbHOCTH Ha
cpok ot 1 1o 3 net». OgHaKo BaskKHO, YTO JIO HACTOSALIETO BPEMEHHU YIOJIOBHBIE Jieja B
Hranuu 1o 3TUM CTaThIM HE OLUIN BO36y)KI[CHI>I, HUKAKHUEC IIpeaIojaracMbi€ poagnuTCINn
WM CyppOTaTHBIE MaTepH HE OBbLIIN OCYKICHBI.

B Ucnanmm 3amper CypporaTHOro MaTepHUHCTBA ONPEAETICH 3aKOHOM
ot 22 Hostops 1988 r. «O MeTogax HCKYCCTBEHHOTO OTLIO0TBOPEHHUS» U TTOITBEPKICH
3akoHOM Ne 14 ot 26 mas 2006 r. «O BcmoMoratenbHbIX METOAaX PENpPOAYKIIMH YeI0-
Beka» 2006 T., ycTaHABJIMBAIOLINX 3aIIpeT CypPOraTHOro MaTepuHcTBa'. Tak, B 0HOM
U3 JIeN CyJ IPU3HAI HEBO3MOKHOW perucTpanuio B Micanuu AByX eTei, posKASHHBIX
B CILIA cypporaTHoii MaTepbio’.

OTOT 3aKOH TIJIACUT, YTO KOHTPAKT, MpelyCMAaTPUBAIOUINI BbIHAIIMBAHUE
pebeHka, 0y1b TO KOMMEpUECKOoe UK 0€3BO3ME3IHOE, )KEHIIUTHON, KOTOpasi OTKAKETCs
OT MaTE€pPUHCTBA B II0JIb3Y CTOPOHBI COIIALIEHUs MJIU TPEThel CTOPOHBI, OyIeT He/leH-
CTBUTEIBHBIM. PoguTenbckue npasa JeTel, pOKJIEHHBIX B Pe3yJibTaTe CyppOraTHOro
MaTEpPUHCTBA, ONPEEIISIOTCS O POXKICHUIO, a 32 OMOJIOTHYECKUM OTILIOM COXPAHSAETCS
BO3MO>XHOCTH OCIIOPUTH OTIIOBCTBO (cT. 10).

Crarbs 221 YronoBHoro kojaekca Mcnanuu ycraHnaBivBaeT, 4To JHUIA, KOTOPbIE
MOCPEICTBOM IKOHOMUYECKOH KOMITCHCALIMH TepelaloT peOeHKa ApyroMy Juiy 0e3
HAJIMYHS POIUTENECKUX OTHOUICHUH, YKIOHAACH OT IOPUANYECKHUX MPOLEIYp ONEKH,
pa3MelIeHHs WIN YChIHOBJICHHUS, C LI€TIbI0 YCTAaHOBJICHUS aHAJIOTMYHOM CBSA3H C OTIIOB-
CTBOM, OyyT HaKa3aHbl JIMIIEHHUEM CBOOO/IbI HA CPOK OT OJHOTIO JI0 MATH JIET U HEBO3-
MOKHOCTBIO OCYIIECTBIIEHUSI POJAUTEIBCKUX MPAB, ONMEKH WM MOMEYUTENHCTBA B TE-
YeHHE TeproJia OT YEThIPEX M0 AecATH JieT (4. 1), Takas >k CAaHKIMS MPUMEHSETCS K
Ty, TIOTyYaroleMy peOeHKa B Ka4ecTBE MOCPEIHUKA, TaXKe €CIH «pOoJbl» pedeHKa
MMEJTH MECTO B MHOCTPAHHOM TocyapcTse (4. 2).

Bornee Toro, 3a ykazaHHbIe IeSHUS MPETyCMOTPEHBI CAaHKIMK B BUE MITPadoB,
TaK CypporaTHOE MaTepHHCTBO Haka3biBaeTcs mrpagom B pazmepe ot 10 000 qo mu-
JIMOHA €BPO M MOKET MPUBECTHU K 3aKPBITHIO MEUIIMHCKOTO LIEHTPA MITU CITy>KOBI BCIIO-
MOTaTeJIbHON penpoIyKTUBHOM MEIMIIMHBI, KOTOpas B HEM ydacTBoBaia. [Ipumeua-
TEJIbHO, YTO IO CETOJHSIIHEro AHs He ObUIO 3aBEICHO HU OJJHOI'O YTOJIOBHOTO JIEa.

CornacHo TacmaHnckoMy 3akOHY O KOHTpakTax O CypporaTHOM MaTE€pHHCTBE
1993 r. Bce BuABI CyppOraTHOr0O MaT€pUHCTBA 3alpEIlEHbl, yKe 3aK/II0UeHHbIe KOH-
TPAKThI HEJICHCTBUTENBHBI U HE MOJUIEKAT UCHOIHEHUIO (1. 7), MPEeCTyIICHUEM IPU-
3HaHO M BMEUIATEJILCTBO TPEThEH CTOPOHBI B COIVIALLIEHUE O CyppOraTHOM MAaTEpHH-
ctBe (Tmm. 5—6).

! Court of Second Instance. 23.11.2011. Available at: https://w3.abdn.ac.uk/clsm/eupillar/#/search/national.
[Accessed 20th September 2021].

2 Juzgado de Primera Instancia num. 15 de Valencia. Spain. (first instance court). 15.09.2010; Roj: SAP V
5738/2011. Spain, Second Instance. 23.11.2011. Available at: https://w3.abdn.ac.uk/clsm/eupillar/public/
case/33 [Accessed 20th September 2021].
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B benbrun yxe BBIHECEHBI [iBa PEIICHUS CyA0B, KOTOPBIE KacarTCs cypporar-
HOTO MarepuHcTBa. PaccMoTpuM miepBoiii — B ['eHTe B 2009 T. OBIT paccMOTpEH CITy-
yaii J: cypporarHoe MaTepUHCTBO IIPOM30IILIO B benbrum ¢ Oensruiickoit cypporaTHoi
MaTephIO U MPEAIoIaraeMbIMI POAUTENIIMU U3 HunepnanioB, KOTOpbIM peOEHOK ObLT
npozad 3apanee yepe3 Murepuer. CypporatHas MaTh U €€ Cylpyr SIBJISIOTCS T€HETHU-
YEeCKUMH poIUTENISIMU peOeHka. B MOMEHT poxkieHus: cypporatHas MaTh BbIIAeT ce0st
3a MpenojiaraeMyto MaTh, U IO ATOM MPUYMHE JTUYHOCTD MPEAIoiaraeMoi MaTepu 13
Hunepnannos yka3slBaeTcs B CBUAETEIBCTBE O POKICHUN BMECTO JIMUHOCTH OeIbruii-
CKOM cypporatHoii MaTepu. OTIIOBCTBO B OTHOILIEHUH peOeHKa MPeIoaraeMoro oTia
YCTaHaBJIMBAETCS HA OCHOBAHUM IPE3yMIILUH OTILOBCTBA, IIOCKOJIBKY OH COCTOHUT B
Opaxe ¢ mpearnosaraéMoi MaTepbo.

Korna momennnuecTBo packpsiBaercs, B benbrun u Hunepnannax nposogurcs
paccienoBaHue, B pe3ysbTaTe KOTOPOro peOEHOK N3bIMACTCS Y MPENIoIaraeMpIX ToJi-
JAH/ICKUX POJUTEIIEH 1 MOMEILAETCs B IPUHUMAIOILYI0 ceMblo B benbrun. Pe3ynbTaThl
paccienoBaHusl TOKa3bIBAIOT, YTO OeNbrHiicKas KEHIIMHA poawna pebenka. Hck,
NPENNPUHATHII OeNbrUiiCKOi CypporaTHoil MaTepbl0 B CyJe MEpPBOW HHCTAHIUHU
I'enra, ocrapuBaeT OTHOBCTBO IpeIoiaraéMbIX roJUIaHICKUX poauTtesneil. CorinacHo
cratbe 209 I'paxxnanckoro kojexkca HupepiaHIoB OTHOBCTBO, YKa3aHHOE B CBHJIE-
TEJICTBE O POXKIECHUH, HE MOXKET OBITh OCIIOPEHO, €CIIM MEXKIY PeOCHKOM U JIUIIOM,
YKa3aHHBIM B CBUJIETEILCTBE O POXKICHUH, CYIIECTBYIOT e-(hDaKTO OTHOLICHHS MEXKITY
poauteneM u pedbeakoM. Cy cyen, 9To B JAHHOM CJIy4ae 3TO HEe OTHOCUTCS K TOJIIaH -
CKUM POJUTENSIM, IOCKOJIBKY pEOEHOK MPOXKHIT BCETO HECKOIBKO MECSIIEB C TOJUIAH/-
CKOM ceMbel M BCKOpe ObLT IOMEIIEH B TPUHUMAIOIILYIO OSTbIHHCKYIO CEMBIO.

B oTtcyTcTBHE (haKTHUECKUX OTHOIICHUH MEXITY POAUTENSIMHU U IE€TBMH MEXITY
peOEHKOM M POJMTENSIMHU, YKa3aHHBIMU B CBUJIETEIBCTBE O POXKACHUH, OCTIOPUTH MO-
JKET TpeThe JuLo. Takum 00pa3oM, B COOTBETCTBUU cO cTaTheil 209 ['paxnanckoro
kozekca HunepnannoB cypporaTHas MaTh Oblia CIOCOOHA MPEIIPUHATH JEHCTBUS,
OCIIapUBAIOLINE OTIIOBCTBO, IOCKOJIBKY J1e-(paKTO He CYIIeCTBOBAJIO POAUTENBCKUX OT-
HOILIEHUH MeX 1y peOEHKOM U FOJUTAHICKUMHU POIUTENAMU. TakuM 00pa3oM, MaTEepUH-
CKH€ IIpaBa MpearnosaraeMoil Marepu ObLIM aHHYJIMPOBAHBI, TaK KaK OHA HE pojkaia
peOeHKa, a OTIIOBCTBO MY>ka ObLIIO aHHYJIMPOBAHO ITOCKOJIBKY OTIIOBCTBO €r0 KEHBI HE
nokaszaHo. PonuTensckue mpaBa CypporaTHOM MaTepH ObIIIM BOCCTaHOBJICHBI.

Bropoe pemienne royuianackoro cya Obl1o BEIHECEHO I10 1Ty TOJUIAHICKUX PO-
auTeneil 3a MOAIENKy JOKyMEHTOB H HE3aKOHHOE YChIHOBIIEHHE" .

CornacHo TpeTbeMy PEUICHHUIO, CypporaTtHasi MaTh U ee maptHep (Ouonormue-
CKHE POJIUTENIN) TAaKKe ObUIM OCY>KJIEHBI 32 YHUXKAOIIee JOCTOMHCTBO OOpallleHue ¢
pebenkoM (crathst 417 O6uc YroloBHOrO KOAEKCa), TaK KaK CyJ YCTAaHOBUJ MPOJAXy
peOeHKa, pOIUBIIErO B pe3ybTaTe KOMMEPUECKOro CyppOraTHOr0 MaTepUHCTBA, YTO
IPOTUBOPEUYUT YEIOBEUYECKOMY JOCTOMHCTBY pebenka. Cyn I'eHTa mpuroBopui ux kK
TIOPEMHOMY 3aKJIIOYCHHIO YCIOBHO M HAJOXHI mTpad B pazmepe 550 eBpo, o0s3an
BBEITUIATUTH peOeHKY 7500 eBpo 3a MpUInHEHHBIN yiepo.

B 2005 r. B I'ente 6bu10 paccMoTpeHo aeno JJoHHBI, COTIIaCHO KOTOPOMY CIIOp
ObUT MEXAy CypporaTHOW MaTepbl0 M IpearnonaraeMbiMu poxautensimMu. Ilocie

3 Rechtbank Zwolle, 2011, LIN: BR1608, LIN: BR1615. Available at: https://www.europarl.europa.eu/
RegData/etudes/STUD/2013/474403/IPOL-JURI_ET(2013)474403 EN.pdf[Accessed 20th September 2021].
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YXyJALIEHUS! OTHOIIEHHH MEXIy HMMHU CypporatHas MaTh CKaszaja UM, 4TO POAMIIA
MepTBOro pedeHka u npojana JJoHHy TroJUTaHICKOM mape. B mepBoi MHCTaHIIMU CyI
peI MoMecTUuTh JJOHHY O[] OTIeKY COLMANIBHOM CITY>KOBI, a B aleJUIIIMOHHOM T0-
psznke cyn ['eHTa OTMEHMI TaHHOE pelieHHe Cya.

B 2012 r. no neny JloHHBI CypporatHas mMaTh W NpeArojaracMble pPOAUTEIH
OBbLIN OCYX/IEHBI 32 O€CUEeIOBEYHOE U YHIIKAIOIIEe JOCTOMHCTBO O0palleHue ¢ peOeH-
KOM, IIPUTOBOPUB CYpPPOraTHYIO MaTh U €€ My>Ka K TOAY JHILIEHUs CBOOO/IbI YCIOBHO,
a Takke K BbltutaTe mrpada B pazmepe 1650 espo. Ilapa u3 Hunepnanaos, kynusias
pebenka, OblIa Tak)ke MpUroBopeHa Kk mrpady B pazmepe 1650 espo.

JerncTBytolee 3aKOHOAATENBCTBO bolrapum ConepKUT psAll OTPpaHUUNUTEIBHBIX
1 3ampeniaroinX MOJ0KEHUH, KacalolMXCsl CypporaTHOro MarepuacTBa. B ct. 60(1)
Bonrapckoro CeMeitHOTO KO/IE€KCa yKa3bIBAeTCs, YTO CTaTyCc peOeHKa ONpeesieTcs
MIPU POXKJIEHUH, a B CT. 60 (2) TOBOPUTCS, YTO MaTh — 3TO >KEHIUHA, POJIMBINAS Pe-
OeHKa, Take B CIydasx BCIIOMOTaTEILHOTO OIUIOAOTBOpeHus. KpoMe Toro, B COOTBET-
cTBUM co cT. 182 YronoBHoro koaekca bonrapuu u u. IV crt. 5 (14) [locranoBnenus
Ne 28 00 wuckycctBeHHOM orutogoTBopenun ot 20 wuroHs 2007 r. cypporatHoe
MaTEPUHCTBO MPU3HAHO YTOJIOBHO HAaKa3yeMbIM JesiHueM. boirapckoe 3akoHoqaTelNb-
CTBO 3allpelaeT HIKCTPAaKOPIOpaIbHOE OIUIOI0OTBOPEHHE AJIs LIeel CypporaTHOro Ma-
TepuHCTBa. B uactHOCTH, cT. 182 (a) (3) mpeaycmarpHuBaer, YTo TOT, KTO AEHCTBYeT
KaK TOCPEJHHK C LEJIbI0 MOTYYCHUSI HE3aKOHHOH JICHEeKHOM BBITOJIBI, MEXK/TY JTHIIOM
WA CEMBEH, JKEJIAIOIMMHU YCBIHOBUTH PEOCHKA, i POTUTEIIEM, JKEJIAIOIINM OTKA3aThCS
oT peOeHKa, WK KEHIITMHOM, KOTOpas COTJIalIaeTcsi HOCUTh B yTpoOe pedeHKa IS 11e-
penavy Ha yCHIHOBJICHHE, TIOJUIC)KHUT HAKa3aHUIO B BH/JIE JIMIICHUS CBOOO/IBI HA CPOK /10
JIBYX JIeT U mTpada B pazmepe 10 1531 espo.

Hecmotps Ha 3ampemieHue cypporatHoro marepuHcTBa B bomrapum, 4actsl
clly4aud TeHEBOro cypporaTHoro marepunctsa (Nayana et al., 2018). B nenowm, 6omirap-
CKHE TpaKJaHe MOJOKUTEIbHO OTHOCSTCS K CyppOraTHOMY MAaT€pUHCTBY, HO mapJa-
MEHT CTpaHbl HE MOXKET OOBSBHUTH €ro 3aKOHHBIM M3-3a Psijia OTPaHUYEHUH, 3aKperi-
JICHHBIX B MEXKIYHApOIHBIX COTJIAIICHHUSX, MOANUCAHHBIX CTPAHOW, B TOM YHCIIE
¢ EBponeiickum Coro3om (Bakova et al., 2018).

Crenyer mpu3HaTh NO3UTUBHBIM ONBIT ['peryn, B KOTOPOH, €Clii Bpad U JKeH-
mrHa (MY)KYHHA) TIPUCTYTIAIOT K OTUTIOIOTBOPEHHIO CYyppOTraTHON MaTepu 6e3 omo0pe-
HUS CyJia, TO coryacHo 1. 8 cT. 26 3akona 3305/2005 3to BiiedeT 3a cO00# yTOJIOBHYIO
OTBETCTBEHHOCTh. Haka3aHue BKiItOYaeT B ce0s1 BO3MOKHOCTb JIMIIEHUS CBOOOIBI BCEX
YYaCTHUKOB TPECTYIUICHHUS Ha CPOK HE MEHee JIByX JIeT, a Takke KOMIICHCAIHIO
ymiep6a B pazmepe He meree 1500 erpo.

Taxkas jxe caHKIUS IPUMEHSIETCS K JIMILY, JeHCTBYIOIEMY B KayecTBE MOCPe-
HUKa, KOTOPOMY IUIATSAT 3a TO, YTO MPEANoaraeéMble POAUTENHN CBSI3bIBAIOTCS C KaH U~
JlaTaMH — CyppOTaTHBIMH MaTepPsSMU, U K PEKIaMOAATENSIM yCIyT CyppOraTHOTO Ma-
TepuHCcTBa. OHAKO A0 HACTOSIIETO BPEMEHH HE OBUIO 3apEerHCTPUPOBAHO HU OJJHOTO
Cclly4asi, KOTJla Cy/IbU ICHCTBUTEIBHO MTPUMEHSUIN OBl BBIIICYTOMSHYTHIE CAaHKIHH.

Crarbst 567 YronoBHoro kogekca Mtanuu npexycMaTpuBaeT yroloBHYIO OTBET-
CTBEHHOCTh TOMY, KTO (albCH(PHUIUPYET OPUTHMHAN CBUACTENBCTBA O POXKICHHU
peOeHKa W Haka3zaHHE MPEeIyCMOTPEHO JIOCTaTOYHO CEpPhe3HOE — B pa3Mmepe
oT 5 o 15 net numienus cBOOOIbI.
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B IN'onmmananu nperycMoTpeHa yroJioBHast OTBETCTBEHHOCTh 33 CyppOraTHOe Ma-
TEePUHCTBO, Tak B 1993 r. Obua BBeneHa ct. 151 (b) B YronosHsii kogexe Hunepian-
JIOB, COTJIACHO KOTOPOM NPECTYIUICHUEM SIBIISIETCS CO3IaHUE MITH TIOOIIPEHUE B PAMKax
cBoel npodecCHoHANBHON AEATEIbHOCTH MPSMBIX WIH KOCBEHHBIX KOHTAKTOB MEXTY
CyppOraTHON MaTepbi0 WIU KEHIIUHOW, KOTOpas X04YeT €M cTaTh. BUHOBHBIN B TAKOM
MPECTYIUIEHUHU TOAJICKUT HAKA3aHUIO B BUJE TIOPEMHOIO 3aKIIIOYEHHS] HA CPOK 10
onHOro roja wiu mrpagom B pazmepe ot 6701 mo 16 750 eBpo.

ITo cr. 151 (c) Haka3yem JIF0OOM, KTO B paMKaX CBOEH npodeccHoHaaIbHOM es-
TEIBHOCTH CIIOCOOCTBYET TOMY (DaKTy, 4TO MaTh COTJIAIIAETCS, MPSIMO HJIM KOCBEHHO,
OTIIaTh CBOEr0 peOeHKa JPYyroMy 4elOBEKY, YTOOBI MOCIEAHHM 3a00THIICS O HEM.
BuHOBHBII B TAKOM MPECTYIJIEHUH MOJICKUT HaKa3aHUIO B BUJIE TEOPEMHOTO 3aKJII0-
YEHUS Ha CPOK JI0 IMIEeCTU MecsIleB win mTpady B paszmepe ot 3351 mo 6700 eBpo.

B Tomnmanaum mo HEKOTOpPBIM JellaM O CyppOraTHOM MAaTEpUHCTBE ObLIH
BO30Y>KJCHBI YTOJIOBHBIE JIeNa, Tak B ciaydae ¢ baou Jx. Oenbruiickas Math npojaia
pebeHKa, KOTOPOro OHA BHIHAIIMBAIIA, TOJUIAHACKUM POAUTEINSIM C HAMEPEHHEM Oy~
4yuth 3a Hero 7 500 eBpo. ['omnanackas napa Oblia MpUroBOpeHa K 8 MecsIaM TIOpeM-
HOTO 3aKiodecHwusI, 240 yacaMm o01mecTBeHHBIX padoT u mTpady B pazmepe 1000 eBpo
C IByXJICTHUM YCIIOBHBIM CPOKOM JIMILIEHHUS CBOOOIBI 32 MOAETKY JOKYMEHTOB U He-
3aKOHHOE YCBIHOBJIEHHE (IIOTOMY YTO OHH HE IMOJYYHJIM HMHCbMEHHOTO Pa3perieHHs
MHUHHCTpPA IOCTUIIUH 10 MPpUOBITHS pedeHka B Hunepnanipl, 4T0 IPOTHBOPEUHT CTAThE
2 3akoHa 00 YCHIHOBJICHHMH JaeTed u3-3a rpanunbl (Wet opneming buitenlandse
kinderen ter accepttie).

CypporatHoe MaTepHHCTBO IMOJHHUMAET STHYECKHE BOMPOCHI O JTOCTOUHCTBE
peOeHKa, TMOCKOJbKY OHO MpPEBpaliaeT €ro B MPOAYKT DPHIHOYHBIX OTHOUICHHUH.
[TockonbKy mapsl, KeIarolre HaHATh CyppPOTaTHYIO MaTh, YacTO SBIISIOTCS OOTaThIMU
Y TOTOBBI TPATUTh OOJIBIIINE CYyMMBI JICHET, UX BBICOKHE OXKHIaHUS MOTYT BKIIIOYaTh B
ceOs1 BHEIIHUM BUJ WU OIpe/esieHHble (pU3NUYecKre XapaKTepUCTUKU peOeHKa (Iu-
3alfHepCKue MIIAJICHIIbI), YTO BBI3BIBAET CEpPbE3HbIE OMOATHUECKUE MpodiieMbl. Takue
BBICOKHE OKMIAHHsI TAKXKE BIIMSAIOT Ha BHIOOP CyppOraTHOM MaTepH, MOCKOJIbKY OHU
MOTYT BKJIIOUaTh B ce€0s1 3apoc nMoApoOHOM YacTHOM nH(OpMaLu O Hell U ee ceMbe B
MOTIBITKE CO3/AaTh KaK MOKHO Ooiiee xenaeMoro pedenka. OHM Takke MOTYT BBI3BaTh
CErMEHTAIIMIO Ha PhIHKE CyppOraTHBIX MaTepel 1o KaCTOBOM MPUHAIEKHOCTH, LIBETY
KOXH, BHEIIHEMY BUAYy 4 T. 1. Ceifuac Ha phIHKE CyppOraTHOrO MaTepuHCTBa Oojiee
BOCTpeOOBaHbI MOJObIE, 00pa30BaHHBIE, NMPUBJIEKATEIbHBIE CyppOraTHble MaTepu
(Muctutyt AfioBsl, 2012 1.).

Bo ®pannuu cr. 16-7 'K @pannuu yctaHaBIMBaeT HUYTOXHOCTD JIFOOOTO J10-
roBOpa CypporaTHOro MaT€pUHCTBA, a Mo CT. 227-12 yroJoBHOTO KOJEKca yCTaHABIIHU-
BaeTCS OTBETCTBEHHOCThH 32 «IOJICTPEKATENBCTBO POAUTENCH, WM OJHOTO M3 HHX,
9TOOBI OCTaBUTH POAMBIIETOCS WK OyIymiero pedeHka, Win JJs ASHEKHOH BBITO/IbI,
WM TIO/IapKaMH, OOCIIaHUSIMU, YITPO3aMH MU 3JI0yIOTpeOICHHEM BIIACThIO, HaKa3y-
€MO 3aKJIFOUEHHUEM JI0 IeCTH MecsteB u mrpadom 7 S00€; monydeHne qeHSKHOM BbI-
rofibl KaK IMOCPEIHUKA MEXTy YeJIOBEKOM, KEJIArOIUM YCHIHOBUTH peOeHKa U poJIu-
TeJIA, KENAIOIIEr0 OCTAaBUTh €ro HaKa3yeMo 3aKIIF0YEHHEM OT OJTHOTO roJia U mrpadom
15 000€. Takue »xe mrpadsl TPO3AT MOCPETHIKAM MEXKTY 3aKa39HKaMH M CyppOTaTHOM
Mmatepbio. Eciin mpectymiieHne coBepmiaeTcsi ¢ MOJyYeHHEM NPHOBLIH — INTpadsl
YABaMBAIOTCS.
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Crarbs 227-13 YK ®pannuu npecTyIuieHHeM MPU3HAET MPEeTHAMEPEHHYIO 3a-
MEHY, JOXHOE IpEeACTaBICHUE WIN YKPHIBATEIbCTBO, KOTOPOE HApyILIaeT Ipa)IaH-
CKHi1 cTaTyc peOeHKa, HaKa3aHHe MPEIyCMOTPEHO B BHJIE JIMIICHUS CBOOOIBI Ha CPOK
JIO TPEX JIeT JInIIeHHs cBoOO b1 U mTpada 1o 45 000 €.

ITo cr. 227-13 Haka3yeMa Tpems rojlaMu TEOPEMHOTO 3aKJII0UeHuUs ¥ ITpadoM B
pasmepe 300 000 dhpaHKOB YMBITUICHHAS] TIOAMEHA, CUMYJISIUS pOAOB (PUKTUBHON Ma-
TEpbIO UM COKpPbITHE (haKkTa poaoB Ouosornyeckoid marepplo. [lokylienue kapaercs
TakuMU ke HakazaHusMu. CornacHo cr. 227-14 YK ®paHuuu ropugudeckue Jnia
TAKKE MOTYT HECTH yTOJIOBHYIO OTBETCTBEHHOCTH 3a 9TH NPECTYIHBIE JAeTHHUA".

B Mexkcuke B 2016 romy ObIT IPUHST 3aKOH, 3aNPEIIAIONINNA CyppOTaTHOE MaTe-
PHHCTBO, U B CIIy4yae ero HapyIlIeH!s IPeyCMOTpeHa OTBETCTBEHHOCTh JIJIs1 BHHOBHBIX
B BUJIE JUIIIEHUsT cBOOOIBI Ha cpok a0 17 met (Olavarria, 2018). To ects oueBUIHO,
YTO MaKCUMAaJIbHBII CPOK HAKa3aHUs 3a CyppOTraTHOE MaTEPUHCTBO SIBIISIETCS CYpPOBOM
NPEeBEHTHBHOI MEpOH, KOTOpast IOJDKHA yIEPKHUBATH JIFOJICH OT HapylIeHus: TpeboBa-
HUW 3aKOHa.

CypporaTHoe MaTepUHCTBO Tak:ke 3amnpelieHo B Mcnanauu ¢ 1996 r., Ho mapsl,
KOTOpBIE XOTAT UMETh peOCHKa, ye3KatoT 3a TPaHUILy B TOMCKaX yCIyr CyppOraTHOTO
MaTEPUHCTBA, YTO YCUIUBAET TEHICHIINIO K PENPOAYKTUBHOMY TYPU3MY B MHpPE U TIPO-
BOLIUPYET CEPUI0 KOH(IUKTOB, CBS3aHHBIX C ITpaBaMu uesnoBeka (Kristinsson, 2016).

3aciTy>KMBaIOIIMM BHUMAaHHS CJIelyeT MPU3HATh 3aKOHOAATENbCTBO PecryOnmku
Azepbaiimkan. Tak, cr. 136 YK A3zepOaiimkana npemxycMaTpuBaeT OTBETCTBEHHOCTh
32 MCKYCCTBEHHOE OIUIOJIOTBOPEHHE WJIM HWMIUIAHTALUIO SMOpPHOHA KCHIIMHE WIIH
HECOBEPIICHHOJIETHEH, OCYIIIECTBICHHBIE O€3 MX corjlacus B BHJE ITpada B pa3mepe
OT YeTBIPEX THICAY JI0 CEMH THICSY MaHATOB, JINOO MCIIPABUTEIILHBIX PabOT HA CPOK 10
JIBYX JIET, JINOO JHILIEHUS] CBOOO/IBI HA CPOK JI0 TPEX JIET C JIUIICHUEM MpaBa 3aHUMaTh
onpezesieHHbIe TOJDKHOCTU WM 3aHUMAThCS OIMPENIEICHHON NesTebHOCThIO Ha CPOK
JI0 TpeX JIeT WK 6e3 TaKOBOTO.

VYka3zaHHoe JiesTHUE, TOBIIEKIIEE 10 HEOCTOPOKHOCTH MPUUNHEHHUE TSKKOTO WITH
MeEHee TSHKKOTO Bpe/ia 37J0POBbIO JIMIIA HAKA3bIBACTCS UCTIPABUTEIBHBIMU paboTaMu Ha
CPOK J0 JBYX JIET, INOO JIMIIEHHEM CBOOOBI Ha CPOK OT JBYX JO0 YETHIPEX JET C JIH-
[IIEHUEM IIpaBa 3aHUMATh OIIPEJICIIEHHYIO JOJDKHOCTD WIIM 3aHUMATHCS ONPEACTICHHOM
JEeSITeTbHOCTBIO HA CPOK JI0 TpeX JieT min 6e3 takoBoro. Ecnu B pesynbraTte uckyc-
CTBEHHOTO OIUIOJIOTBOPEHUS WJIM MMIUIAHTAUK SMOPHOHA >KEHIIWHE WM HECOBEp-
[ICHHOJIETHEH OyZeT MpUYMHEHA 10 HEOCTOPOKHOCTU CMEPTh, HaKa3aHHE BO3MOXKHO
B BU/IE JIMIIEHUS CBOOOBI HA CPOK OT TPEX JI0 MATH JIET C JUILIEHUEM MpaBa 3aHUMaTh
OnpeesIeHHYI0 JOKHOCTh WK 3aHUMAThCs ONPENETICHHON NesSTeIbHOCThIO Ha CPOK
JI0 TpeX JIeT WK 6e3 TaKOBOTO.

B MonnaBun OCHOBHBIMH MPUYHHAMH 3arpeTa CypporaTHOr0 MaTepUHCTBA SIB-
JISTFOTCSL PETUTHO3HBIE K MOPATBHO-3TUYECKUE ACTIEKThl — UMEHHO STUMU MIPUUUHAMHU
OOBSICHAETCSI HErOTOBHOCTh MOJIJABCKOTO OOINECTBA K JICUYCHHUIO OECIUIOAMS TaKUM
cnocobom. Crathsi 161 VYronoBHoro kozjekca PecmyOmmkm MonmoBa HakasbIBaeT
mrpadom B pasmepe 10 650 yCIOBHBIX €JUHMIl WJIM HEOIUIAYMBAEMBIM TPYIOM B
moJik3y obmiecTBa Ha cpok oT 150 1o 240 yacoB ¢ aumIeHueM B 000X CiIydasx MpaBa

4 French Penal Code. Available at: https://yurist-online.org/laws/foreign/criminalcode fr/ doc-5-.pdf.
[Accessed 20th September 2021].
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3aHUMATh ONpeIeTICHHBIE TOHKHOCTH WIIN 3aHUMAThCS OTPE/ICTICHHON I TETbHOCTHIO
Ha CPOK JI0 3 JIET OCYIIECTBICHNE BPAYOM HCKYCCTBEHHOT'O OILUIOI0TBOPEHUS HITH UM-
TUTaHTAKMU SMOpPHOHA Oe3 COTrIacus MAIMeHTKH, BEIPa)KEHHOTO B IMCbMEHHOH (hopme.

CornacHo cratbe 165 «Toproiist JTr0ABMUY MPECTYIJICHUEM PU3HACTCS B TOM
YHCJIe MCITIOJIb30BAaHNE KEHIUHBI B KAUeCTBE CYpPpOTaTHOM MaTepH WU B PEHPOIyK-
TUBHBIX LIEJISIX, COBEPUICHHBIC MyTEM: a) MPUMEHEHUS HACHJIMS, HE ONMAcCHOTO s
JKU3HH WK 3[I0POBbS JIUIA, TUOO Yyrpo3bl MPUMEHEHHs TAKOTO HACHIIUS; b) MoXuIiie-
HUSL; C) XUIICHUS, COKPBITHS, TOBPEXACHUS WIH YHUUTOXKEHUS JOKYMEHTOB; d) yaep-
YKaHMs JIMIA B TIOJHEBOJIBHOM COCTOSIHUM C IIEJIbIO TIOTAIICHHUS JI0JITa; €) YyIpo3bl CO-
o011eHusT KOHQUISHIIMATIbHON HHPOPMALIUKN CEMbE JKEPTBBI WIN JIPYTUM JIMIAM, KaKk
busznyecKkuM, Tak 1 ropuandeckumM; f) oOmMana; g) 3moynorpedieHus ya3BUMOCTBIO TT0-
JIOKEHHUS WITH 37I0yTIOTPEOIICHNS BIACTHIO, 1a4H JINOO MPUHATHUS IUTaTEXEN UITH BBITOJ]
JUTSL TIOJTYYEHUS COTIIACHs JINIA, KOHTPOJIUPYIOIIETo IPYToe JIUIO. YKa3aHHbIE ACSTHUS
HaKa3yeMbl JIMIIEHHEM CBOOOIbI HA CPOK OT 6 10 12 JIeT ¢ IuiieHneM npaBa 3aHUMAaTh
oTpeieieHHbIe JODKHOCTH WIIM 3aHUMAThCSI ONIPEISIIEHHON JIeSITeTbHOCTBIO Ha CPOK
oT 2 70 5 NeT, a B cliydae IopUIuIecKoro Jmia — mrpadom B pasmepe ot 4000 1o
6000 yCIIOBHBIX €IUHMII C JHMILIEHUEM IPaBa OCYILECTBIATh ONPEACICHHYIO JeATeb-
HOCTb WJIH C JINKBUAALIMEH ropuaudeckoro juma (4. 1).

Te sxe nelCTBHS, COBEpIIEHHBIC: a) JIMIIOM, paHEE COBEPIIMBIIUM JICSHHE,
npexycMoTpeHHoe 9acThio (1); b) B oTHOIIEHNY IBYX WK 00JIee JIUII; C) B OTHOIICHUHU
OepeMeHHOH KeHIUHBI, d) TByMs WiH Ooiee JTUIaMu; €) MyOITMIHBIM JTUIIOM, JTOJIXK-
HOCTHBIM JIMIIOM, JIMIIOM, WCHOJHSIOIIMM OTBETCTBEHHYIO I'OCYJIapCTBEHHYIO IOJIK-
HOCTb, UHOCTPAHHBIM Iy OJINYHBIM JIMIIOM HJTH MEXKIYHAPOIHBIM ciyxanmm; f) ¢ npu-
MEHEHHEM HACHJIHSI, OACHOTO IS KHU3HH, (PU3HMUECKOTO UITH TICUXHYECKOTO 3/I0POBbS
JIMIA; g) ¢ 0COO0H KECTOKOCTHIO € LIEIbI0 OJYNHEHHUS JIUIA JINOO ¢ H3HACUIIOBAaHHEM,
MCIOJIb30BaHUEM (PU3MUECKOH 3aBUCMOCTH, OPY KU, HAKa3bIBAIOTCS JIUIIEHUEM CBO-
00711 Ha CPOK OT 7 A0 15 JIeT ¢ IuieHneM npaBa 3aHUMAaTh OIPeIeJIeHHbIE JOIKHOCTH
WJIM 3aHUMATbHCS OTNPEJEIICHHON JesTEbHOCThIO HA CPOK OT 2 710 5 JIEeT, a B ciyvae
opuandeckoro auna — mrpadom B pazmepe or 6000 1o 8000 yCIOBHBIX €IMHHUIL C
JUIIEHUEM TIpaBa OCYLIECTBIISATH ONPEACTICHHYIO JEATEIbHOCTh WU C JIMKBUIALUEH
ropuandeckoro yumna (4. 2). JledictBusa, npenycMoTpenHbie dactamu (1) wm (2):
a) COBEPIICHHBIC OPTAaHN30BAHHOW MPECTYITHOW TPYIIION WIIM MPECTYITHONW OpraHu3a-
eit; a-1) moBieKmme 3apaxeHne BeHEPUIECKUM 3a00JIeBaHIEM HITH 3a00JIeBaHUEM
CIIN/; b) noBiexmue TSHKKOE TEIECHOE MOBPEXKICHUE WIH IICUXMYECKOE PacCTpOii-
CTBO JTUOO CMEPTh WM CaMOYOHIICTBO JIMIIA, HAKA3bIBAIOTCS JIMIIEHUEM CBOOOIBI Ha
cpok ot 10 mo 20 5eT ¢ nMIIeHUeM paBa 3aHUMATh OIpPEIEICHHbIE JOHKHOCTH WU
3aHHUMAThCS OIPENIETICHHOM e TEIbHOCThIO Ha CPOK OT 3 110 5 JIeT, a B Cily4ae I0pUau-
geckoro juia — mrpadom B pazmepe oT 8000 10 10 000 ycnoBHBIX €AUHMII C JHIIIE-
HUEM TIpaBa OCYIIECTBIISITh ONPEACTICHHYIO NeSTebHOCTh WIH C JIMKBHIAIUEH OpH-
nuaeckoro juna (4. 3). I[Ipu aTom cormacHo 4. 4 cTaThu KepTBa TOPTOBJIH JIIOIbMU
0CBOOOKIAETCSI OT YrOJIOBHOM OTBETCTBEHHOCTH 33 COBEPILIEHHE NMPECTYIUICHHUH, B
CBSI3U C 9THM IPOIIECCYaTbHBIM CTaTyCOM.

Takum o6pazom, B MongoBe HCIOIB30BAHMUS JKEHIIUHBI B Ka4eCTBE Cypporar-
HOW MaTepH NMPUPABHEHO K TOProBiie JOAbMHU. [10710KUTENbHBIM, Ha HAII B3TJISI, SIB-
JsieTCs MpU3HaHUE CyOBEKTOM YKa3aHHOTO NPECTYIUICHHs Hapsay ¢ (QU3NYECKUMHU
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JULAMH IOPUIMYECKUX JIML. J[eHCTBUTENBHO, OpraHU3alMs HE3aKOHHOIO Cypporar-
HOTO MaTEpUHCTBA TpeOyeT, KaKk MHHHMYM, CYIIECTBEHHBIX MaTepHaIbHBIX 3aTparT,
HaJIM4Yue TPYIIIbI JIHILIL.

[IpumeuaTenbHbI HOpMBI YTOJ0BHOTO Kojiekca KbIprei3ckoil pecyOmnuku (¢ us-
MEHEHUSMH U JIONOJHEHHUSIMH 1O cocTosiHuio Ha 22.07.2021 r.), ycTaHaBIMBaOLIUE
OTBETCTBEHHOCTb 32 UMIUIAHTAIIMIO )KEHIIUHE YYy>KOM SHIEKIETKH U 3a 3alpelieHHbIe
JericTBrs ¢ aMOpuoHOM. Tak, cornacHo cT. 155 Haka3zyembl IeHCTBYS IO UMILUTAHTAIIH
qy>KOM AHIEKIETKN UM CO3/1aHie U3 Hee SIMOPUOHA JKEHIIMHE, COBEPILICHHBIE C Hapy-
[ICHHEM YCTAaHOBJICHHBIX MPABWJI, @ PABHO YaCTHOE MOCPETHNYECTBO B UMIUIAHTAIIUU
qy)KOU SUTIEKICTKH WM CO3AaHHOTO U3 Hee sMOproHa (4. 1). [1o 4. 2 crateu mpecTyti-
JICHWEM TpU3HaHA UMIUIAHTALNS 9yKOH SHIEKIeTKH WIH CO3aHne U3 Hee YMOpHOHA
KEHIIMHE, COBEpIIEHHBIE 0e3 ee cornacusl.

B ct. 156 YK Ksipreizckoit peciryOIruK yKa3aHbl BCE BUbI 3aPeIeHHbIX JeH-
CTBHI C SMOPHUOHOM, COBEPLICHHBIE B X0/1€ IEHCTBUMN, IPOU3BOAUMBIX 10 HCKYCCTBEH-
HOMY OIUIOJJOTBOPEHHUIO >KEHIIUHBI WM C COXPAHAEMBIM BHE TeJla UYEIOBEYECKUM
SMOPHOHOM: MCKYCCTBEHHOE OIUIOJOTBOPEHHUE KEHCKOH SUIEKIETKH CIIEPMaTO30H-
JIOM, BBIOPAaHHBIM 10 COZEpIKaIIelcss B HEM ITOJIOBOM XpOMOCOME, 32 UCKIIIOYCHHUEM
ClTy4yaeB, KOT/ia MOJIOBast KJIETKa BEIOMPAETCS ¢ LEeNbI0 PeA0TBpaIleHus 3a00IeBaHNs
pebeHKa TsHKeIoi HaClIeZICTBEHHO! 00JIe3HBI0, TIepeaBaeMOH 110 PU3HAKY I10J1a, HITH
3aMeHa siipa OIUIOIOTBOPEHHOM SMIIEKIIETKY KJIETKOH Tea APyroro sMOpHOHa, IJ10/1a,
’KMBOTO WJIHM YMEpILIETro 4YelOBeKa C IIeJbI0 CO3JIaHMs 4eJIOBEUECKOro 3MOpHOHA C
UACHTUYHOU 3TOMY SMOpHOHY, IJIONY, KHBOMY HJIM YMEpIIEMY YeJIOBEKY Hacjell-
CTBEHHOW MH(OpMaIel, Uil coeTMHEHnEe SMOPHOHOB € Pa3IMYHON HACIEICTBEHHON
uHpopMaLuel, eciau XoTs Obl OJUH M3 HHUX SBJISIETCS 4EJIOBEYECKUM SMOPHOHOM, a
PaBHO COEJMHEHHE C YEJIOBEUECKUM 3MOPHUOHOM KJIETKH, KOTOpasi COAEP>KUT Hacle/l-
CTBEHHYIO MH(OPMALIKIO, OTINYAIOILYIOCS OT COepIKAILEHCs B KJIeTKaX 3MOpHOHa, U
crocoOHa K JajbHeieMy pa3BUTHIO BMECTE C HUM, WK CO3/IaHue CIIOCOOHOTO K pa3-
BUTHIO AMOpPHOHA MYTEM OIJIOJOTBOPEHUS SULEKIETKH YelIOBEKa CIEPMAaTO30MI0M
JKUBOTHOT'O WJIM SUIEKIETKH )KUBOTHOT'O CIIEpMATO30MI0M YeJIOBEKa.

3akjarouyeHue

[ToMUMO BBIIICYTOMSHYTHIX FOPUIUUECKHX TPOOIIEM, CYIIECTBYIOT HEKOTOPbIC
KJIFOUCBBIC ITUYECKUE IPOOIEMBI, CBS3aHHBIC C CYpPpPOraTHBIM MAaTEPHHCTBOM W,
B YaCTHOCTH, C MEXKIYHAPOJHBIM CYPPOTaTHBIM MATEPHHCTBOM. DTH STHYECKHUE
poOIIEMBI MOKHO CTPYIIIHPOBATh KaK 3KCILUTyaTaluio ¥ TOPTOBIIIO AETHMH.

Yro kacaeTcs mpearnoIaraeMoi SKCILUTyaTalum, CypporaTHOe MaTepUHCTBO pac-
CMaTpPUBAETCSI HEKOTOPBIMH KaK IOCSTaTeIbCTBO Ha YEIOBEYECKOE JOCTOMHCTBO, I10-
CKOJIBKY CypporaTHasi MaTh HCIOJIb3YeTCsl KaK HHCTPYMEHT.

Tonpko GemHBIC )KEHITHHBI COTJIAIIAOTCS CTaTh CypPOTaTHBIMU MaTEPSIMH, YTO
B pAlE CIIydaeB JellaeT MEXIyHapoJHOE CypporaTHOE MAaTEepPUHCTBO €IIe OJJHOM
bopmoii skcrutyaTarmu. B mo6om ciyyae Jaiie >KeHIIMHA J0OPOBOJIBHO COTJIAIIAeTCS
Ha CypporaTHoe MaTepHHCTBO, TO €CTh CBOOOHO BHIPAYKAET CBOE BOJICU3bSIBICHHE.

CJ'ICI[yeT OTMETUTD, YTO TOPIroOBJIsA A€TbMHU, BBIHOILICHHBIMU CYPPOraTHbIMU Ma-
TEPAMH BBIZBIBACT OIIACCHUEC, YTO CyppOraTHOC MAaTCPUHCTBO MOXKET IMMOCTABUTH IOJ
yrpo3y 0Jaronoryyue AeTei, Tak Kak OHH CTAaHOBSTCS IPEIMETaMH KYTUTH-TIPOIaXKH.
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B mMenunyHe He yTHXalOT pa3roBOPBI O TOM, YTO CYIMIECTBYIOT Pa3HbIE MTOCIIE-
CTBHUSI CyppOraTHOTO MAaTEPUHCTBA JUIS 370POBbs >KeHITMH. HekoTopeie momuepku-
BAaIOT MOBBIIICHHBIA PUCK, KOTOPOMY IOJIBEPTatOTCs CYppOTraTHBIC MaTepu U3-3a rop-
MOHAJILHOTO JICYCHHSI, MHOTOIUIOTHOM OCpEeMEHHOCTH M KecapeBa ceueHus (Jaiswal,
2012; Kirby, 2014; Shetty 2012).

B Unguu naxe cymecTByeT MUCKYPC, OMUCHIBAIONINI CyppOraTHOE MaTepHH-
CTBO KaK CIOCOO pacUIiupeHus MpaB CyppoOraTHhIX MaTeper M3-3a BO3MOXKHOCTH 3HA-
YUTETbHON (PHAHCOBOM BBHITOIbI st HUX caMuX (Fixmer-Oraiz, 2013; Daunt, 1992).

OpHako, HECMOTPS Ha ONpPEICTCHHBIE PUCKH, KEHIIIMHBI CTAHOBATCS Cypporar-
HBIMH MaTepsIMH, TaK KakK BBICOKAs OIUIaTa MPUBOAMT K YIYUIICHHUIO YCIOBUH WX
KU3HU, OHH MOTYT KYITHUTh HOBBIE JJOMa, OM3HEC, TOIy4UTh 00pa3oBaHNE U BOZMOYKHO-
CTH 3a00THUTBCS O CBOMX COOCTBEHHBIX JETSIX, ITO3TOMY OHH OIIEHHBAIOT €ro Kak
MOYETHBIN TPY/I, @ HE KaK SKCILTyaTaIluIo.

Takum 00pa3zom, MEUPOBOE COOOIIECTBO HE OJUHAKOBO IMOAXOIUT K BOIPOCAM
perjlaMeHTallud CyppOraTHOTO MAaTEPUHCTBA, OT IMOJHOTO 3ampera J0 pa3peiieHUs
TOJILKO CBOMM TPaXKJaHaM M pa3pericHus: 6e3 HOpMaTHBHOT'O PETYIUPOBAHMUSI.

Ha nam B3ris/, ¢ yueToMm TOT0, 4TO OMOJIOTHYECKHUE U CyppOraTHBIC MaTEPH MO-
T'YT HaXOJUTHCS B Pa3HBIX CTpaHaX MHpPA, JOJHKHBI ObITh MPUHATHI €AHHBIE TSI BCEX
CTpaH MEXIyHAapOJIHbIE aKThl, KOTOPbIE Obl HOPMATUBHO 3aKPETHIN 3aKOHHBIE CITO-
cOOBI ¥ MpaBMIa OCYIIECTBICHHUS CYyppOTaTHOT'O MAaTEPUHCTBA, B TOM YHCIIE MEXKTyHa-
pomHoTro. TakKe MOIDKHBI OBITh YCTAHOBJICHBI M 3aKOHOIATEIBHO 0()OPMIIEHBI €TMHO-
o0pa3HbI€ 3aMpeThl TPOTHBOIIPABHOTO, IPUHOCSIIETO BPEI MATEPUSIM U JIETAM Cyppo-
raTHOTO MaTEPUHCTBA BO BCEX CTpaHaxX. /laHHBIC aKTHI MO3BOJISIT YYUTHIBATH HHTEPECHI
3aMHTEPECOBAHHBIX JIMYHOCTEH, YTO MHHUMHU3HPYET TCHEBOE CYyppOTraTHOC MaTEPUH-
CTBO Y TIO3BOJIUT 3aMHTEPECOBAHHBIM 3aKOHOTIOCTYIITHBIM TIapaM CTaTh POTUTEIISIMHU.
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AHHOTanusA. ABTOp paccMaTpHUBaeT B3IJIAABI BBINAIOIIEIOCS HTAJIBIHCKOTO KPUMHUHOJIOTA
Onpuko Peppu Ha pa3In4HbIE BOIPOCH! YTOJIOBHOTO CyAONPOU3BOICTBA, BEICKA3aHHBIE UM B «YTOJIOB-
HOW conmosiorumy. IIpoaHann3upoBaHbl €ro PacCy X IeHHUs O LENAX MPaBoOCyIus, O MpodiieMe CTaOuIIb-
HOCTH YTOJIOBHOTO KOJIEKCa B KOHTEKCTE €r0 NPUMEHEHMs B YTOJIOBHOM IIpoIiecce, O HEOOXOAUMOCTH
€MHCTBA I'PAXXJAHCKOH W BOGHHOH rOCTUIMHU. [IpHBeneHBI apryMeHTHI POTUB MPEIUIOKEHUs] DHPHUKO
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0 IIEPEeCMOTPE ONPABIATENBHBIX IIPUTOBOPOB, O JAOIYCTHUMOCTH MOBOPOTA K XyALIEMY B IPOBEPOYHBIX
IPOU3BOJCTBAX. JlaHHAs CTaThs MOXET OBbITh HHTEPECHA BCEM, KTO HHTEpecyeTcs NpobieMaMy yrojoB-
HOTO IPOIIecca, YroJIOBHOIO MpaBa U KPUMHUHOJIOTUH, @ TAKXKE UCTOPUEH ITHX IOPUINIECKUX HAYK.
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Introduction

The outstanding scientist, thinker, public figure Enrico Ferri (1856—1929) is
known in Russian science primarily as a criminologist’ and specialist in Criminal

!In Italian: Enrico Ferri.
2 Paradoxically, the textbook on criminology of the Faculty of Law of Moscow State University does not
mention Enrico Ferri in the historical reference to this science, see: (Kuznetsova & Luneev (eds.), 2004).
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Sociology®. We also know him as Cesare Lombroso’s* disciple, as well as one of the
developers of the Criminal Code of Italy adopted in 1930.

In our opinion, Enrico Ferri has heavily contributed to the development of
criminal procedure law and formation of the theory of criminal procedure. Many of
the ideas formulated by him more than a century ago have not lost their relevance and
are of certain interest in the 2Ist century. It should be noted that currently
there are no autonomous works in Russian that are specifically devoted to Enrico
Ferri’s views on the criminal process. In contrast, foreign scholars study them in
sufficient detail.

The Italian thinker expounds his procedural views in the fundamental work
“Criminal Sociology” (1883) devoted to a wide range of legal issues. In Russian,
it was first published in 1908 with an introductory article by Professor
S.V. Poznyshev (Poznyshev, 2009) and then republished in 2009 in the series of
books “Library of a Criminologist” with an introductory article by Professor
V.S. Ovchinsky®.

Enrico Ferri’s reflections on justice attracted attention of Russian scientists in
the second half of the XIX-early XX century. In fact, he was quoted in writings by
[.Ya. Foynitsky and V.K. Sluchevsky. However, in modern times, interest in the
works of this criminologist declined. Although he was a Socialist deputy
of the Italian parliament, he belonged to the anthropological school of criminal law,
shared the theory of a born criminal®, denied the existence of free will
in humans (Ferri, 2009:53), wrote a treatise on animal crime’ and believed
that “criminal justice reduces to the biopsychological study of the defendant” (Ferri,
2009).

The purpose of this work is to analyze Enrico Ferri’s views on the criminal
process, estimate their advantages and disadvantages, and then, by looking
at the Criminal Procedure Codes of several foreign countries (Italy, Germany,
Switzerland, and some others), investigate which of his ideas have been adopted by
modern legislators, and which have not passed the test of time. In our opinion, some
of the proposals of the Italian scientist can be used to refine current Russian
legislation (as practical aspect of this article). At the same time, we will put aside
Enrico Ferri’s anthropological views concerning the born criminal, their physical and
moral degeneration, so that they do not distract us from the focal point of this article.

Apart of general scientific methods, the research employed historical-legal,
comparative-legal, and formal-legal techniques.

3 Enrico Ferri subdivided Criminal Sociology into criminal anthropology, criminal statistics, and criminal law.
The latter is divided into material and procedural.

4 D.A. Dril directly writes about this in Crime and Criminals (Dril, 2010:478).

5 Also, the following works by Enrico Ferri were published in Russian: Socialism and Positive Science (Ferri,
1908) and Criminal Types in Art and Literature (Ferri, 1906).

¢ With the reservation that a born criminal, under favorable circumstances, may not commit a criminal act
(speech by Enrico Ferri at the Amsterdam Congress of Criminal Anthropology in 1901).

7 This work, written by Enrico Ferri, is mentioned by his famous French colleague and opponent (Gabriel De
Tarde, 2009).
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Key theoretical issues and discussion

The purpose of the criminal process, according to Enrico Ferri, is “to
establish whether the defendant is really the culprit of the act under consideration, as
well as what his motives and circumstances of the criminal act are” (Ferri, 2009:53).
Basically, the scholar writes about the fact at issue in a criminal case. At the same
time, he advocates an active role of the court, which is fully responsible for
establishing the substantive truth based on scientific methods used during
investigative and other procedural actions. If this authority properly exercises its
powers, regardless of the degree of professionalism of the prosecutor and the
defence counsel, then “there will be a significant reduction in such sentences,
which now seem, and indeed are, a game of chance for both the criminal and society”
(Ferri, 2009).

As we can see, the concept of an active court, albeit softened by the possibility
of concluding various agreements within the framework of consensual (negotiated)
justice, continues to be the fundamental basis of the criminal proceedings of
continental legal systems (Germany, Switzerland, Austria). It should be noted that
the Principality of Liechtenstein is the only state (known to the author of this article)
where plea deals in any form and confession of the accused do not have any impact
on the structure of ordinary court proceedings (Trefilov, 2020:543).

The influence of the Criminal Code instability on the criminal process.
Enrico Ferri notes that continuous and haphazard reform of criminal legislation
inevitably entails negative consequences. The scholar is trying to “convince
legislators of the need to engage less in reforms of criminal laws and more in the
transformation of courts and prisons” (Ferri, 2009:510). It makes sense because the
constant amendments made to the Criminal Code lead to legislative inflation and
indicate a crisis in criminal policy. Besides, judges, prosecutors, and defence counsels
do not always have time to adapt to frequent changes in the Criminal Code. Finally,
the reform of criminal legislation in isolation from criminal procedure and
penal institution reduces the effectiveness of enforcing the norms of all three branches
of law®,

In this regard, there are authors in the modern Russian legal literature who
rightly raise the issue of a moratorium on amending the Criminal Code norms
(Serebrennikova, 2017), since there is no doctrinal concept of such reform in Russia,
and the amendments that are currently being introduced lack a single logic-based
approach. This is especially evident when the legislator first decriminalizes the
corpus delicti, and after a short time introduces it again®.

8 In this respect the German criminologist Krone remarked: “If we have the best laws, the best judges and the
best sentences, but bad prison staff, then the laws can be thrown into the basket, the judges can be dismissed,
and the sentences can be burned” (Dril, 2010).

° For example, at first deformation was excluded from the Criminal Code of the Russian Federation (Article
129), then returned (Article 128.1).
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Enrico Ferri believed that “a bad law applied by good judges will give much
better results than a law excellent from a theoretical point of view, but applied by
incompetent judges” (Ferri, 2009:540), and “for the effective functioning of the
judicial system, scientific training of judges and their independence are crucial”
(Ferri, 2009:541). This idea is no less relevant now than during the life of the Italian
criminologist.

Unity of military and civil justice. Enrico Ferri strongly suggests abandoning
military courts, thus abolishing the dualism of civil and military justice, which has
historically formed in many States!®. He gives a concrete example: “Legal errors and
abuses of military justice have always existed and still represent a daily phenomenon;
but it still needed a lot of noise caused by the Dreyfus'' process to detect them with
such clarity” (Ferri, 2009). In his opinion, it is harder for the accused to exercise his
procedural rights in military criminal proceedings.

Currently, it is possible to detect a tendency to abandon military justice in many
European countries. So, on July 1, 2014, it was completely liquidated in Belarus (the
Military Collegium of the Supreme Court and lower military courts were abolished).
There are no military courts in Ukraine either. In Italy, the birthplace of Enrico Ferri,
“in connection with the liquidation of military tribunals (and the corresponding
military prosecutor’s offices) in Turin, Padua, Cagliari, Bari, and Palermo, prescribed
for the purposes of rationalization of expenses, active military tribunals remained
only in Verona, Rome, and Naples” (Barabanov, 2019). In Austria, Germany,
Sweden, and Japan the activity of military courts is limited only by wartime (Golovko
(ed.), 2020).

There is also a discussion concerning the abolition of military justice in Swiss
legal literature. For example, Daniel Jositsch, a professor at the University of Zurich,
notes that military courts are extraordinary, specialized courts and, at least in
peacetime, their existence is not consistent. Moreover, civilians should not be subject
to its competence (Brun, 2011:5). The proceduralist Brun asserts that the debate about
the abolition of military justice in Switzerland is fueled by a similar discussion in
neighboring Germany (Brun, 2011:6).

As we can see, more and more countries are abandoning the dualism of civil
and military justice, since in peacetime the existence of the latter is not caused by
practical necessity.

Presumption of innocence. Enrico Ferri expresses a non-standard view of the
relationship between criminal law and criminal procedure in the in dubio pro reo text:
“The Criminal Code is a code intended for scoundrels, whereas the Statute of
Criminal Proceedings is for the protection of innocent people brought to court, but
not yet recognized as criminals” (Ferri, 2009). According to V.K. Sluchevsky, who

191t may be recalled that in Russia the Cathedral Code of 1649 and the Military Article of 1715 were in force
at the same time.

11 This refers to the case of the French General Staff officer Alfred Dreyfus (December 1894), who, in the wake
of anti-Semitic sentiments in society, was accused of spying for Germany based on falsified evidence. When
the forgery was revealed, he was acquitted.

PROCEDURAL LAW. PROSECUTOR SUPERVISION 437



Tpegunos A.A. Bectauk PYJIH. Cepust: FOpunueckue nayku. 2022. T. 26. Ne 2. C. 433—447

drew attention to this saying, “The Criminal Code is the code of the criminal
population, and the Code of Criminal Procedure is the code of honest people”
(Sluchevsky, 2014:9).

The Italian criminologist emphasizes that the criminal process is between crime
and punishment. In this regard, until the guilty verdict of the court stating violation
of the Criminal Code norms by the accused has entered into force, he must be
considered a respectable person.

According to Enrico Ferri, the logical basis for the presumption of innocence
is “the fact that criminals (including undetected ones) make up a very small minority
compared to the total number of honest people” (Ferri, 2009); it agrees both from a
sociological and legal points of view.

At the same time, the Italian criminologist suggests limiting the scope of
application of criminal procedure principle in certain cases. The presumption of
innocence, in his opinion, should not have legal force:

1) if the accused is detained directly at the scene of the crime (in flagrante
delicto),

2) if, considering the gravity of the accusatory evidence, he voluntarily admits
his guilt,

3) if this is a repeatedly convicted recidivist, that is, an incorrigible criminal
(“homo delinquent )",

Enrico Ferri also suggests differentiating the consequences of equally divided
jury’s votes when they reach a verdict: if a “random criminal” is charged, he should
be acquitted, and if a “habitual criminal” is charged, he must be convicted. According
to the scientist, in the above cases, the accent is laid on the probability of guilt; with
the habitual criminal the probability of his guilt is higher than the probability of his
innocence.

It seems that in modern legal realities the exceptions to the presumption of
innocence proposed by Enrico Ferri do not correspond to the purpose of criminal
proceedings (Article 6 of the Code of Criminal Procedure of the Russian Federation),
principle of equality before the law and the court, as well as the right to a fair trial
(Article 6 of the ECHR of 1950). In this regard, they may not be of any interest to the
Russian legislator and law enforcement officer'?.

Access to justice. According to the scholar, if the state does not protect the
interests of the victim, there is a possibility that he will try to lynch the accused under
the influence of emotions. Enrico Ferri quotes Italian criminologist Filangieri: “When
the sword of justice does not defend a citizen, he resorts to the dagger of the

12 This approach, among others, was criticized by A.F. Koni, who believed that the very fact of singling out a
special type of criminal person “runs counter to the moral tasks of the state and human dignity” (Koni,
2006:143), “for there is no such a criminal, in whom the human image would be irrevocably obscured” (Koni,
2006:31).

13 At the same time, it should be noted that the Code of Administrative Offenses of the Russian Federation,
which is along the lines of criminal mater, still contains exceptions to the presumption of innocence (note to
Article 1.5). They relate to the desire of the legislator to simplify the proof in cases of violations of traffic rules
and landscaping.
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murderer” (Ferri, 2009). Thus, the inaction of the criminal justice authorities can push
a desperate citizen to commit a crime, even if he has never violated the law before
(recall the movie “Voroshilov Strelok”). In this regard, according to the Italian
criminologist, the task of the State is to provide the maximum possible assistance to
the person against whom the criminally punishable act has been committed, because,
as the criminologist Barzilai argues “the freedom and life of the victims have also
risen in value in our time” (Barzilai, 1883).

Enrico Ferri’s interesting thought concerning the appearance of the first private
detective agencies (for example, the Pinkerton agency in the USA) reflects the
impotence of criminal justice bodies that cannot cope with their direct official
obligations. If the victim could sufficiently protect his rights and legitimate interests
in the criminal process, there would be no need for such agencies (Ferri, 2009).

Criticism of the collegial composition of the court. Enrico Ferri is a strong
supporter of the sole administration of justice in all categories of cases and in all types
of legal proceedings. First, “it is necessary that each magistrate bears responsibility
not only technically, but also morally and socially for his sentences” (Ferri, 2009).
With a collegial composition, such responsibility is objectively reduced. Secondly,
“by grouping rational individuals, you can form an assembly that will not be rational”
(Ferri, 2009); the Romans also said: “Sanato res bon i viri, sanatu — sautem mala
bestia” (senators are good people, the senate is an evil animal)'*.

The scientist believed that unfortunately the moral and intellectual qualities of
the judges who make up the panel are not (as a rule) summed up, and therefore each
of them individually would have coped more successfully with the tasks assigned to
the court.

Currently, in most FEuropean countries, including Italy (Barabanov,
2019:60—61), the overwhelming number of criminal cases are heard by a single
judge in the court of first instance. At the same time, the rejection of collegiality is
not related to the arguments of the Italian thinker, but to the procedural economy and
optimization of the burden on the judicial system. A rare exception is the Principality
of Liechtenstein, where as a rule a case is tried by a panel of 5 judges'®.

Balance of interests of the guilty and the victim. Enrico Ferri notes with
regret that in the established judicial practice, the claim for compensation for damage
incurred is “a platonic wish and an additional part in criminal sentences that does not
matter” (Ferri, 2009). Such a situation violates the balance between the interests of
the person who committed the crime and the interests of the “society of honest
people” (Ferri, 2009).

In this regard, Enrico Ferri makes a non-standard proposal, by virtue of which
compensation for damage caused by a crime should be considered not as a tortious
civil obligation under the norms of jus civilis (in his opinion, this is immoral), but as
an independent criminal punishment established in jus criminalis. His reasoning is

14 One can draw an analogy with the statement of his contemporary: “A crowd, consisting of people who are
mentally healthy enough, easily becomes one madman” (Dril, 2010:66).
15 See more: (Trefilov, 2020).
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rather interesting: “It seems to us simply immoral to identify the obligation to
compensate for the damage caused by crime with the obligation arising from the
breach of contract” (Ferri, 2009).

On the one hand, Enrico Ferri’s views do not correspond to the classical
doctrine of the correlation between the State’s right to punishment and the victim’s
right to compensation for the damage incurred; on the other hand, his proposals are
aimed at improving the effectiveness of restorative justice and making amends for
the harm caused by crime. It should also be noted that the developers of the Criminal
Code of Turkmenistan of June 12, 1997, paid due consideration to the Enrico Ferri’s
proposal and classify the obligation to compensate damages as an independent
criminal punishment'®, both basic and additional (paragraph a, Part 1 of Article 44).
Moreover, the legislator puts it at the top of established punishments. This fact is
discussed in the Russian legal literature (Endoltseva & Podustova, 2021).

Proof. In the legal and epistemological context Enrico Ferri offers a very
original classification of the development stages of this procedural institution:

1) The primitive phase is the phase when “proof is subordinated to the naive
empiricism of personal feelings.” We are talking about the earliest period of the
development of the state and law in the countries of the Ancient World.

2) The religious phase suggests “intervention of the deity to identify the
perpetrator of the crime.” In fact, the author refers to an accusatory trial of the times
of Salic Law (507-511) and Russian Pravda (about 1016) in the Middle Ages.

3) The legal phase is the phase when “the value of the evidence is established
by the law itself.” There is a formal theory of evidence evaluation as the basis of
inquisitorial criminal proceedings. An example is the criminal trial of the times of the
Carolina in 1532 and the Cathedral Code of 1649, which were adopted in the late
Middle Ages.

4) The sentimental phase is the phase of “inner conviction when one goes to
the opposite extreme, freeing the conscience of the judge and jury from any obligation
with regard to evidence” (recall the opinion of Kant who believed that the sanity or
insanity of a person should be determined by philosophers, not doctors)'”. We are
talking about the theory of free evaluation of evidence, which has been established in
Modern times together with a mixed model of criminal procedure. Example: The
French Code of Criminal Investigation, 1808.

5) The last scientific phase is “characterized by expertise, that is, a coherent
methodological assessment of experimental data on the material circumstances of the
crime” (Ferri, 2009); at the same time, “conclusions should be mandatory for judges,
at least in their essential and technical part” (Ferri, 2009).

16 In accordance with this rule, the obligation to make amends for the harm caused consists in the direct
elimination of the harm caused, compensation for material and moral damage and a public apology to the
victim. Such punishment can be imposed in the case, when the court, considering the nature of the harm, real
opportunity to make amends for it and identity of the perpetrator, admits that he can eliminate the harm caused.
17 The German philosopher is quoted by D.A. Dril in Crime and Criminals (Dril, 2010).
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It should be noted that relying on the concept of total experimentation and
believing in the progress of science, Enrico Ferri somewhat exaggerated the
significance of the examination, considered it apriori the most important evidence
and opposed all other instruments (including testimony). In fact, this approach denies
two principles of criminal procedure: independence of judges (Article 8.1 of the Code
of Criminal Procedure of the Russian Federation) and freedom to evaluate evidence
(Article 17 of the Code of Criminal Procedure of the Russian Federation).
Fortunately, the development of justice in the 20" and even in the 21% century has
not turned the examination into a “scientific verdict”. In most legal systems, it is still
considered as one of the proofs; however, it is not given a higher legal force compared
to all the others.

Criticism of the jury trial. Enrico Ferri is one of the most famous opponents
of this form of administration of justice. His main arguments in general terms are as
follows.

Firstly, the criminal procedural activity of the court should be strictly scientific;
it requires special legal knowledge from persons administering justice under the
norms of the Criminal Code and the Code of Criminal Procedure.

Secondly, justice is an important function of the state, which is dangerous to
entrust to non-professionals: “Whereas in the most insignificant areas of everyday
life they resort to the services of various specialists, in the case as important as court,
they are not afraid to deviate from this rule of reason” (Ferri, 2009). In other words,
everyone should do their job without going beyond the limits of professional
competence.

Thirdly, “the distinction between fact and law is chimerical; ... fact and law in
criminal proceedings are inseparable, like the face and the underside in matter” (Ferri,
2009), and even if they could be separated, “the judgment of fact is more difficult
than the judgment of law” (Ferri, 2009), since it presupposes deep knowledge of
formal logic studied at universities'®.

Fourth, the trial by jury under Napoleon was transferred at the stroke of a pen
from England to the European continent without any historical and legal grounds *°.
According to Enrico Ferri, this institution can and should be liquidated similarly at
the stroke of a pen.

Fifthly, in a jury trial, figuratively speaking, “scales are grasped from the hands
of justice and replaced with an urn” (Ferri, 2009), into which representatives of the
people, entrusted with one-time official powers, cast their question sheets.

Currently, there is a steady trend on the European continent towards rejection
of jury trials either in the form of complete abolition (for example, in Switzerland

18 One of his well-known compatriots was of the same opinion: “About each crime, the judge must draw a
correct conclusion; the major premise is the general law, the minor premise is an act that is contrary or in
accordance with the law, the conclusion results in freedom or punishment” (Beccaria, 2004).

19 Highlighting the foreign origin of this institution, the well-known opponent of the judicial reform of 1864,
Prince V.P. Meshchersky emphasized that “a jury suits Russia like a saddle for a cow” (A.D. Popova Let truth
and mercy reign in the courts (from the history of the implementation of the judicial reform of 1864).
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since 2011), or through its substitution for other forms of lay participation in
administering justice (for example, the Assise Court in Italy®’, the Scheffen Court in
Germany?!, or the Court of People’s assessors in Belarus®?). Only a few countries
retain the jury trial in its classic format (USA, UK?*, and Russia), but even there it is
involved in a small number of criminal cases.

Types of sentences. Enrico Ferri “offers to give the court the right to pronounce
verdicts other than guilty or not guilty” (Ferri, 2009). As an example, he refers to
Scotland, where the jury has the right to declare “not proven” if they find the provided
evidence weighty enough but insufficient to convict a person. In this case, the person
remains under suspicion and the case is postponed®*. Even his ideological opponent
Gabriel de Tarde (Ferri, 2009) agreed with Enrico Ferri on this issue. Similar views
were previously expressed by Cesare Beccaria: “Apparently, those accused of the
most serious crimes, whose guilt is very likely, but not proven beyond doubt, should
be subjected to exile” (Beccaria, 2004) (the probabilistic nature of the court’s
conclusion).

It is relevant to draw an analogy with the ostracism procedure that existed in
ancient Athens: according to the results of the popular vote, citizens identified a
person potentially dangerous to the state system and subjected him to exile for 10
years. At the same time, he was not recognized in any specific crime — ostracism
was a preventive, not a criminal-legal measure.

It seems that the doctrinal idea discussed above has now lost its relevance.
Firstly, being kept under suspicion is a feature of the inquisitorial (investigative)
criminal process. Secondly, it is not clear what to do in this case with the measures
of procedural coercion and the appeal against a court decision. Third, such an act of
justice contradicts the doctrinal principle of legal certainty. Fourth, the very essence
of the presumption of innocence suggests that if the defendant’s guilt has not been
sufficiently proven and there are irremediable doubts in his favor, he should be
acquitted.

The need to reason sentences, according to Enrico Ferri, is a means of
protecting the individual from the arbitrariness of criminal proceedings. He criticizes
English judges (the best in Europe in his opinion), who “adjudicate without giving
reasons for resolution and without even stating them in writing” (Ferri, 2009). His
suggestion is as follows: “It is necessary to replace the fatal influence of the stars
with another influence that stands above both evil will and good intentions” (Ferri,
2009). In other words, judges must explain their decisions every time (even without
a petition of the parties) since in the absence of this elementary requirement, the

20 See also: (Barabanov, 2019:53).

21 See also: (Donatsch, Hansjakob, Lieber & Summers, 2014; Liszt, Franz von, 1900; Lutz, Meyer-GoBner,
2008).

22 See also: (Shostak, 2008).

23 “In England alone, a jury is viewed as something irrevocable and organically merged with the entire structure
of public life” (Koni, 2006:34).

24 Roman law also allowed three types of sentences: absolvo, condemno, non liquet. The latter meant keeping
the person under suspicion.
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reasons for accusation or acquittal may stem from secondary and/or subordinate
circumstances that are not related to criminal proceedings.

Enrico Ferri was not alone in his views. Zhan-Zhak Russo’s response to this
matter is not less emotional: “How can one justify oneself if a sentence is issued
without specifying reasons?” (Russo, 1969). In the context of his philosophy,
reasoning as an external expression of justification is a guarantee of the legality and
fairness of the sentence. Otherwise, it is not clear how a person will be able to exercise
his right to appeal. If the motives of the court of first instance are unknown,
challenging the judgment in the court of second instance will become essentially
pointless.

Current Russian legislation considers the ideas of these thinkers by establishing
in Article 7 of the Code of Criminal Procedure of the Russian Federation that court
rulings, decisions made by judge, investigator, inquirer, or prosecutor must be
reasoned. Moreover, this norm is described as an integral part of the principle of
legality: an act of law enforcement cannot be legal if it has no grounds, does not take
into account the provisions and the circumstances of the case.

Reformation in peius: pro et contra. The possibility of stricter sentence is the
cornerstone of the verification stages in the criminal process of any state. The
discussion on this issue was conducted during the lifetime of Enrico Ferri and he
actively participated in it.

[talian legislation of that time established that if the appeal was filed
exclusively by the accused or his defence counsel, the court could not revise the court
decision unfavourably for the accused. Enrico Ferry categorically disagrees
with this approach: “...since in modern judicial proceedings the essence of an
appeal is to correct possible mistakes made by the judges of the first instance,
and since this correction with respect to the penalty can quite naturally result both in
mitigating and aggravating a previous sentence, then preventing stricter measure for
the accused who has initiated appeal clearly contradicts the very logic of things”
(Ferri, 2009).

The scholar reasoned as follows. Firstly, the possibility of reformation in peis
will keep the accused from filing unreasonable and litigious appeals and he will not
abuse his procedural rights. Secondly, at verification stages, the court must also be
active and maintain independence; decisions must be based on judge’s belief and
conscience.

At the same time, most modern legal systems did not accept this idea of Enrico
Ferri since it contradicts the doctrinal principle of favor defensionis and principle of
justice as the possibly stricter criminal penalty de facto turns into a sanction for
realisation of the convict’s constitutional right to appeal.

Cancellation of an acquittal. Enrico Ferri criticizes the legislative approach
adopted in the Anglo-Saxon countries, by virtue of which the not guilty verdict of the
jury cannot be reviewed under any circumstances. He writes: “An unfairly acquitted
defendant in the face of the jury itself... can cynically declare his guilt with no fear
of punishment” (Ferri, 2009). Moreover, “it may happen that he was acquitted only
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because the prosecution, which does not possess the gift of omniscience and can only
use what it received from the preliminary investigation, knew nothing about some
important procedural document during the trial” (Ferri, 2009) (this is another case of
the reformation in peius).

Currently, only a few law enforcement agencies adhere to the approach that
Enrico Ferri criticises. Basically, we are talking about the American states, which are
very sensitive to the legal force of the jury verdict. On the contrary, in the countries
of the continental legal family, legislators do not see any problems in the possibility
of overturning an acquittal or verdict by a higher court?.

Amnesty and pardon as institutions of criminal procedure and criminal law.
In my opinion, it is difficult to find such classic criminologist who would treat them
favourably and Enrico Ferri was not an exception. The scholar believed that they
distort the separation of powers, violate the balance of interests of the guilty and the
victim, contradict the principle of justice, and negate the previous efforts of criminal
justice bodies aimed at detecting and investigating crimes.

Similar ideas have been expressed before. According to Bentham, “the villains
during this anniversary of crimes rush to the cities like wolves to the herd after a long
fast” (Ferri, 2009). Cesare Lombroso also demonstrated a negative attitude towards
the abuse of pardons and amnesties granted to criminals convicted of serious crimes?®.

Nevertheless, these institutions, existing to this day, are still included into
constitutions, criminal and criminal procedure codes of most modern states, since
they are aimed at enforcing the principle of humanism and are part of modern criminal
policy?.

Rehabilitation. Enrico Ferri briefly examines the history of this institution and
writes that “remuneration for judicial errors has been used in certain cases as an
exceptional measure since the XVII century” (Ferri, 2009). He cites an interesting
fact: in 1781, the French Society of Arts and Literature Chalons sur marne announced
a competition with a cash prize on the topic of compensation for judicial errors, which
initiated a public discussion on this issue.

According to Enrico Ferri, the necessity of this institution cannot be seriously
challenged. At the same time, the question who has the right to rehabilitation is
highly debatable. The scholar believes that it should be granted only to:

1) those acquitted by the court of the first or verification instance,

2) persons who are released from investigation in the pre-trial proceedings for
lack of corpus delicti or for not being involved in it.

25 In Russia, it is not uncommon for a jury to issue a verdict of not guilty, but a court of second instance,
consisting only of professional judges may decide to cancel the acquittal and issue a guilty verdict (the Code
of Criminal Procedure of the Russian Federation, clause 5, part 1, article 389.20).

26 Cesare Lombroso’s views on mercy and amnesty are analyzed by his student Enrico Ferri in the mentioned
monograph.

27 In this context, A.F. Koni criticizes the anthropological school, which, giving preference to the court-
specialist doctors, considers that “publicity, defence, appeal, possibility of mercy are not necessary” (Koni,
2006).
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He claims that it should not be granted to anyone else. Apparently, the scholar
excludes defendants whose cases were terminated on non-rehabilitating grounds (for
example, when the statute of limitations expires).

For comparison, Cesare Lombroso, Enrico Ferri’s teacher, proposed to deprive
the right to rehabilitation of those persons “who, by mistake or by their actions, gave
rise to accusations, or persecution for false statements that had nothing to do with
reality” (Lombroso, 2020:212).

Conclusion

The main conclusions are given in the relevant sections of this study. Finally,
we note that the views of Enrico Ferri on various problems of justice in criminal
cases, despite their ambiguous and largely critical perception in both Russian and
foreign science, are of interest to modern proceduralists (including comparativists).

One cannot agree with all the proposals of the Italian scientist due to their
radicalism and excessive categoricalness, but even in this context, his views provide
food for thought and a certain reason for discussion, enriching the science of criminal
justice and legal science in general.

If Enrico Ferri’s proposals to establish exceptions to the presumption of
innocence have not been embodied in the current legislation, then the rejection of the
principle of collegiality and the trial by jury, the search for a reasonable balance
between the interests of the accused, the victim and society, which he wrote about in
the reviewed scientific papers, are defining the trends of justice development in many
modern states, including Russia.

This article is a reason to continue the scientific dialogue on the identified
problematic issues with experts in criminology, criminal procedure, criminal law and
philosophy.
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Annortanus. [Ipunsarue B 2020 r. «3akoHa 0 MeAMAIIMH U [IEPErOBOPax B CyJe» CTall0 BECbMa
3HAYMMBIM COOBITHEM B COIMAIBHOM kn3HU BheTHama. HazBaHHBII 3aKOH UMEET HIMPOKUI CIIEKTP TPH-
MEHEHHUS U SIBIIIETCS C OJHON CTOPOHBI CBUIETEILCTBOM COXPAHEHHS M Pa3BUTHUS IIPABOBBIX U KYJIbTYp-
HBIX TPAJAWLUIA CTPaHBL, a C IPYTroil OJIMLETBOPSET COOON MPAKTUKY Pa3yMHOTO UCIIOJIb30BAHUU OIIbITA
JIPYTUX TOCYAapCTB B OOJIACTH NPHUMHUPEHUS CHOPALIMX CTOpoH. Llenb mccienoBaHus 3akirodaeTcs
B M3YYE€HUHU U OCMBICIICHUH BRETHAMCKON MOJIENI MEINAINH, BEISIBICHUN HEIOCTATKOB B 3aKOHOJATEIb-
HOM PETyJTUPOBAaHUU MOPSIKA OCYIIECTBICHHUS TAKUX MPOLEAYP U MOUCKE PEIIeHUH U X MPeoIoiie-
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Abstract. The adoption in Vietnam in 2020 of the "Law on mediation and negotiations in court"
was a significant event, indicating the preservation and development of the legal and cultural traditions
of the country, as well as the reasonable use of the experience of other states in the field of reconciliation
of disputing parties. The named Law has a wide range of application. The purpose of the study is that the
author gives an overview of the conciliation procedure in the Vietnamese courts, and carefully analyses
individual issues, especially the problems arising from the lack of a unified approach to the procedure for
recognizing the results of the conciliation procedure by court. The methodological basis of the study is
the methods of consistency, analysis, and synthesis. The authors conclude that the introduction of
mediation in court has brought many positive results: disputes and lawsuits have been successfully
resolved and negotiated. The article provides a general overview of the mediation procedure in the
Vietnamese court, and carefully analyses individual problems arising from the lack of a unified approach
to the procedure for recognizing the results of the conciliation process by court.
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Beenenue
[TocemHre HECKOMBKO JIET B OTEYECTBEHHON HAyKE W MPaBOMPUMEHUTENBHON

NPaKTUKE BO3POC MHTEPEC K MpoOiieMaM MeIHalud ¥ MPUMHPHUTEIBHBIX MPOIETyp.
B wrone 2019 r. ObUIM NPUHATHI HOPMBI, KOTOpBIE PACIIMPWIA BO3MOXKHOCTH
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npyuMeHeHn Mearanuu B Poccnn m pactipoctpanniu aeiictsre OenepanbHOTO 3aK0HA
ot 27.07.2010 Ne 193-®3 «O6 anbTepHATHBHOMN MPOIEAYPE YPETYIUPOBAHUS CITIOPOB
C y4acTHEM IOCpeIHUKA (IpOoLeype MEANALINN )» Ha CIOPbI, BOSHUKAIOIINE U3 aIMH-
HUCTPATUBHBIX M UHBIX MyOJIMYHBIX TIpaBooTHOIIEHH' . B utone 2021 r. MHOKECTBO
nuckyccuid Bei3Ban uHHIMUpoBaHHbli @HC B Cankrt-IletepOypre sKcnepuMEHT IO
IPUMEHEHHIO IPUMUPUTENLHBIX MPOLEAYP B OTHOIIEHHH HAIOTOBBIX CIIOPOB>. DKCIe-
PUMeHT ocHOBbIBajIcA Ha 1. 27 [Tocranosnenus [Lnenyma BAC Ne 50 ot 18.07.2014°.
B noxymenTe, B 4aCTHOCTH, COJIEPKUTCS cienyromee nonoxenue: «IIpu paccmorpe-
HUM HAJOTOBBIX CIIOPOB JOIYCTHMO 3aKJIIOUEHHE COIJIallleHui 00 MX yperyJmpoBa-
HUH, B KOTOPBIX CTOPOHAMHU MOTYT OBITh MPU3HAHBI OOCTOSTENHCTBA, OT KOTOPHIX 3a-
BUCHUT BO3HUKHOBEHHE COOTBETCTBYIOIIUX HAJIOTOBBIX MOCIEACTBUHN (HaIIpuMmep, Ipu-
3HAaHME HAJIOTOBBIM OPraHOM HE YYTEHHBIX B XOJI€ MEPOIPUATHI HAIOrOBOTO KOH-
TPOJISl CyMM PacX0JI0B M HAJIOTOBBIX BHIYETOB, BIUSIOLIMX HA IEHCTBUTEIbHBINA pazMep
HAJIOTOBOH 00S3aHHOCTH, MPU3HAHUE HAIMYUS CMATYAIOUINX 0O0CTOSTENbCTB, IPHBO-
JSIIMX K YMEHBLICHUIO pa3Mepa HaJOTOBBIX CAHKLIMM, U JIP.)».

B 310 cB3M 0COOBIN MHTEpEC MPEACTABISAET U3YUYCHHUE 3apyOe’KHOTO OIbITa
pEryIupoBaHus MPUMHUPHUTENBHBIX MPOLeTyp BOOOIIE U B MyOJIMYHO-IIPaBOBOI chepe
B YaCTHOCTH.

IIponenypsl Meualy U IeperoBOPOB 3aHUMAIOT 0COO0E MECTO B CUCTEME Me-
TOJIOB pa3pelieHruy MpaBoBBIX cropoB W kKoH(mukTOB (Van Epps, 2002:627—640).
MoXHO yTBEp)KIaTh, 4YTO B COBPEMEHHOM MHUpE uaes (pOpMUPOBAHUS YCIOBUH IS
JIPY’KECKOT0, JHUIICHHOTO KOH(POHTAINMU, B3aUMOJCHCTBUS PA3IUYHBIX CYyOBEKTOB
00I11eCTBEHHBIX OTHOIICHUI prolpeTraeT Bee Oombiuee pa3sutue. [lonoOHOe B3aumo-
JIEICTBHE, OCHOBAHHOE Ha NMPUHIIMIIAX B3AaUMHOTO yYacCTHsl, TOJIEPAHTHOCTH, CTpEMIIE-
HUS K KOMITPOMUCCY, COACHCTBYET yCTPAaHEHUIO KOH(PIMKTOB, CIIOCOOCTBYET MOBBIILIE-
HUIO IPABOBOM KYJIbTYPBI JIIO/I€H, CHUYKEHUIO HArPy3KH CYZOB, @ TAK)KE€ BHOCHUT BKJIAJ]
B o0ecreueHrne NOJUTHYECKOM CTaOMIIBHOCTH U COXPAaHEHUE COLMAIBHOTO MOPSIIKA.

B cBsI31 € 3THM CTOUT BBIACTUTH MOJIOKUTEIBHBIE YEPTHI, MPUCYIITUE TPOLIEAYPE
MeIMAIHH, K KOTOPbIM OOBIYHO OTHOCST CIIEIYIOLIEe:

1) ycnenrHoe MpUMHUPEHUE W YCTICTTHBIE TIEPErOBOPHI MIOMOTAIOT TIIATEIBHO U
3¢ PEKTUBHO YpPEryJIMpOoBaTh MPABOBbIE CHOPHI 0€3 OTKPBHITUS CyAeOHOro paszdmpa-
TeNbCTBa (VI CYJOB JaHHAs TpoLeaypa SBISETCS (yHAaMEHTAJIbHBIM PEIICHHUEM,
MTOMOTAIOIIUM CHU3UTh €KErOHO YBEINUHBAIOLLYIOCS pad0UyI0 Harpy3Ky OT BO3HHK-
HOBEHHMsI HOBBIX criopoB) (Romualdi, G. 2019:52—63);

2) pe3yabTaThl YCIEIIHOIO NPUMUPEHHSI U IEPETOBOPOB SIBIISIFOTCS T0OPOBOIb-
HBIMHU U1 CTOPOH;

! Crates 1 ®enepanbhoro 3akona ot 27.07.2010 Ne 193-®3 ¢ usm., BHeceHHbIMU DeepaibHbIM 3aKOHOM OT
26.07.2019 Ne 197-®3 «O06 anpTepHaTHBHON NpoLeNype yperyIupoBaHHs CIOPOB C y4acTHEM IOCPEAHUKA
(mpouenype Meauauuu)». Pexum nmoctyma: http://www.consultant.ru/document/cons doc LAW 103038/
(mata obpamenus: 12.10.2021).

2 Angpeii Mmapuonos. Meauanys B HaJOrOBBIX IIPaBOOTHOIIEHUsAX // (PuHaHcoBas rasera — Hajorw,
18.06.2021. Pexxum nocryna: https://fingazeta.ru/authority/taxes/472573 (nata obpamenus: 13.07.2021).

3 Tynkr 27 [Mocranosnenus [lienyma BAC P® ot 18.07.2014 Ne 50 «O npuMupeHnn CTOPOH B apOUTPaXKHOM
mpoiiecce». Pexxum poctyma: http://www.consultant.ru/document/cons_doc LAW _166542/c94ecf43b43695
be3a0a89bd897cd2be61eabdbl/ (nata odpamenus: 12.10.2021).
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3) SKOHOMHSI CpPEACTB, BPEMEHH M YCHIMH 3aWHTEPECOBAHHBIX CTOPOH H
rocy1apcTBa;

4) cokpamieHHe KOJMYECTBAa CIIOPOB, pEIICHHE NPOOIEMbl IITUTEIHHOTO
paccMOTpPEHHUs CIopa B CyJeE.

OnbIT 3apyOeKHBIX CTpaH TOBOPUT O TOM, YTO MeAHALNS (IPUMUPUTEIbHBIE U
[EPEroBOPHbIE NPOLEAYPhl) MOTYT IPOBOJUTHCA KaK B X0/€ CyAeOHOro pa3oupaTeib-
CTBAa, TaK W 3a €ro npejaeaamMu Npu y4acTUM MHOXECTBA Pa3IMUHbIX areHTCTB U Opra-
HU3aIuH.

Bo Beername 3akoH «O Meauanuu M IEperoBopax B CyAe» ObUI INPUHAT B
2020 r. DTO OTKPBHLIO BO3MOXHOCTH ISl IPUMEHEHUsI IOCPEIHUYECTBA B CYI€ U Cpasy
JIaJI0 CBOU IOJIOKUTEIIBHBIE PE3YJIBTATHI.

CornacHO craTUCTHKE BepXOBHOrO HapoJHOrO CyAa M COOTBETCTBYIOLIMX
BEZOMCTB KOJIMUYECTBO CIIy4yaeB IMPUMEHEHUS MPOLEAYPbl MEHALUU B CYACOHBIX pa3-
OuparenbcTBax gocTuraet B cpeaneM 50,6 % ot ol1iero uncia ien B TOA; YUCIIO CITy-
4aeB YCHENIHOro IPUMUPEHHs 1 nieperoBopos gocturiau 80,06 %*. To ecTh 115 ciopoB
B LIEJIOM MeAMalus M0Ka3ana cBOr 3()(HEeKTUBHOCTh B KAUECTBE CII0CO0a pa3peleHHs!
IOPUIMYECKUX KOH(IMKTOB, BOZHUKAIOIIUX MTPU CTOJKHOBEHHUH MIPaB U UHTEPECOB BO-
BJICUCHHBIX CTOPOH, NPEKPAIICHUS U3JIUIIHUX CyAeOHBIX Pa3OMpaTeNbCTB, a TaKXKe
JUIs SKOHOMUH CPE/ICTB KaK BOBJICUEHHBIX CTOPOH, TaK M rOCYJapCcTBa.

B 3701 cBsI3u X0TEN0CH OBl yKa3aTh, UTO MPEXKIE YeM IMPUHATh COOTBETCTBYIO-
LM 3aKOH, BBETHAMCKOE PYKOBOJACTBO MHHMLIMHPOBAJIO IPOBEAEHHE CIEHUAIBHOIO
9KCIIEPUMEHTA. BBUT OCYIIECTBIEH psAJ NWJIOTHBIX MEPOIPHUATHHA 110 BHEAPEHUIO U
YKPEIUIEHUI0 MHHOBALlMM B YaCTH MEAMALMU U NEPErOBOPOB INPHU YPETYJIUPOBAHUU
IPa)X/IaHCKUX W aJMHUHHUCTPATUBHBIX CIIOPOB B 16 MPOBUHIMAX U rOpOJAax, HaAXOIs-
LIUXCS MOJ1 HEMTOCPEACTBEHHBIM KOHTPOJIEM LIEHTPAJIbHOIO NPaBUTENLCTBA (IKCIEPU-
MeHT amuiics ¢ Hosa0pst 2018 r. no centadpst 2019 r.). [1o pesynbraTtam 3KcepuMeHTa
MHTEPECHI CIIOPALINX CTOPOH B UTOre ObLIN coryiacoBaHbl B 36 985 u3 47 493 ciayyaen
(nocturays nokasatens 78,08 %)°. Ucxons u3 storo, Ha 9-ii ceccuu 14-ro Hanmonas-
HOro coOpanus BeeTHama Obl1 IPUHAT «3aKOHA O MEIMAIMM U IIEPETOBOPAX B CYAE»,
oduIManbHO BCTYNUBIINKN B cuity ¢ 1 sHBaps 2021 .

JlaHHBIA 3aKOH PacHpOCTpaHSAET CBOE AEHWCTBUE HAa CIIOPHI, BOZHUKAIOIINE W3
rpaXJaHCKHUX (B TOM 4Hcie OpayHO-CEeMEHHBIX, KOPIOPATUBHBIX, TOPrOBBIX, TPYHO-
BBIX MPOY.) M MyOJWYHBIX OTHOUICHWH (aJMUHUCTPATUBHBIX, HAJIOTOBBIX M IPOU.),
MOJICYIHBIX CY[y.

C MOMeHTa BCTYIUICHHS B CHITY YKa3aHHOTO 3aKOHA MPOILIO HEMHOTUM OO0JIbIIIe
rojia, OZIHAKO B MPOLIECCE €r0 MPUMEHEHHUs YK€ BBIIBICHO HECKOJIBKO BEChbMaA CyIlle-
CTBEHHBIX MpoOsieM, CHUXKAIMUX 3(P(EeKTUBHOCTh Hpoueaypbl Meauarmu. Haine
BHUMaHUE B JaibHeilmem Oyaer oOpalieHo, B 4YaCTHOCTH, Ha HEOOXOIUMOCTb

4 ITucemo Munucrepcrsa roctuiuu Ne 1163/BTP-PBGDPL ot 05.04.2019 «O npenocrasienun uadpopManun
0 TIPaBONPUMEHUTEIILHON PAKTHKE B 00JACTH MEAUALIMY Ha HU30BOM YPOBHE M KOMMEPYECKOW Meauanuny //
Munuctepcrsa roctunmu. 2019. Ne 1163.a

5> HanmonansHoe coOpanune Conmaniuctuaeckoit Pecrry6nuku BoeTHam, Pe3ybTaTsl ObUIM JOCTUTHYTHI B XOJI€
IPOOHOTO BHEIPEHHUS HPOLEAYp IPUMHUPEHHS U IEPErOBOPHI B CyJEOHYIO NPAKTHKY IPHUMHUPEHUS U IIEPero-
BOpHl B 16 IPOBUHIMAX M IropojaX C LEHTpaau30BaHHbIM ympasieHueM, 20.11.2019. Pexum nocryna:
https://quochoi.vn/UserControls/Publishing/News/BinhLuan/pFormPrint.aspx?UrlListProcess=/content/
tintuc/Lists/News&ItemID=43005 (nata obpamenus: 13.07.2021).
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KOHKPETH3aIMY MPAaBOBBIX MOJIOKEHUH, KACAIOIIMXCS MOPsIIKAa MPUIaHUs I0pUIye-
CKOM CHJIBI YCIICIIHBIM PE3yJIbTaTaM MeIUaIiy 1 IePEeroBOPOB.

B kauecTBe OCHOBHOTO Marepuaia JAJsl MUCCIEIOBaHMS OBLIM HMCIIOJIB30BAHbBI
NPaBOBBIE JOKYMEHTHI, PEryJIHUPYIOIIAE HOPSIOK OCYIIECTBICHUS MPUMHUPUTEIBHBIX
npoueayp B Coumanmucruyeckoil PecnyOnuke BbeTHam, a Takke B HEOOXOJUMBIX
cilydasx ObUIM W3YYEHbl OTAENbHBIE MOJIOKEHHUS POCCHICKOTO 3aKOHOAATEIbCTBA,
PETYIHUPYIOIIEro NOPSAOK OCYLIECTBICHUS! MPUMUPUTEIBHBIX IPOLIEAYD.

Ji1st 000CHOBaHMS CBOEH MO3UIINH aBTOPBI UCII0JIb30BaJIN PA0OThl BLETHAMCKHX,
poccuiickux u 3apyoexxHbix uccienosareneit (Dang & Nguyen, 2021; Arzumanova,
2017; Shamlikashvili, 2017; Van Epps, 2002; Nylund, 2014; Hopt & Steffek, 2012
u 1ip.) B mpornecce n3ydenuns npoGiieM MeOMaluu U MHBIX PUMUPHTEIBHBIX MPOLe-
Iyp, UCIIOJIb3yEMBIX B IMPAKTUKE BHETHAMCKHX CYJIOB, aBTOPBI ONMUPATIICH HA METOBI
CHUCTEMHOIO aHajh3a, CUHTE3a, CpaBHEHHS, (HOPMATBHO-IOPUIMYECKHHA, CpaBHU-
TEJbHO-TIPABOBOU H JP.

IToaxoabl K onpeeaeHNI0 M THIOJOTH3ANMSI MPUMHPHTEIHHBIX MPOLETYP
BO BreTHame H 3apy0esKHBIX cTpaHaX

CornachHo npunsToro B 2020 r. Bo BeeTHaMme 3akoHa «O Meauanuy u neperoBo-
pax B CyAe» Ul pa3spelleHus IPaBOBBIX CIIOPOB BO3MOXKHO NPHUMEHEHHE IIPUMUPHU-
TEJNBHBIX MPOIEAYp INpPHU TMOMOIIM IOCPEAHHKA, HazHadaemoro cynom. Crares 2
Ha3BAaHHOTO 3aKOHA Pa3IMyaeT J[Ba THIA TAKUX MPUMHUPHUTEIBHBIX MPOIEIyp: Meana-
LU0 U IEPErOBOPBI.

JInst Hauasa HEOOXOAUMO Pa3o0paThCs B TEPMHUHAX «MEAMALMS» U «IIE€Pero-
BOpbI». BbeTHaMCKOE 3aKOHOJATENbCTBO MPOBOAUT MEXKAY HHMH pasjindue. DTH
pasn4us Mbl MOXKEM YBHUJIE€Th, COIIOCTABIISAS OTJE/IbHBIE MOJIOKEHHUS CT. 2 «3aKOHA O
MeIMaly U NeperoBopax B cyae». Tak, COINIacHO yKa3aHHOM HOpME «MeIuallus B
CyJIe» — 3TO MOCPEIHUYECKAs 1eATEIbHOCTh, IPOBOIMMAsi MEAUATOPOM /10 TOTO, KaK
CyJl IPUHUMAET T'PasKIAHCKOE JIeJI0, sl OKa3aHHsl IIOMOIIM CTOPOHAM, Y4aCTBYOLIUM
B criope. «lleperoBopsl B cyne» — 3TO IUANIOT, TPOBOAMMBINA TOCPETHUKOM JI0 TOTO,
KaK CyJ NPUHUMAeT aJMUHUCTPATHBHOE JIENIO, C IEJIBI0 TOMOYb CTOPOHAM IUaora
NPUNATH K COTJIALICHNIO 00 ypeTryITUpOBaHNN aIMUHUCTPATUBHBIX CLIOPOB (00’KanoBa-
HHIi) B COOTBETCTBUH C HACTOAIIUM 3aKOHOM. TakuM 00pa3oM O4EBUAHO, YTO TEPMU-
HOM «MeJuanus» BbeTHAMCKUI 3aKOHOJaTeNb 0003HaYaeT NIPUMUPHUTENBHYIO MPoLie-
IypY, OCYIIECTBIIEMYI0 B OTHOLIEHUHU IPaXXJaHCKO-IPaBOBbIX KOH(IMKTOB, B TO
BpEMs Kak B OTHOLICHHUU aJIMUHUCTPATUBHBIX CIIOPOB IIPUMEHSETCSI TEPMUH «IIEPEro-
BOpBI». B TakoM ke KOHTEKCTE 3TU TEPMUHBI OyIyT ynoTpeOsAThCs Jajnee B mpesJia-
racMoH CTaTbe.

ITocpenHnuecTBO B Cy/ie OTHOCUTCS K QJIbTEPHATUBHOMY CIIOCO0Y 10CyA€0HOTr0
yperyiupoBaHus criopa. Y Hero, 0€3ycioBHO, OTPOMHbIE BOZMOKHOCTH U TIPEUMYIIIe-
CTBa, B CHJIy 4Yero Bce Oosbliee YMciao KOH(IMKTOB BO BCEM MHpE pa3pelaeTcsi BO
BHecyZieOHOM nopsiike. OcoOEeHHO SPKO 3Ta TEHICHLUS MPOCIESKUBACTCA B CTPaHAX
3amana, B ToMm uncie B ctpanax CesepHoit EBpomsl (Ervasti, 2018:1—3).

B a10i01 CBsI3M HEOOXOAUMO MOSICHUTD, YTO B MHUPOBOM MPAKTHKE HA CETrOIHSIII-
HUIl IeHb OTCYTCTBYET YHMBEPCAIbHBIN MOAXOJ, ONPENENIAIOINN CTENeHb WX THUII
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y4acTus cyJia B MeIuaTHBHBIX mpoueaypax (Imperati, Brownmiller & Marshall, 2006:
685—699). [Ipu rccne0BaHUN B3aUMOCBSI3U MEXTY CyI€OHBIM Pa30oMpaTeIbCTBOM H
Meauaneld B 3aKOHOJATENLCTBE M IOPUIAMYECKOW JIMUTEpaType pPa3iIUYHBIX CTpaH
MOKHO OOHApYXHUTh HECKOJIBKO pa3HOBHIHOCTEH Takoro y4yactusi. Hanpumep, B Hop-
Beruu ux HacuuThiBaetTcs Oosee st (Nylund, 2014:97—119; Nylund, 2017).

Hawm npencraBnsieTcsi HHTEpECHBIM PaCCMOTPETh TPU OCHOBHBIX MOJX0/1a K Me-
Iuanuu, chopMyIMpoBaHHbIX mpodeccopom KemOpumkckoro ynusepcutera dennk-
com reddpexom (Hopt & Steffek, 2012).

1) vactnas meauanusa (Private Mediation) moHOCTBIO HE3aBHCHMA OT Cyne0-
HOTO pa30upaTenbCTBa U OOBIYHO MPOUCXOAUT B IIEPUOJ 10 OOpallieHus B ¢y, 0e3 Ka-
KHX-JIN0O0 CyneOHBIX pa30upaTenbCcTB, ¢ MPUBICUCHUEM HEUTPAIBLHON OpraHu3alny,
MPOBOMSIICH MeTualio Ha TpodecCHOHATBHOW OCHOBE WM 0€3 TaKoBOM
(Galanter,1986);

2) meauanus moja pykoBojactBoM cyaa (Court-annexed Mediation, B 10CIIOBHOM
nepeBoie MeIUaIys, IPUCOSINHEHHAS K Cy/Ay) SIBIISIETCSI CAMOCTOSITETIbHBIM BHJIOM
MeIMaIK, THTETPUPOBAHHOM B CyACOHYIO CCTeMy. B paMKkax 3Toro Tuna Meauaum
NPUMUPUTEIEHBIE TPOIIETyPBl OOBIYHO OCYIIECTBISIOTCS HA OCHOBE M B COOTBETCTBUH
C peKOMEHJAIMell WM MOCTAHOBJICHUEM CyJa MOCJE MPUHATUS K PAaCCMOTPEHHIO
COOTBETCTBYIOIIIETO JIeNIa, @ TAK)KE B KaYEeCTBE 0053aTEIBLHOTO J10CY1e0HOT0 TOpsIKa
yperynupoBaHusi cropa B cuiny npeamnucanuii 3akona (Nylund, Ervasti & Adrian,
2018);

3) cynebnas meauanus (Judicial Mediation) — 3To ocymiecTBIieHUE MEAHAIAN
camuM cyznom. Tak, Harpumep, B OUHISHINM 1T0]] CyA€OHON Mearanueil MoHuMaeTcst
npoIeaypa, OCyIIECTBIIsIeMast Cyibeil 1 JOOPOBOJIbHAS /IJIsl CTOPOH, HAIIPaBICHHAs Ha
CHUTYaIIMIO, KOTJIa CTOPOHBI CAMU HAaXOMASAT YAOBJIETBOPUTEIHHOE Pa3peIIeHUe CBOETO
koH(aukTa (Ervasti, 2007:194—195). Takas popma mMenuanuu CylECTBYET B pse
JIpyrux ckanaumHaBckux crpad (Ervasti, 2014:121—136). CuuTaercs, 4To oHa TpedyeT
OIPEIETICHHOTO YPOBHS 3PEJIOCTH O0IIECTBA U JOBEPHS K CYAbSM U CyIeOHOM cucreme
B 1iesioM (Marcum, Stoner & Perry, 2012). B kauecTBe nmpumepa Takoi CTpaHbl MOXKHO
npuBectr Hopseruto. MHdopMaIuo 0 BO3MOKHOCTH MPUMEHEHHS TAKUX TPUMHPH-
TENBHBIX MPOLELYP Cy/Ibl TAM Pa3MENIAoT MPAMO Ha cBoux caiitax’. Kak ysxke ynomu-
HAJIOCh, JIUIIb HEMHOTHE CTPaHbI JOMYCKalOT BO3MOKHOCTh COBMEIICHUS JICHCTBYIO-
UM CYJbeH oM CyIbH U Menuatopa. B OONbIIMHCTBE IOPUCIUKIHMIA CYIbsi HMEET
paBo, a B HEKOTOPBIX — 00s3aH CO/IEHCTBOBATh MPUMHUPEHHUIO CTOPOH, KOTOPOE MO-
XKeT ObITh 0OPMIICHO B BHJIe MUpOBOro cormnantenus (Shamlikashvili, 2017:22—24).

XoTenock Obl TAK)KE 3aMETUTh, UYTO B MPAKTHUKE Psijia 3apyOEIKHBIX CTPaH MOsB-
nsieTcst OONBIIOE KOJMYECTBO HOBBIX (DOpM paspelieHHsi MPaBOBBIX KOH(MIMKTOB.
Hanpumep, [xon Yuncneina u /xepanbsn MoHK —I10CiIe10BaTeNU KOHUEILMYA Hap-
PaTUBHOM MCUXOJIOTUH — MPEUIOKIIIH UACI0 Pa3pelIeHus JTI00BIX, B TOM YHCIIE TIpa-
BOBBIX, KOH()JIMKTOB HAa OCHOBE METOJIOB HAPPATUBHOM ncuxotepanuu’. CyTh TaKoro

¢ TlogpoOHyr0 nHpOpManuio 06 yka3aHHOH (Gopme Menmanmu B HopBermn MOXHO HAaiTH Ha calTe Cyna.
Pesxxum noctymna: https://www.domstol.no/en/Civil-case/types-of-cases/Judicial-mediation/ (gara oGparueHus:
12.10.2021).

7 Tlo MHEHHIO CIEUMATUCTOB B 00JIACTH MICUXOTEPAIUHU, «B CAMOM IIMPOKOM CMBICIIC HAPPATUBHAS TEPAIIHS
ABJIsieTCA Oecelon, B IIpoLecce KOTOPO JIF0I I1ePepacCKa3bIBatoT, TO €CTh PACCKA3bIBAIOT II0-HHOMY HCTOPHU
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MHHOBAIIMOHHOTO TOAXO0Ja 3aKJII0YacTcs B clexyromeM. BmecTo TpaguroHHOTO
OTCTaMBaHUs CTOPOHAMH COOCTBEHHBIX MHTEPECOB KAKIOH M3 HHUX MPEIOCTABIISACTCS
BO3MOXXHOCTh JIOHECTH /IO ONIIOHEHTOB CBOK WHAMBHIYAIBHYIO «HUCTOPHUIO»
KoH(uuKTa. TakuM 00pa3oM KaxIblii U3 Y4aCTHHKOB CIIOPa, a TAKXKE METUATOP UMEIOT
BO3MOXXHOCTh IMOCMOTPETh Ha KOH(MIMKT IJIa3aMu JAPYrOd CTOPOHBI M MOIBITATHCS
JOCTUTHYTh COTJIACHS TOCPEIICTBOM ITyOOKOTO MOHUMAaHHSI KOHTEKCTA OTACTbHBIX HC-
TOpUL. ABTOPBI HJIeH Pa3paboTaal TEOPETHUECKUE OCHOBBI ATOrO HOBOTO MOJIX0/a K
pa3pernieHuIo KOH(IUKTOB U IPOAEMOHCTPHUPOBAJIN B CBOMX paboTaX, KaK Ha MPAKTHKE
MOYKHO ITPUMEHSTh KOHKPETHBIC MOJICIIA HAPPATUBHOTO MIOCPETHUYECTBA B CAMBIX pa3-
HBIX KOHQIMKTHBIX cuTyanusax (Winslade, J., & Monk, G. D., 2000).

Ecnn mpoBecty mapaiienu ¢ Ha3BaHHBIMHU BBIIIE THUIIAMU MEAMAIUH, TO HaM
NpeCTaBIsIeTCs, YTO UCIOIb3yeMas BO BreTHame Mozens Oiinke BCEro KO BTOPOMY
TUILY, IMEHYEMOMY ‘“Meuanus Mo PyKOBOACTBOM Cya”. YperyIupoBaHue Criopa BO
BbeTHame ocymiecTBIsieTCs MOl PyKOBOACTBOM CYy/1a, IIPH 3TOM MEAHATUBHAS MPOLIe-
Jypa OCYILECTBISIETCS JJO HEOCPEACTBEHHOTO Cy1I€0HOTO PaCCMOTPEHHUsA. DTOT MeXa-
HU3M (pakThyecku oTpaxkeH B cT. 20 3akoHa «O0 aJMUHUCTPATUBHBIX MPOLEAYpax»
Ne 93/2015/QH13 ot 25 nosi6ps 2015 r.%: «Cyo necem omeemcmeennocms 3a sedenue
nepecosopos u cozoanue O1a2oNPUSMHBIX YCI08ULL 0TI 8e0eHUSL OUAN02A MeNCOY 3AUH-
MepecosanHbIMU CIOPOHAMU NO YPe2YIUPOSanUIo 0ela 6 COOmMEemcmeuu ¢ Hacmosi-
wum 3axonomy. CormacHo cr. 10 I'paxagaHckoro mpoleccyalbHOTO KOJEeKca
Ne 92/2015/QH13 ot 25 nos6ps 2015 r.%: «Cyo necem omeemcmsennocms 3a npose-
OeHue NpuMupeHus u co3oanue OIAZONPUSIMHBIX YCA0BULL OISl OOCIMUNCEHUS CIMOPO-
HaMU MUPOBO2O CONAWEHUSL 8 COOMBEMCMEUU C NOJIONCEHUAMU HACMOAUE20
Kooexca». To ectb B 3TOM ciy4ae (haKTHUECKHU MTOCPEIHUKOM BBICTYTIAET CaM CY/I.

BwMmecTe ¢ TeM BbeTHAMCKOE 3aKOHOIaTENILCTBO MPEyCMaTPUBACT CO3/IaHUE CIIe-
IUATFHOTO MHCTUTYTA MOCPEAHUKOB-MeIraTopoB. Tak B ctarbe 10 3akoHa «O menu-
alluM U TIeperoBopax B cye» '’ oropapuparorcs ocobble TpeGOBAHNUS, IIPEAbABIIEMbIE
K KaHIUJaTaM Ha JIOJDKHOCTh TIOCPEIHUKA (MeMaTopa):

— OIBIT paboTHI CyAbeH, Cy1eOHBIM MIPUCTABOM, CEKPETApEM CyJa, IPOKYpO-
pOM, HMHCIIEKTOPOM MPOKYpaTypbl, CyAE€OHBIM HCIIOJHHUTEIEM, CIIEJOBaTeNeM;
IOPHCTBI, SKCIIEPTHI U APYTHE CHEIUAINCTHI CO CTakeM paboTsl He MeHee 10 mer;

— 3HaHWE 00BIYaeB U TPATUIMNA, 00J1alaHue JOCTATOYHBIM aBTOPUTETOM;

— CBHJETEIBCTBO O MPO(ecCHOHATEHOM 00y4YeHUH B 00JaCTH MPUMUPEHUS U
Jajora, BeIJaHHOE Y9eOHBIM 3aBeZieHneM BepxoBHOT0 HapogHOTO cyaa.

CBO¥ KM3HU. 711 HAPPATUBHBIX TEPANEBTOB «HCTOPH» — 3TO HEKUE COOBITHS, YBA3aHHBIC B ONIPEAEICHHBIC
MIOCJICIOBATEFHOCTH Ha HEKOTOPOM BPEMEHHOM IIPOMEXYTKE U IPUBEICHHBIC TAKUM 00pPa3oM B COCTOSTHHE
Haoenenno2o cmuiciom croxkera». Ilogpobrnee cm. Xopusk E. C. Happarusnas mncuxorepanus. Pexum
nocrymna: https://psyjournal.ru/articles/narrativnaya-psihoterapiya (mnata oopamenus: 12.10.2021).

8 Crarps 20 3akona «O6 aIMHHMCTPAaTHBHBIX mpouemypax» Ne 93/2015/QH13 or 25.11.2015 r. Pexum
nocryma:  https:/thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Luat-to-tung-hanh-chinh-2015-298372.aspx
(mata obpamenus: 12.10.2021).

® Cratbs 10 I'pasknanckoro mpoueccyanbHoro kogekca Ne 92/2015/QH13 or 25.11.2015 r. Pesxum pocTyna:
https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Bo-luat-to-tung-dan-su-2015-296861.aspx (mata
obpamenus: 12.10.2021).

19 Crares 10 3akona «O meauauu u neperopopax B cyae» Ne 58/2020/QH14 ot 16.6.2020 r. Pesxxum nocryna:
https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Luat-Hoa-giai-doi-thoai-tai-Toa-an-s0-58-2020-QH 14-
395767.aspx (nara odpamienus: 12.10.2021).
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CraTps COIEepKUT Takxke U orpaHndeHus. He Moryt ObITh Ha3Ha4YeHBI OCPE-
HUKaMH JIMIA, KOTOPbIE HE COOTBETCTBYIOT BBIIIEYKAa3aHHBIM YCJIOBUSM WJIM B HACTO-
S11Eee BpeMS SIBISIFOTCS TOCYIapCTBEHHBIMH CITYKaIlMMU WU COTPYIHUKAMU rocyap-
CTBEHHBIX OpPT'aHOB, a TaK)Ke BOCHHOCIYXalue-opuueps! u yuTep-odpunepst Hapon-
HOU apmuu; oduuepsl, yHTep-opuiepsl HapoaHoil oOmecTBeHHONW 0€30MacHOCTH |
pabOTHUKHU OOIIECTBEHHOM 0€30MacHOCTH.

Hanuuue Takoro nogpoOHOro nepevHst KpUTepueB JUIsi 0TOOpa MOTEHIHATIBHBIX
[OCPETHUKOB (MEAUATOPOB) Mbl CYUMTAEM OJTHUM U3 O€3yCIIOBHBIX IPEUMYILIECTB 3aKO-
HOJIaTEJILHOTO PETYJIUPOBAaHUS IPUMUPHUTEIBHBIX Tpolienyp Bo BeetHame. B Poccun,
KaK MbI 3HaeM, TaKXKe €CTh ONpeiesieHHbIe TPEOOBAHMS U OTPAaHUYEHUS JJIs JIHII, OCY-
LIECTBIAIOIIUX AESITEIbHOCTD B KauecTBe Meauaropa. Ilpu stom B Pocenn pasnnyaror
JIBa TUIIA MEMATOPOB B 3aBUCUMOCTH OT TOTO Ha NMPOo(eCCHOHATBLHOM Ui Henpodec-
CHOHAIILHOIN OCHOBE OCYILIECTBIISAETCS MOCPEIHUYECKas AesTeIbHOCTD. ! B oTimuue ot
Brernama u Poccuu, Hanpumep, BEACKOE 3aKOHOJATEIbCTBO HE COACPIKUT (hopMalib-
HBIX TpeOOBaHWH K TOCPEIHUKY, 4YTO, MO0 MHEHHIO SkoOcconma M., Bamuna JI.
u ®pomxosblia D. IPEACTABIAETCS ONpPeAEICHHBIM IPOOEIOM B IPAaBOBOM PETYJINPO-
BaHMM MeauaTuBHBIX mpouenyp B Ileeruu (Jacobsson, Wahlin & Fromholz,
2018:67—79).

Iopsinok ocymecTB/IeHNS NPUMHPHUTEIbHBIX POLEAYP
N0/l PYKOBOACTBOM cyJ1a BO BbeTHame

ITpuHATHIA «3aKOH O MeAMALUM U NEPEroBOpax B CyAe» COCTOMT U3 4 riaB u
42 crarei, rae B rnase I1I onuceiBaeTcst NOPSIOK U NPOLEAYPHl MEIUALIMU U IIEPETO-
BOPOB, a TAK)KE 3aTParuBacT BOIPOCH! IPU3HAHUSA PE3YJIbTATOB MEANUALMM U IIEPEro-
BOpoB B cyae. [lomMMMoO yka3aHHOro 3aKOHa OTHENbHBIM HHTEPEC IMPEICTABIISIOT
CIELUAJIbHBIE JETAIU3UPYIOLIUE TOKYMEHTbI, KOTOpble ObLIM MPUHATH BepXoBHBIM
HaponueiMm Cynom BbrerHama 16 HOs0ps 2020 r. u moapoOHO KOMMEHTHUPYIOT,
U JIOTIOJIHAIOT HOPMBI «3aKOHa O MeIuallMd M IeperoBopax B cyae». Llupkyisip
Ne 02/2020/TT-TANDTC omnpenensier oda3anHoct HapoaHoro cyna no mexuanuu u
neperoBopam B cyze; Llupkyssap Ne 03/2020/TT-TANDTC, B KOTOpOM U3TI0KEH TTOPSI-
JIOK TIprema u 00paboTku xonaraiicts B cyae; Lupkymsap Ne 04/2020/TT-TANDTC,
B KOTOPOM HOAPOOHO ONKUCAH MPOLECC HA3HAYCHUS, OTCTPAaHEHUs IIOCPETHUKA (M-
aTopa), IPU3HAHUS U YCTPaHEHUs HApYIICHUH, BbIIAYH U OT3bIBA JTULIEH3UU.

IIponiecc mpUMUpPEHUs CHOPSIIUX CTOPOH BO BLETHAMCKUX CyJaX COCTOUT M3
HECKOJIbKUX 3TanoB. PaccMOTpUM MOCII€10BATENBHO KAXKAbIM U3 HUX.

IlepBblif 3Tan — MNOATOTOBUTENbHBINM, HAYMHAETCS C MOMEHTA, KOIJa HCTel]
nojJaeT UCKoBoe 3asBiieHue B HapoaHsblil cya, U 3akaHUMBAETCsl, KOTJa IPUHUMAETCS
pemieHue o Ha3HaueHuH cyabeid [locpennuka (MenuaTopa), KOTOpOMY MEpeaaHo JIesI0
JUIS paCCMOTPEHHUSI U KOTOPOTr0 Ha3HAYMWJIM OTBETCTBEHHBIM 3a npumupenue (Dang &
Nguyen, 2021).

I Crarest 15,16 ®epepanbroro 3akona ot 27.07.2010 Ne 193-D3 (pea. or 26.07.2019) «O6 anbrepHaTHBHOI
IpoLenype yperyJIupoBaHus CIIOPOB C y4acTHEM IOCpeIHHKa (Ipoleaype Mexuanuu)». Pexum nocryma:
http://www.pravo.gov.ru (1ara oopamienus: 12.10.2021).
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DTOT 3Tam mpomnucad B cTaThsix 16—19 «3akoHa 0 Meauauu u neperoBopax
B cyne», a Ttakwke B Lupkymsipe Ne 03/2020/TT-TANDTC u B Iupkymsape
Ne 02/2020/TT-TANDTC.

Wrak, B TeueHHe IBYyX THEH MOCIe MOMYyYeHUsI HCKOBOTO 3asiBICHHS TpeIceaa-
TEJbCTBYIOIIUIA CYAbs IOJKCH YBEIOMHTD 3asiBUTEINS (MCTIA) O TpaBe BHIOPATH MPH-
MUPHUTEIBHYIO MpoUeaypy (MEAHaluio U TEePeroBOpbl — B 3aBUCHMOCTH OT BHJIA
criopa). B cBOl0 ouepenp 3asBUTENH B TEUSHHE TPEX JHEH JJOKEH OTBETUTbD, COTJIACeH
JIM OH Ha TaKoi croco0 yperyJIupoBaHUs CBOETO CIIopa.

B ciyuae, koraa vcrel] 0TKa3bIBaeTCs OT MPUMEHEHUSI IPUMHUPHUTEIBHOM Tpo1ie-
IypHl, TPEICeIaTeNbCTBYIONIMNA CYIbsl TIOPYYaeT CyIbe PACCMOTPETh M Pa3peIIUTh
Zeno B cyieOHOM mopsake. Ecim ke 3asBUTENb cOTamaercs Ha MPUMHPHTEIBHYIO
IpoIeaypY, IPeACceaaTeIbCTBYIOINI Cy/Ibs IEpeIaeT CIOp CyAbe, HA3HAUEHHOMY JUIS
OCYILECTBIICHHUS] TPUMHUPEHUS] CTOPOH, a TOT B CBOIO OYepeab AODKEH HA3HAYUThH 110
BBIOOpY 3asBUTENs, OO MO CBOEMY YCMOTPEHHIO TIOCPEAHHMKA (Meauaropa)
(Le, 2019).

B 3akoHe Tarxke mpeayCcMOTPEHO, YTO 110 HCTEUCHUH 3 JHEH, eClU 3asBUTEIb HE
COOOIIMI O CBOEM BBIOOPE, TO CyJl YBEIOMIISICT 3asIBUTENSI BO BTOPOid pa3, 4TOOBI IM0-
CJICJIHUH CMOT BOCIIOJIB30BaThCsI IPABOM BBIOOPA MPUMHUPEHUS U MOCpeAHUKa. Takum
00pa3oMm, y 3asiBUTEIIS MOSIBISIFOTCS TIONOJTHUTENbHBIC 3 JHS A1 oTBeTa. Eciu 3asBu-
TEJb HE COOOIAET O CBOEM BBIOOPE B JOMIOJHHUTENbHBIE TPU AHA, TO CyJ] aBTOMAaTH4e-
CKH HA3HAYaeT CYbI0, KOTOPBIA OyJIET OTBEYATh 33 MPUMHUPCHUE U MEPETOBOPHI, a
TaKXe B MOCJICAYIOUIME 3 JIHS CY/Ibs TO/DKEH HA3HAUUTHh MEIUATOpa IS TPOBEACHUS
NPUMUPUTENBEHON poueaypbl. OUueBUIHO, YTO OTCYTCTBHE OTBETA CO CTOPOHBI 3as1BU-
TeJ PACHEHHUBACTCS CYJOM KaK COrjlacHe Ha OCYIIECTBICHHE MPOLEAYPbI IPUMHUpE-
Hust. [Tocne storo Cy1 MICEMEHHO YBEIOMIISIET O PACCMOTPEHHH JiefIa C YYaCTHEM I10-
cpeaHuKa (MeauaTopa), BBIHOCUT MIOCTAHOBIICHHE O HA3HAUYECHUH NOCPEIHHIKA (MeIua-
TOpa) U HAMPABIISIET €r0 ’TOMY HA3HAYEHHOMY JIMILY, a TAKXKE CTOPOHAM CIIOpa, 3aMH-
TEPECOBAHHBIM TPETHUM JIMIIAM, CYyy JAPYTOro pailoHa, €CiIH MOCPESIHUK OTHOCUTCS K
Haponsomy cyay Apyroro paiiona'?.

Heo6x01mmMo 0TMETUTB, YTO CTOPOHBI HIMEIOT BO3MOKHOCTh OTKJIOHUTH IPEJIO-
KEHHYIO CyJIbeil KaHIUIaTypy Ha poib ocpeaHuKa. Eciu e mocpenHuk (MeanaTop)
HE BBI3BIBAET BO3PAKEHUH CTOPOH, OH MPUCTYIAET K MPOILEeype MPUMUPEHUSL.

[TpunsTHEM perieHus 0 Ha3HAUYEHUH IOCPEAHNKA (MEANaTopa) HAYMHACTCS BTO-
pOH dTanm Meauanuu, KOTOPbIA JTOJKEH 3aKOHYUTHCS MTPOBEACHUEM YCIICIITHOTO 3ace-
JAHUS C 3aKpETUICHHEM pe3yJIbTaTOB MPUMUPEHUs B cyae. [1opsnok ocyriecTBieHus
3TOrO 3Tamna npeaycMoTpel crarbsimu 20—31 «3akoHa 0 Meaualuy U eperoBopax B
cyae». OnpeneneHa ero NpoIoHKUTENbHOCT — 20 JHEH, B TeY€HHE KOTOPBIX TIOCPE/-
HUK JIOJDKCH IIPOBECTH BCE HEOOXOIUMBIE MEPOTIPUSTHSL.

ITocne ocymiecTBieHUs MOATOTOBUTENBHOM PabOThI, HEOOXOAUMON JUIsl O3HA-
KOMJICHHS C OCOOCHHOCTSIMH CIIOpa U TIO3HUIIHEH CTOPOH, TIOCPEIHUK (MEIUaTop) MpH-
CTYHaeT K Ipoleype NpUMHUPeHus. FITorom 3Toro srana siBiIsieTcs JOCTIKEHHE KOM-
IPOMHCCA 110 BCEM WJIN OTAEIBHBIM CIOPHBIM BOINPOCAM M (PUKcaIUs MOCPETHUKOM

12 Nguyén Pirc Thinh. Quy trinh hoa giai, déi thoai tai Toa an. [lepeBox aBTopos Ha pycckuii s3sik. Hryen J1.T.
[pornecc mpuUMUPEHUsT U MEPErOBOPOB B cyie. Pexxum mocrtyma: https://amilawfirm.com/quy-trinh-hoa-giai-
doi-thoai-tai-toa-an/ (nata oopamienus: 13.07.2021).
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JOCTUTHYTBHIX CTOPOHAMH COTJIAIIeHUH B IpoToKkosie. Ha 3ToM nmpumupenue u nepero-
BOPBI CTOPOH 3akaHuuBaeTcs (MyHKT 1 cratbu 40 u myHKT 4 ctathu 2 «3aKoHA O MEIU-
allly ¥ TIEPEroBOpax B CYAE»).

Tpetnii 3Tan — 3TO Tak Ha3bIBaeMasi MOCT-MEIHALIUS — TO3BOJIIET CTOPOHAM
MOCJIe MPOBEICHUS BCTPEUH C MTOCPEITHUKOM (MEIUATOPOM), IIPOBECTH MPOLETyPHI MO
(uKcauuu pe3ysbTaTOB COTJAIICHUS U BBIMOJIHEHUS ITYHKTOB COTJIAIICHHUS, KOTOpPbIE
SBIIIOTCS KOHEUHBIM PE3yJbTaTOM MPUMHUPEHHUS. B COOTBETCTBUU C MOJOKEHUSMU
cT. 32—35 «3akoHa 0 MeMaluyu U NEPEroBopax B CyAe» CTOPOHBI MOT'YT IOIPOCUTH
Cyl BBIHECTH peIleHHEe O MPU3HAHUM pE3yIbTaTOB Meaualuu (IeperoBopoB)
YCHEIIHBIMH.

3aKOHOM IIPEyCMOTpPEHA BO3MOKHOCTh CTOPOHAM (OTHOM U3 CTOPOH) TaKKe 00-
paTuUThCs B MPOKYPATypy C XOAATAHCTBOM O MEPECMOTPE PELICHUS O NPHU3HAHUU
YCIEUIHBIX PE3yJbTATOB NPUMHUPEHHS B Cylne (B COOTBETCTBUH C MOJOXKCHUSIMHU
cT. 36—39 «3akoHa 0 MeUAIUHU U TIEPETOBOPAX B CYJIE»).

JletanbHOE N3yUeHHE MOJOKEHUH «3aKOHa 0 MEIMAINH U TIEPETOBOPAX B CYIE»
B ux B3aumocBs3u ¢ Lupkymspom Ne 03/2020/TT-TANDTC, perynupyromum nopsi-
JIOK OCYIIECTBJICHUS OCPETHUUECKON IEATEIbHOCTH P MIPOBEACHUH TPUMUPHUTEIb-
HBIX MPOLEAYP B CyZE, MO3BOJSET BHISIBUTH HEKOTOPHIE MMPOTUBOPEUHS C UHBIM 3aKO-
HOJATEIbCTBOM, PETYIUPYIOLIUM HCCIIelyeMble OTHOLIEHU. B yacTHOCTH, 1IpH como-
CTaBJICHUHM TOJIOKEHUH «3aKOHA O MEUALUU U TIEPETOBOPAX B CYJIE» C MOI0XKEHUSIMU
I'pasxmaHCcKOTO MpoIecCyanbHOro Kojekca BreTHama MOKHO OOHAPYKHUTH PACcX0xKIe-
HUE B OIpPENCICHUH IOPUCAMKIIMA Cyna Ui TPOBEIACHHS TMPUMHUPUTEITHHON
nporenypsl. HekoTopbie Bo3pakeHUs! BBI3BIBACT TAKXKE OTPAHUUMUTENBHBINA TOAXO],
NPUMEHSIEMBIH TP ONPEEeNICHHH KPyTa JIHII, KOTOPbIE MOTYT y4acTBOBAaTh B MPUMHU-
puTenIbHOM Mporecce. Hampumep, cornacHo «3akoHy O MEAMALUN U MEPEroBopax B
Cyzie» MeAMaLUs MOXKET OCYIIECTBIATHCS TOJIBKO MEXK/1Y UCTLHOM M OTBETYMKOM OCTIE
MpeIbsABICHUS CKa, KOTJa Cy/Jl €lle HEe MPUHSII IeJI0 K PACCMOTPEHUIO, HO CIIOpP YXKe
HAXOAUTCA B IOPUCIAUKIMU CyJa B COOTBETCTBUHU C MOJOXKEHHSAMH [ paxkIaHCKOTO
mpoleccyagbHOro Kojaekca BrerHama. VMcexons 3 31oro cyOBEKThI, KOTOpbIE HaXo-
JISITCSL B COCTOSIHUY CIIOpa, HO HE TIOJAIOT UCK B CY/, HE MOTYT ObITh CTOPOHAMH TPHU-
MHUPUTEIBHBIX OTHOIIECHUH B PaMKax «3aKoHa O MEJHALMU M MEPEroBopax B Cye».
Hawm nipencrasmnsiercs, 4To CTOMIO ObI IPEAOCTABUTH BO3MOXKHOCTh CIIOPSAIINM CTOPO-
HaM 00pamIaTeCs B Cy/1 ¥ MPUOEraTh K IPUMHUPUTEIBHBIM MPOIEypaM, MUHYS CTaIHIO
MOJJa4M MCKOBOTO 3asBIICHHSA, Cpa3y (HopMyIupysi CBO€ HaMepeHHE Ha JTOCTH)KEHHE
B3aMMHOTO COTJIaCUsl TMPH TIOMOLIM MeIuaTropa. IJTO CO3JacT JOMOJIHUTEIbHbIE
BO3MOXKHOCTH JJI1 3KOHOMHH BPEMEHH J1JIsl BCEX YYaCTHUKOB, B TOM UHCJIE U JUIS Cy/a.

IIpo0JieMbl, BO3HHKaIOLIME B IpoLecce NPU3HAHUSA BbeTHAMCKHMHM CyAaMH
pe3yJIbTaTOB NPUMHPHUTEIbHBIX MPOLEAYP

Kak y»xe oTMedanoch paHee, IPUHATHE U BCTYIUICHUE B CUITY «3aKOHA O Meua-
IIUH U IEPEroBopax B CyJe» CTal0 Ype3BbIYaHO Ba’KHBIM HOBOBBEJIEHHEM B 00JIACTH
YpEryIUpOBaHUs TPAXKAAHCKUX M aJIMHHUCTPATUBHBIX CIIOPOB, 00ECHEUMBAIOIINM
KOHCTUTYLMOHHOCTb M 3aKOHHOCTb IPaBONPHMEHUTEIBHON IpPAKTHKH BbeTHama.
OnHako NpPaKkTUYECKOE NPUMEHEHHUE «3aKOHAa O MEAWAlUH U MEPEeroBopax B CyIe»
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00HAPYKHIIIO HEKOTOPBIE MMPOOEITBI B PETyJIUPOBAHUH OTIEIBHBIX BOPOCcOB. Hanbomb-
[IM€ BO3PA)KEHUS BBI3BIBAIOT IOJIOXKEHUS, KOTOPbIE MPOMHCHIBAIOT TPETHH 3Talm —
MOCTMEIMAIMI0 U BECbMa MPOTHBOPEYHBO PETYIHPYIOT MOPSAIOK MPU3HAHUS CYIOM
pe3yIbTaTOB MeIuanuu (IeperoBopoB). B 3Toit yacTu 0TCYTCTBYET €AMHCTBO MPaBO-
NPUMEHHUTEIBHOM MPAKTHKH KaK Ha O0IIEr0CyTapCTBEHHOM YPOBHE, TaK U Ha YPOBHE
OTJENBbHBIX CYOB, YTO IPUBOAUT K HETIOCIIEA0BATEIBHOCTH U HEI(P(HEKTUBHOMY pery-
JUPOBaHUIO. B 3TOH CBsI3M XOTENOCh OBl OCTAHOBHUTHCS Ha 0003HAYEHHOU MpodieMe
HECKOJIbKO TIOJIpoOHEe.

Jliia Havyanma HEOOXOAMMO MOSICHUTB, YTO HE KaKJas MEAMATHBHAS MpoLEdypa
MOJKET 3aKOHYUTHCS IPUMUPEHNEM cTOpoH. [Ipumupenne — 3to npaBo, a He 00s13aH-
HOCTBH cTOpOH. Eciim KOMITpoMuCC Bce-Taku OBbIT HAMIEH, TO TAKOW pe3yJIbTaT MPUMH-
PUTEILHOU MpoIIeTyphl 0003HAYAETCSI BO BRETHAMCKOM 3aKOHE KaK yCTenTHbIid. B Ta-
KOM CJIy4aeT BCTAaeT HEOOXOIUMOCTh JOKYMEHTAILHOTO O(UIINATIBHOTO 3aKPEIUICHUS,
JOCTUTHYTOTO CTOPOHAMHM HPHU MOMOIIM MPUMHUPUTEIHFHON MPOLEAYPhl COTJIAIICHUS.
B cratbe 32 «3akoHa o meamauumum M meperoBopax B cyae» Ne 58/2020/QH14
ot 16 utons 2020 r. roBopuTtcs cuenyroiee: «Ilocne 3anucu pe3ynbTaToB MEIHATUB-
HOU TpOLIEAYPHI (3aITUCH PE3yJIbTATOB IIEPETOBOPOB), MEIUATOP MIEPEAACT MPOTOKOJIBI
1 MPUIOKCHHBIC K HUM JOKYMCHTHI B CYy[, yHOHHOMO‘IeHHBIﬁ paccMaTpuBaTh Irpax-
JAHCKO€ I€JI0 UJIN aI[MI/IHHCTpaTPIBHLIfI CIIOpP, AJIs1 BBIHECCHUS PCHICHUS O ITPU3HAHUUA
YCIEUIHBIX Pe3yJIbTATOB MEIUAIIMU WM TIEPETOBOPOB B ClIyyae 3aMHTEPECOBAHHOCTH
cropon». TakuMm 00pa3oM MOCHE YCIHEIIHbIX MEPEroBOPOB M MPUMHUPEHHS CTOPOH
MEIHUATOP MPHUCTYMaeT K (PUKCAIlMK pe3yJbTaToB B mpoTokoie. [1o 3anmpocy cTopoH
MOCPETHHK IIepeIaeT BCE TOKYMEHTHI M POTOKOJIBI IPUMHUPEHHS B KOMIIETEHTHBIH Cy1
JUTS BBIHECEHUS PEILICHHs O IPU3HAHUU PE3yIbTaToOB puMupenus. Ilocie BHUMaTENB-
HOro aHanu3a 3akoHa «O MeIualuy U EPEeroBopax B Cye» Mbl HE OOHAPY KU B HEM
3aKpeTICHHs POy Dbl IPUHATHUS PEIICHHS O MPU3HAHUH YCIIEIIHBIX PE3YJIbTaTOB
npuMupeHus. B yacTHocTH, 3aKOHOM HE YCTaHOBIIEHBI CPOKHM BBIHECEHHUSI TaKOTO
peLICHHUsI, HE OTPEICIICH MOPSIOK: CIIEAYET JIU Cyy Cpa3y ke BbiHecTH «Perienue o
MPU3HAHUH YCIEIIHOTO pe3yiIbTaTa Meaualu (IeperoBOPOB)» HITH Ke J1e710 He00XO0-
MO paccMaTpUBaTh B TeueHHE 15 1HEH 1 y’Ke HOTOM BBIHOCHUTH perienue. [Ipobiema
OCJIOXKHSIETCSl TAK)KE€ TE€M, YTO Ha JaHHBIM MOMEHT OTCYTCTBYET (hopMa JOKyMEHTa,
KOTOPBIM OBl 3aKpeIUIsUIOCh caMo «PellleHre 0 MpU3HAHUK YCIEIIHOTO Pe3ysibTaTa
Meauanu (meperoBopoB) B cyne». Her Takke 0JHO3HaYHOTO MOHMMAHHS OTHOCH-
TEJIBHO COJIEPKAHUS TAKOTO IOKYMEHTA.

[ToMrMO TepeUUCIIEHHBIX HEIOCTATKOB OCTAC€TCS OTKPBITHIM BOIMPOC, YTO
JIeNaTh C JENIOM TIOCNIe TOTO, KaK MPUHUMAETCS PEHICHHUE O MPU3HAHUH YCIHEIIHBIX
pe3yabTaTOB MPUMUPUTENLHOU poLieAypbl. Hanpumep, kak XpaHHUTh €110, HYXKHO JTX
OIJIaYMBATh TOCMONUIMHY. Bce 3TH BOMPOCH! 0ueHb BakHBI IS () (HEKTUBHOTO TpHU-
MEHEHHUsI MPUMUPHUTEINBHON MPOLIEAYPHIL.

MosxHO BBIJCTIUTb HCCKOJIBKO IMMOAXO0A0B K PA3pCHICHUIO YKa3aHHBIX BBILIC ITPO-
onem.

B mnepBom ciydae neno JOJDKHO OBITH TPUHATO CYJIOM K PacCMOTPEHHUIO
C MOMEHTA TOJIy4eHHS TPOTOKOJIA YCTICITHOTO TPUMHUPEHHSI ¥ COTTPOBOIUTEIBHBIX J10-
KyMEHTOB, OTIIPABIICHHBIX MEIMATOPOM, M 3aKAaHUYMBACTCS MOMEHTOM BBIHECEHHS
OKOHYATEJNBHOTO PEHICHUS O MPHU3HAHUM YCIEIIHOTO TPUMHUPEHHS CYIOM.
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CTOpPOHHHMKH TAaKOTO MOJAXOAA CUMTAIOT, YTO €CIU CYAOM JIeJ0 He OyJeT MPUHATO K
MPOM3BO/JICTBY, TO IO CYTH UCKOBOE 3asBJIICHUE UCTIIA HE OBLIO M3YYEHO CYIbEH, U KaKk
ObI ocTaBieHO Oe3 BHUMaHuA. Kpome Toro, BEIHECEHHBIE pelieHus 0e3 IpUHATHS J1ea
K IIPOU3BOJICTBY HE 3aCUMTHIBAIOTCS B HATPY3KY JJIS CYJbH, YTO HANPSIMYIO OyJeT mo-
Ka3bIBaTh HU3KYIO IIPOU3BOJUTEIBLHOCTD €r0 TPY/Ia.

CornacHo BTOPOro MOJAX0Ja, CyI JOJOKEH MPHUHSATH €0 B MPOM3BOJACTBO B
0OBIYHOM MOPSAKE, C MOMEHTA MOCTYIIJICHHSI ICKOBOTO 3as1BJICHUS B CY U IO MOMEHTA
BBIHECEHHUS CYZIOM PEIICHHUS O MPU3HAHUH YCIICUTHBIX PE3YIbTaTOB IPUMHUPEHUS. DTOT
BapHAaHT COTJIACYETCs C CYIIECTBYIOIIMM MOPSAIKOM, YCTAHOBICHHBIM TPAKTAHCKUM U
a/IMMHUCTPATUBHBIM MPOIIECCYAIbHBIM 3aKOHOIATEIbCTBOM, M 00ECTIEUnBaET COOIIO-
JIEHHE BCEeX CTaui TPaKJAHCKOTO JHOO aIMHHUCTPATHBHOTO IPOIECCYaTbHOTO
CyZIOIPOM3BO/ICTBA U PABUIIBHOE U CBOEBPEMEHHOE PACCMOTPEHUE U Pa3pelIeHUE eI
B LEISAX 3allUThl HApYLICHHBIX MM OCIAPUBAEMBIX IIPaB, IOCIEIOBATEIbHOCTh
BBITOJIHEHHS TPOLIECCYANBHBIX JICHCTBUH, YUET eI U COOMIOACHUE CPOKOB PACCMOT-
peHus zena.

CX0JCTBO MEPBOT0 U BTOPOTrO BapuaHTa pa3pelieHUs 3aKI04YaeTCs B TOM, YTO,
MOCKOJIBKY CYJ MPHUHSLI 1€710 K IPOU3BOICTBY, BOBJICUEHHBIE CTOPOHBI JOJKHBI Oy 1y T
OTUIATUTh CyJeOHbIE COOPBHI U MOILINHBI, YCTAHOBJICHHBIE B COOTBETCTBUU C 3aKOHOM
«O0 aIMUHUCTPATUBHBIX MpoLeaypax» U [ pak1aHCKUM TPOIIECCYaTbHBIM KOJEKCOM.
[Tocneqnee 0OCTOATENHCTBO SIBHO HE MPHUBETCTBYETCS CIOPAIIMMHU CTOPOHAMHM, TIO-
CKOJIBKY ATO HECET JIOMOIHUTEILHBIC PACXOIBI: TOMUMO T'OCTIONUINHBI CTOPOHBI yTIIa-
YUBAIOT BO3HATpAXKIEHUE MeaAraTopy. Taxke yruiara cy1e0HbIX U3ePKEK HE COOTBET-
CTBYET IOJIOKEHUSM CTaThU 6 «3aKOHA O MEIMALMHU U IIEPErOBOPAX B CyAE», KOTOPAs
IJIACHT, YTO TOCYAApCTBO oOecrieunBaeT (puHaHCHPOBAHUE MEIUAIMU U NTEPErOBOPOB
B CyJIe U3 FOCYJapCTBEHHOTO OIOKETa U APYTHX 3aKOHHBIX HCTOYHUKOB (PMHAHCUPO-
BaHUS B COOTBETCTBHH C 3aKOHOM.

CornacHo TpeTbeMy BapHaHTY MOCJIE YCHEIIHOTO OKOHYAHUS MPOLIETyPhl MEIH-
anuu  (MEeperoBOpoB) Cy/A, HE MPUHMMAS JI€10 K PACCMOTPEHHIO MO CYIIECTBY,
B 15-1HEBHBIN CPOK, YKa3aHHbIHN B 1. 2 CcT. 32 «3akoHa 0 MEAUAIMU U NEPEroBopax B
CyJlie», BBIHOCUT PEUICHHE O MPU3HAHUH YCIIECUIHBIX PEe3yJIbTaTOB MeIuaIuu (Tepero-
BOpOB)">.

VIMeHHO 3TO MOAX0J HaM KaKeTcs Hambosiee MpUEMIIEMBIM MO Psily TPUYMH.
Bo-nepBbIX, Kak yKa3bIBaJIOCh BBILIE, B 3aKOHE CIIEUAIBHO ONPEENISIeTCs, YTO MEIU-
alysi U MEeperoBopsl B CyJie — 3TO MPOLEaypa, MPOBOAUMAs TOCPETHUKOM 0 TOTO,
KaK CyJ NPUHUMAET TPakJaHCKOE WIM aJMUHUCTPATUBHOE JEJIO K MPOU3BOJCTBY
(m. 2, 3 cr. 2 «3aKkoHa 0 MeIUalUu U NeperoBopax B cyne»). Ecau cTopoHsl B Xoze
MEPErOBOPOB JOOPOBOJILHO YPErYJIUPOBAIM YacTh WM BCE CIIOPHBIE BOIPOCHI, 3TO
CUHMTAETCS YCIEIIHBIM MeperoBopamMu. TakuM o0pa3oM, pelieHne cyjaa O Mpu3HaHuU
YCHEUIHBIX pe3yIbTaTOB IPUMHUPEHHS HE TPEOYeT MPUHATHS U PAaCCMOTPEHUS Jea.

13 Ta Hiru Huy. Ché dinh hoa giai, dbi thoai tai Toa an — Nhitng vudng mic, bat cap trong thuc tién. ITTepesox
aBTOpOB Ha pycckuil s3bIk. Ta X. X. Haponnas npoxypatypa nposunuuu Con Jla, MHCTUTYT Mequanus u nepe-
TOBOpHI B cyne — MpoOiieMbl U HexocTtaTku Ha mpaktuke. 2021 r. Pexxum moctyma: https://vkssonla.gov.vn/
index.php?module=tinhoatdong&act=view&cat=40&id=1471 (nara oopamienus: 20.09.2021).
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Bo-Bropsix, mo nmyHkty 1 crareu 32 «3akoHa O MeEAMAIMU U MEPEroBOpax B
CyZe» JIUIIb TIOCJIE MTOIYYSHUS TPOTOKOJIA YCIIEIITHBIX IEPETOBOPOB U COMIPOBOIUTEIb-
HBIX JOKYMEHTOB CyJ BEIHOCHUT «PeleHre o mpu3HaHUM YCHEUIHOTO pe3yJibTaTa Me-
JIuanuu (TIeperoBopoB) B cyae». Takum 00pazoMm, Cy1 Bcera BBIHOCUT pelieHHe O pu-
3HAHUU YCIEUIHbIX PE3YIbTATOB IPUMUPEHHUS, HE IPUHUMAS JAETI0 K PACCMOTPEHUIO, B
9TOM 3aKJIFOYAETCsl MPUHIUI MPOLEAYpPhl IPUMHUPEHUS U MEPETOBOPOB, PAaBHO KaK U
1eb «3akoHa 0 MeUallK U IeperoBopax B Cye» B SKOHOMUHU CHJI U BpEMEHHU BOBJIE-
YCHHBIX JIUII.

B-TpeTbux, ecinu cya MpUHUMAET J1eJI0 K paCCMOTPEHMIO, OH JIOJDKEH paccMart-
pHBATh €r0 B COOTBETCTBHH C MPOLEAYPAMH, YKa3aHHBIMU B «3aKOHE 00 aIMUHHCTpPA-
TUBHBIX Tiponieaypax». K mpumepy, 1. 6 ct. 131 «3akoHa 00 aqMUHUCTPATHBHBIX ITPO-
neaypax» 2015 r. onpexnenseT 00S3aHHOCTH U TTOJIHOMOYHS CyJIbU Ha CTAIUH MO0~
TOBKH K Cy/1IeOHOMY pa30upaTenbeTBy: « BeiHECEHHE OTHOTO U3 CIEAYIONINX PEIICHUI:
a) mepexatb JAeN0 B Cyd; O) BpPEMEHHO NPHOCTAHOBUTH PACCMOTPEHHUE JIeNa;
B) IPUOCTAHOBUTH PACCMOTpEHUE Aenay. TakuM o0pa3om, B cllyyae MPUHATHUSA Jela K
PacCMOTPEHHUIO MO pe3yJibTaTaM YpPEryJUpOBaHUS CYJ JOJKEH BBIHECTH OJHO W3
BBIIICTICPEUNCIICHHBIX PEIICHUH, HO HE MOXKET BbIHECTH «PelieHue o mpu3HaHUU
YCHENIHOTO pe3yJibTaTa MeIUauu (IIPUrOBOPOB)».

Hy u nocnennee 06cTosIT€1bCTBO, KOTOPOE MPEACTABISIETCS HAM BECbMa CyIlle-
CTBCHHBIM, B CJIy4a€ BbIHECCHUSA CyAOM PCIICHUA O NIPHU3HAHWU YCICIIHBIX PE3yJibTa-
TOB NMPUMHUPEHUS 0€3 MPUHATHS Jella K PACCMOTPEHUIO OTCYTCTBYET HEOOXOAMMOCTh
IUTaTUTh TOCHOUUINHY, YTO JieNlaeT yKa3aHHbIM MMOIX0/ ropas3io 0osee npuBiIeKaTeNb-
HBIM JIJIS CITOPSIIIAX CTOPOH.

Taxum 00pazoM OYEBUIHO, YTO K HACTOSAIIEMY MOMEHTY MOPSIOK IPUHATHS CY-
JIOM PELIEHHs] 0 MPU3HAHUU YCIIEHIHBIX PE3yJIbTaTOB MEIUAIMH (IIEPEroBOPOB) HYXK-
JTaeTCs B KAUECTBEHHOU 10pabOTKe U KOHKPETU3ALNHU, TTOCKOJIbKY OTCYTCTBHE €MHOMN
MPAKTUKY 10 3TOMY BOIPOCY CYIIECTBEHHO 3aTpyIHIET paboTy cyiel.

BrIBOBI

Ha ocHoBe nccnenoBanusi TeHCTBYIONIETO BHETHAMCKOTO 3aKOHOIATEIhCTBA H
MaTepHaIoB MPAaBONMPHUMEHUTEIHHON MPAKTUKA B chepe Memuary MOKHO CHENATh
CJICITYIOIIINE BBIBOIBI.

Hcnonsizyemas Bo BeeTHaMe MOI€TTh MPUMUPHUTEIBHBIX TTPOIIEAYP OJIHIKE BCETO
K THUIy, HMMCHYeMOMY «Meauanusi ToJx pykoBojactBoM cyna» (Court-annexed
Mediation): yperyimpoBaHue CIoOpa OCYIIECTBISETCS TOJ PYKOBOJCTBOM CYIIbH,
B KOTOPOM Ha3HAYEHHBIN CyAbEH MOCPEIHUK MBITACTCS TPUMHPUTH CTOPOHBI 10 HEMO-
CPEIICTBEHHOTO Cy1Ie0HOTO PACCMOTPEHUSI.

[TpumupuTenbHbIe MPOLEAYPBI MOAPA3IEISIOTCS Ha IBE PA3HOBUIHOCTHU B 3aBU-
CUMOCTH OT KaTE€rOPHH CIIOpa: B OTHOIICHUH CTIOPOB, BO3HUKAIOIINX B c(hepe YaCTHO-
MPABOBBIX OTHOIICHUH MPUMEHSETCS MeIualnus, B OTHOIICHHH aIMUHHCTPATHBHO-
MIPABOBBIX CIIOPOB MPUMEHSFOTCS TIEPETOBOPHI.

Hanee, cama mporeaypa Meauanuu (TIEperoBOpoB) BO BBETHAMCKHX Cynax
JIETATCS HA TPH dTara:

1) moATOTOBUTENBHBIN ATaT;
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2) JTar NpUMHAPCHHS

3) mocTMeaManus.

[Tpu 3TOM 3Tan mocTMenualyu yperyianposan ciabo. B wactHocTH, 3akoHOAA-
TEJEeM HE OIpeeseH MOPSAOK MPUHATHS CYJIOM PELICHHsS O MPU3HAHUU YCIEIIHBIX
pe3yJIbTaTOB IPUMUPEHUS, YTO IPUBEIO K HEOJHO3HAYHOCTU PABONPUMEHUTENBHOMN
MPAKTHKU.

[lo Hamemy MHEHHUIO, HEOOXOIUMO JOIMOJHUTH «3aKOH O MEIUAUU U Mepero-
BOpax B CyJA€» B 4aCTHU YCTAHOBJICHUSA MOPAAKA NPUHATHUA CYJOM PCHICHUA O IIPU3HA-
HUM YCHEUIHbIX pe3yJbTaTOB NPUMUPEHHUS. BbIIO OBl ONTUMAIbHBIM YCTaHOBUTH
CIEAYIOIINN MOPSIIOK 3aKPEIUIEHHUS] UTOMOB IPUMUPEHUS CTOPOH.

[Tocne ycnemHo# Meawanuy (IIeperoBOPOB) Ha3HAYCHHBIM CYIOM TOCPEIHUK
IIPEJICTABIISIET B CYJ1 IPOTOKOJIBI IPUMHUPUTENBHOM ITpoueaypsl. Cy1 Ha OCHOBE U3y4e-
HUSl MPEJICTaBICHHBIX MEIUATOPOM MAaTEpHaJOB M IPOTOKOJIOB MPUMHUPUTENHHON
MIpOLEAYpPHl U IIPU YCIOBHH, YTO MPEACTABICHHBIE JOKYMEHTHI HE BBI3BIBAIOT y HETO
BO3paKE€HUM, HE MPUHUMAs! J1€J0 K PaCCMOTPEHHUIO, Cpa3y MEPEXOAUT K BHIHECEHHIO
pelIeHus: 0 MPU3HAHUU YCIEIIHOro pe3yibTaTa Meaualuu (neperoBopon). Takoil mo-
PAAOK MOMOXET JOCTUYb OXKHJAAEMOr0 pe3ysbTara MeAHaluu — H30€KaTh JUITHUX
BPEMEHHBIX U (PMHAHCOBBIX 3aTpaT y BCEX YUYACTHUKOB MPOIIECcca.

3akJ/rouenue

Urak, paccMoTpeHHBIN HAMH «3aKOH O MEIUAIIMHU B TIEPETOBOPaX B Cy/Ie» SBIIS-
eTCs OIPEICIICHHBIM MTPOPHIBOM B YPEr'yJIMPOBAaHHH IPABOBBIX CIIOPOB BO BreTHame n
JaeT OTEYECTBEHHOH MPaBOBON HayKe WHTEPECHBIM MaTepuall /Uil OCMBICTICHHUS 3apy-
O€XHOTO OIbITa MPUMEHEHHUsI IPUMUPHUTENBHBIX Tpoueayp. Kak ykassiBanocs, moio-
JKEHUS 3aKOHA MMEIOT HMIMPOKHUI CIEKTp AEUCTBUS M MPUMEHHMbI KaK K TPaJUIUOH-
HBIM JUTSl MEMAIIMU TPaXK1aHCKO-TIPAaBOBBIM CIIOpaM, TaK U K aIMUHUCTPATUBHbIM.

Bwmecre ¢ Tem mpaBonpuMeHHTEIbHAS MTPAKTUKA BBISBUIIA P PoOiieM B pea-
JM3alMK 3aKPEMJICHHOT0 3aKOHOM JTalla MocTMeauanuu. B yactHocTH, 3aKkoHOIaTe-
JIEM HE OMpeeNieH MOPANOK MPHUHITHS CYJOM PEUICHHS O MPU3HAHWUHU YCIEUTHBIX
PE3yJIbTaTOB MPUMHUPEHUS, OTCYTCTBYET (popMa JTOKyMEHTa, KOTOPBIM OBl 3aKpeTlIs-
JIOCh CaMO PELICHUE O MMPU3HAHUH YCIICIITHOTO Pe3yIbTaTa MeInaluy (IIeperoBOpoB) B
CyJe, OTCYTCTBYET OJHO3HAYHOCTh MOHHUMAHHUSI OTHOCUTEIBHO COAEPIKAHHS TaKOTO
JOKyMEHTa. YKa3aHHbIE 00CTOATENBCTBA CYIIECTBEHHO 3aTPyIHSIOT paboTy cyaei u
JOKa3bIBAIOT HEOOXOJMMOCTH TOpabOTKM M KOHKPETH3aIMH IOJIOKEHUH 3aKoHa
Ne 58/2020/QH14 ot 16.6.2020 «O menuanuu v neperoBopax B Cy/Ae» B YaCTH ycTa-
HOBJICHHUSI TAKOTO MOPSAJKA MPU3HAHUSA CYJIOM YCIELIHBIX PE3yJIbTaTOB MPUMHUPEHUS,
KOTOPBIN TO3BOJUT MOBBICUTH 3()(PEKTUBHOCTH U NPUBIEKATEIHHOCTh MPUMHUPHUTEIb-
HBIX TPOIIeyp KaK JUIsl CIIOPALIUX CTOPOH, TaK M JUIsS CyAa.
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HayuyHag cTtaTtbs

MeaunaTMBHO-BOCCTaHOBUTENbHbIN NoAXxoA
B pa3peLueHUn YyrorioBHO-NPaBOBbIX KOH(NIUKTOB

E.H. Cennna'='><

HucTuTyT Meanaiuy PocCHIICKOM akaJleMHH a{BOKAaTyPhl M HOTapHara,
2. Mockea, Poccuiickas @edepayus
P<leadvocat8@gmail.com

AHHOTanus. Psag MexayHapoJHO-TIPaBOBBIX JOKYMEHTOB HACTOSTEIbHO PEKOMEHIYIOT MOJEp-
HHU3UPOBATh HALIMOHAJBHYIO CUCTEMY Pa3pelICHUs] YTOJIOBHO-IIPABOBBIX KOH(UIUKTOB C Y4€TOM BaXHO-
CTH OCYIIECTBIICHHS HE TOJIKO TPaIUIMOHHBIX 3alPETUTEIIbHO-KapaTeNbHbIX U IPEBEHTUBHBIX, HO, B
HEepBYIO OYepellb, BOCCTAHOBUTENBHBIX 3a/au. Takas MOJEpPHU3ALMsS, Npelojaraomas Iepexon oT
cTparerun «00phOBI ¢ MPECTYIMTHOCTHION K CTPATETHH «COKpaLIeHHs Bpela OT MPECTYIHOCTH», TpeOyeT
COYETaHUSI METOJIOB «KapaTeIbHOI0» U «BOCCTAHOBHUTEIHHOTO IPABOCYIUS» B LIENSX Haubosee pe3yib-
TaTUBHOTO PEILICHHUS 33/1a4 BO3MEIEHUSI IPUYMHEHHOTO MOTEPIIEBIIEMY BpeJa U BOCCTAHOBIICHHUS €ro
HOPMAJIBHOM KHU3HEAEATENbHOCTH, BOCCTAHOBJIEHHS HApYIIEHHOTO OOLIECTBEHHOTO MOPSIKA, a TAakxkKe
WCTIPAaBJICHUS] U PECOLMATIM3ANN JIUIA, COBEPIIMBUIETO IPECTyIUICHHE, BO N30ekaHHe MOBTOPHOCTU
IpecTynHOH aesTenbHOCTH. Ho it Toro, yToObl Takas TpaHchopManus napagurmMbl YTOJIOBHO-TIPABO-
BOM MONUTUKK OblIa HE MCKYCCTBEHHO HAacaXX/IEHHOH, a OPraHWYHOM M eCTECTBEHHOH, He00XOIUMO
9YTOOBI B POCCHHCKHX PEaNMAX CIOKIINCH OIIPEeICHHbIE COIMAIBHO-TIOIUTHYECKUE U IIPABOBBIE (ak-
TOpHBI, 00YCIIOBJIMBAIOIINE CTAHOBJICHUE U PA3BUTUE MEIMALMH U JAPYTHX IPOrPaMM BOCCTAHOBUTEIb-
HOTO IIPAaBOCYMS B 00JIACTH YTOJIOBHOTO NpaBa. BriepBrie B 0TeUeCTBEHHON HAyKe CTABUTCS M UCCIIEAY-
ercst npobieMa ConnaNnbHO-IPAaBOBBIX 3aKOHOMEPHOCTEH KOHIIETIIIMH BOCCTAHOBUTEIBHOTO IIPABOCY IHSL.
IMpoBeneHHOE HCCIEAOBaHUE IMO3BOJIIO BBIIBUTH M CHOPMYIMPOBATH KOMILIEKC 3aKOHOMEPHOCTEH,
XapaKTepU3yIOIUX CTAHOBICHUE U Pa3BUTHE BOCCTAHOBUTEIHHOTO IO/IX0/a, U HA OCHOBE BBIICTIEHHBIX
3aKOHOMEPHOCTEH OLIEHUTH TEKYIIlee COCTOSTHUE €r0 COLMaJIbHO-IIPAaBOBBIX MPEANOChIOK B Poccuu.

KiroueBble cj10Ba: 3aKOHOMEPHOCTH, YrOJOBHOE NPaBO, YroJOBHAs IIOJIMTHKA, OO0BEM
YTOJIOBHO-TIPABOBOM peNpeccuy, KapaTeIbHOe IPaBOCyIUe, BOCCTAHOBUTEIIBHOE IIPABOCYINE, MEANAITHS
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Abstract. A number of international legal instruments is highly recommended to upgrade the
national system of conflict resolution in the sphere of criminal law with the view of the importance of not
only traditional prohibitive, punitive and preventive, but, first of all, restorative tasks. Such
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who committed the crime in order to avoid repetition of criminal activity. But in order for such a
transformation of the paradigm of criminal law policy to be organic and natural rather than artificially
implanted, it is necessary that certain socio-political and legal factors that determine the formation and
development of mediation and other restorative justice programs in the field of criminal law should
develop in the Russian reality. For the first time in Russian science, the article, poses and investigates the
problem of socio-legal laws of the concept of restorative justice. The conducted research contributes to
identifying and formulating a set of laws characterizing the formation and development of the restorative
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prerequisites in Russia.
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BBengenne

HepBBIe HUCTOPUYCCKUC TMAaMATHUKHU YI'OJIOBHOI'O 3aKOHOAATCJIbCTBA KaXXIOT'O
rocyagapcrsa UMEJIn ACJIO C O6H_ICCTBOM, MHOTHE YJICHbI KOTOPOI'0 €1IC HE OCBO6OI[I/I-
JIUCBh OT JKUBOTHBIX MHCTHHKTOB, a OOJIBIIMHCTBO OT HU3MEHHBIX HO6y>I(,Z[€HPII>JI.
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OTtcrofa BIOJHE 3aKOHOMEPHO, YTO BO3HHMKHOBEHHME YI'OJIOBHOI'O IIpaBa Haya-
JIOCh ¢ y3aKOHHMBaHHs OOBIYacB TMEPBOOBITHOTO OOMIECTBA, MPEKIE BCETO JKECTKUX
Taly, T.€. yCTaHOBIJICHHS 0€3yCIIOBHBIX 3aIPETOB Ha HaUOOJIee ONacHbIE ACSHUS, OCs-
rarollye Ha KU3Hb, 3/I0POBbE U UMYILIECTBO YEJIOBEKA, U CTPOTMX HaKa3aHUH 3a UX
HapylLIeHHE C LEeJIbI0 YCTPAlIeHHsI CKIOHHBIX K COBEPIICHUIO MPECTYIUICHUH JHUI]
1 )KECTOKOM Kaphl MIPECTYITHUKAM.

Takue nctopuueckue NpeAnOChUIKA BOSHUKHOBEHHUS YTOJIOBHOT'O ITpaBa 3aKOHO-
MEpHO 00YCIIOBMIIM SIPKO BBIPAKEHHYIO KapaTeIbHYI0 HApaBICHHOCTh €ro MepBOHa-
YaJIbHOTO COACPKAHUS.

Opnnako 1Mo Mepe pa3BuUTHs 00IIECTBA U MOBBILIICHUS COLIMATIBHOMN KyJIbTYpBI €T0
rpaX<JlaH MOTHUBBI CTpaxa Iepell HaKa3aHUEM, YyBCTBA OTBPALLEHUS U IPE3pEHUS K
IIPECTYIIHUKY, Ha KOTOPBIX NEPBOHAYAIBHO «UIPAJIO» YIOJIOBHOE IPaBO, CMEHSIOT
YyBCTBAMH JIOBEPUS K I'pakaHaM, COCTPaJaHMsl K IPECTYITHUKY U JKEITaHUEM BOCCTa-
HOBHUTb HapyLICHHbIE OTHOLLEHUS.

[Ipoiinst Takoil KOATWNA SBOJIOLUHUOHHBIN MyTh, COBPEMEHHOE YTOJIOBHOE IPABO
Pa3BUTHIX JEMOKPATHUYECKHUX MPABOBBIX TOCYJApCTB OPraHUYHO COYETAET B ceOe ie-
MEHTBI «KapaTeIbHOT0» U «BOCCTAHOBUTEIHLHOT0» MOJIX0I0B B IPOTUBOICHCTBUY Ipe-
CTYIHOCTH.

Opnako, Ha Ham B3rsiA, Poccust HaXOAMTCS TOJNBKO B CEpEIUHE 3TOTO MYyTH,
M XOTSI «3a CITMHOI» OCTAIMCh KIIACCOBBIN IMOAXOJ K ONPENETICHUIO MPECTYIUICHUS U
HaKa3aHWs, MPUMEHEHHNE YTOJIOBHOTO 3aKOHA 110 aHAIIOTHH M KOJUICKTUBHAS yTOJIOBHAS
OTBETCTBEHHOCTb, HO «TI€pPE JTUIIOM» MO-TIPEKHEMY KPUMHUHATH3AIMOHHAS N30BITOY-
HOCTb U Npeo0IIaJaHue PENPECCUBHOIO TPEH 1A B COBPEMEHHOM YTrOJIOBHOU MOJUTHKE.

HanbHelimee aBrkeHre Poccuu mo 3ToMy 3BOIOIIMOHHOMY IyTH TpeOyeT u3y-
YEeHMsI TEX COLIMATIBLHO-MIPABOBLIX (pakTopoB, Onaroaaps kotopsiM CHIA, Kanaga, muo-
rve cTpaHbl EBpoMbI €ro yCnemHo npeooei.

C 3TO# TOYKM 3pEHHUSI BaXXHO HE TOJBKO M3y4YaTh YACTHBIA ONBIT KOHKPETHBIX
3apyOeKHBIX TOCYAAPCTB, UCTIOIB3YIOIIUX MPOrpaMMbl BOCCTAHOBUTEIBHOTO MPaBO-
Cynus UTsl pa3pelieHnst yroJOBHO-TIPABOBBIX KOH(DIMKTOB, HO, B IEPBYIO OUY€PE/ib, BbI-
SIBUTh 3aKOHOMEPHOCTH, YIPABJISIONINE ABIKEHUEM B HAIPABJICHUH Pa3BUTHS BOCCTa-
HOBHUTEILHOTO MPABOCYIHS.

BrisiBneHre u packpeiTHE 3aKOHOMEPHOCTEH, OKa3bIBAIOIINX CYIIECTBEHHOE
BJIMSTHUE HA Pa3BUTHUE YTOJIOBHOI'O NPaBa, — OTHOCHUTEIBHO HOBBIN I HaIllel HAyKu
MOJXO0/, BAXHOE Memoodosocudeckoe 3HAYCHHE KOTOPOTO JI0Ka3aHO B paboTe
B.K. Angpuanosa u FO.E. IlygoBoukuna (Andrianov & Pudovochkin, 2019:33).

3a0aueii MaHHOTO HCCIEAOBaHUS SBISETCS (POPMYIHpPOBAHHE 3aKOHOMEPHO-
CTEH, T.e. CyLIECTBEHHbIX, HEOOXOIUMBIX M YCTOMYUBBIX TE€HACHLHUH, BHIPAKAIOIIUX
CTaHOBJICHUE U Pa3BUTHUS MEIMAIIUH U IPYTHX MPOTPAMM BOCCTaHOBUTEIHHOTO IIPABO-
Cynusl.

Ho mpexne yem mepeiTi K OWCKY W aHAIN3Y JaHHBIX COIMAIbHO-TIPABOBBIX
3aKOHOMEPHOCTE, HEOOXOTUMO OTIPENIETUTh X POJIb B CTAHOBJIICHUN U PA3BUTHUN KOH-
HENIMH BOCCTAHOBUTEIHHOTO TIPABOCY TN U CAMY CYTh 3TOM KOHIICTIIIHH.

HecmoTps Ha TO, 4TO IMEHHO 3aKOHOMEPHOCTH KaK CyIIECTBEHHBIE, HEOOX 011~
MBbI€ ¥ IOBTOPSIFOIIMECS CBSI3U U 3aBUCUMOCTU MMEIOT OCHOBOIIOJIAraroIllee 3HaueHUe
B IPOILIECCE PA3BUTHUS KOHLEMIUU BOCCTAHOBUTEIBHOI'O MPABOCYIUS, OTEUECTBEHHAs
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HayKa cocpeloToueHa Ha, 0e3yCII0BHO, BAXKHBIX, HO BCE-TAKU MIPOU3BOIHBIX, OPraHU-
3alMOHHBIX U MPOLIECCYANbHBIX OCHOBAX BHEAPEHHUS 3TOM KoHIenuu B Poccun.

B 3T0i1 cBsI31 MOKHO € YBEPEHHOCTh CKa3aTh, YTO JI0 TEX IO, IIOKA 3TH 3aKOHO-
MEpPHOCTH HE BO3BIMEIOT JICHCTBHE B HAIlIEeM OOIIECTBE, HHCTUTYT MEIUAIMU U APYyTHE
IPOTPaMMBbI BOCCTAHOBHUTEIBHOTO MPABOCYIMSI OCTAHYTCS JIMIIL OJIaruMH MOXKETaHu-
MM, JIMIIEHHBIMA HEOOXOAMMON COLHUATbHO-MOIUTUYECKONM U MPAaBOBOH OCHOBBI.
[ToaTomy He ciayyailHO, YTO pa3HbIEe MOMBITKH MPUOIN3UTh CTAHOBJICHUE U Pa3BUTUE
MEIHAlMU U IPYTUX MPOTpaMM BOCCTAHOBUTEIHHOTO MPABOCYIUS B pa3peIlIeHUH yTro-
JIOBHBIX JI€JI C TOMOIIBIO HCCIIET0BAHUS MPOIIECCYAbHBIX aCTIIEKTOB ATOI0 HHCTUTYTA,
HECOMHEHHO, 3HAYUMBbI, HO HE TIPUBOJAT K JOJHDKHOMY Pe3yJIbTaTy.

C aT0i1 TOuKH 3peHHS Hellb3sl cortacuThes ¢ A.B. CymadeBbIM B TOM, «3apyOexK-
Hasl FOpUINYECKasi M COLUAIBbHO-IOPUINYECKAs PAKTHKA CBUIETEIILCTBYET O TOM, UTO
pelIeHre BOMPOCOB 00ECIIEYeHUsI MHTEPECOB JKEPTB MPECTYIUICHUI MEPEHOCUTCS U3
paBoOBOM 00MacTH B cpepy OpraHu3allOHHON AesTensHOCTH. HanronansHas Tpau-
U] B 9TOM BOIPOCE TAKOBA, YTO OOJBIIMHCTBO PELICHUN Pa3IMYHBIX OOIIECTBEHHO-
MOJIMTUYECKUX MpOOJeM OCYIIECTBISCTCS HAa HOPMAaTHBHO-IIPAaBOBOM YPOBHE»
(Sumachev, 2006:5—6). be3ycnoBHo, 4TO pa3padOTKa HOPMATUBHO-3aKOHOJATENLHOM
OCHOBBI MEJIMAIIMH U JPYTUX MPOTPAMM BOCCTAaHOBUTEILHOTO MTPABOCYIMS B pa3peliie-
HUU YTOJOBHO-TIPABOBBIX KOH(MIMKTOB, SBISETCS HEOOXOIUMBIM U BaKHBIM JJIEMEH-
TOM X pa3BuTHs. Ho onHOI TonbKko «pedopMbl CBEpXy» HEAOCTATOUYHO, TpeOyeTcs
HAJIMYUE OTPEJICIICHHBIX COITUATBHO-TIOIMTUHIECKUX YCIIOBHMA, OJarONPUATHBIX JIJIS HX
CTaHOBJICHHSI.

O BaXHOCTH ¥ MEPBOOYEPEIHOCTH UMEHHO COIMATIBLHO-TIOIMTHYECKUX MPEIIO-
CBUIOK TOBOPSAT M 3apyOeKHBIE yUeHbIE, CUMTAasl OTIIPABHON TOYKOH BO3HUKHOBEHHS
Y pa3BUTHsI BOCCTAHOBUTEIBHOTO MOJX0/a 00prOy 3a rpakAaHCKUE IMPaBa, a TaAKKe
JIeSITEIbBHOCTh KOHKPETHBIX JBMKEHMI B 3TOM HampasieHuu (Dali & Immarizheon,
2021).

[TockonbKy KOHIEMIIHS BOCCTAHOBUTEIHHOTO (PECTUTYLIMOHHOTO) MPaBOCYAMS
MMEET aHTJIOCAKCOHCKOE MPOUCXOXKICHHUE, a 3aTEM PaCIpOCTPAHUIIACh B IPYTUX CTpa-
HaX, JIOTUYHO 0OpaTUTHCS K B3MIsIIaM BeIyIIUX 3apyOekHbIX mpaBoBenos (bazemop,
Ymbpeiit, ["anaysii, Xancon, Ban Hecc, Ctponr, 3ep) OTHOCUTENHFHO MOHUMAHUS €€
CYITHOCTH B pa3pelieHN: KpUMUHAITBHBIX KOH(PIMKTOB. HarmmoMHNM, 9TO CTaHOBIICHHE
KOHIICTIIIIH BOCCTAHOBHUTEIBHOTO MPABOCYIHsI IPOUCXOAUT B KOHIIE 1970-X IT. 1 Briep-
BbIe OHa ObuIa YeTKo chopmyarpoBana XoBapaoM 3epoM. O630p 3apyOexHOH nuTe-
patypsl (Umbreit, 2021) mo3BosisieT BELACTUTH ClieAyomue Guiocopckue 1 TeopeTr-
YECKHUE YTOJIOBHO-NPABOBbIE OCHOBBI 3TOW KOHIEIIINH:

— BOCCTAHOBUTEJIbHBIN MOAXO0/ BO3HHUK KaK CIIOCO0 pa3pelieHus AUaJeKTHIe-
CKOTO TPOTHUBOPEUHS, 3aKIIOYAIOIIETOCs B TOM, YTO Bce 0oJiee CypOBBbIE HaKa3aHUS
(B 4acTHOCTH, TIOPEMHOE 3aKITI0UYEHHE) HE CITOCOOHBI 3 ()EKTUBHO U3MEHUTH MPECTYII-
HOE TTOBE/ICHNUE;

— BOCCTAaHOBHUTEIILHOE TIPABOCYJIUE BO3HUKIO KaK MPOTHBOIOIOKHOCTh
TPaIUIIMOHHON MTapaIurMe, COTIIACHO KOTOPOH TOCYIapCTBO PACCMaTPHUBAIIOCH KaK OC-
HOBHasl )K€PTBa MPECTYIHBIX JACSHUM, U, CIIE0BATEILHO, TOCYIapPCTBEHHBIE HHTEPECHI
YIPaBIAIOT MPOIECCOM YPErYIMPOBAaHUS KPUMUHAIBHOTO KOH(INKTA, 2 KOHKPETHBIE
KEPTBBI IPECTYIICHUH M BUHOBHBIE B HUX UT'PAJIM TACCHBHBIEC POJIH;
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— BOCCTaHOBHTEJIBHOE IPABOCYIHE MpeIaraeT MPUHIUITHAIBHO HHYIO OCHOBY
JUIS IOHUMAaHUS TIPECTYMHOCTH ¥ BUKTUMU3AIMK M PEarupoBaHusl Ha HUX. JTa KOH-
HEeNIUs NOAYEPKUBAET BaXKHOCTH MOBBIIICHUS POJIH KEPTB MPECTYIUICHUH M YICHOB
cooOI1ecTBa, MNPUBJICUCHHUS INPECTYNHUKOB K MpPSIMOM OTBETCTBEHHOCTH IIepes
JJFOOIbMH, Oiaro KOTOPbIX OHH HApPyHIWJIH, BOCCTAHOBJICHUA SMOUMWOHAJIBHBIX U MATC-
pPHATBHBIX TIOTEPh JKEPTB M MPEIOCTABICHHS IIUPOKOTO CIEKTPa BO3ZMOXKHOCTEH st
JMaJiora, MEperoBOpOB U PEHICHHS MPOoOJIeM, YTO MOXKET MPHUBECTH K OOJbIIEMY
9yBCTBY 0€30MacHOCTH COOOIIECTBA, YPETYIUPOBAHUIO KOH(PINKTOB U YIOBIETBOPE-
HUIO MHTEPECOB BCEX BOBJICUCHHLIX CTOPOH. B oTinume ot HaIlpaBJICHHOI'O Ha IIpe-
CTYIHMKOB TPUHYJIUTEIBHOTO XapaKTepa NpPEKHUX CUCTEM YTOJOBHO-IIPABOBOTO
peryJIupoBaHusl BOCCTAHOBUTEIBHOE MPABOCYANE POKYCHPYETCS Ha TPEX KAaTETOPHSX:
B MIEPBYIO OYEPE/Ib HA JKEPTBAX MPECTYIUICHH, a TAKXKE MPECTYITHUKAX U WICHAX CO-
oOmiecTBa. DTO NPEATNOJIATaeT, YTO T, KTO OOJIBIIE BCETO MOCTPAIall OT IPECTYITHOCTH,
JIOJDKHBI UMETh BO3MOXKHOCTh aKTHBHO yYacCTBOBATh B YPETYJIHPOBAHUU KOHQIIMKTA.
AKIIEHT J1e1aeTcsl Ha BOSMEIICHUH Bpea, MO3BOJIsA IPECTYTHUKAaM OpaTh Ha ce0s Ipsi-
MYIO OTBETCTBEHHOCTH ITEpE]l XEPTBOW M pa3peliuTh KOH(MDIUKT. DTH LENHU Pe3KO
OTJIMYAIOTCS OT TPAAMIIMOHHOW KapaTelbHOW MapaJurMbl, KOTOpas (HOKyCHpOBaiach
Ha TPECTYIHOM NOBEACHUU B MPOIUIOM IOCPEACTBOM IIOCTOSHHOTO YXKXECTOUCHHS
Haka3zaHUs. PecTUTYIIMOHHOE MpaBOCYyAME TMBITAETCS HCIIONB30BaTh CHIIbHBIE (T103U-
TUBHBIC) XapaKTEPUCTHKH JTMYHOCTH KaK MPECTYMHHUKOB, TaK U JKEPTB, BMECTO TOTO
9TOOBI COCpe0TauYnBaTh BHUMAaHKHE HA UX HejocTaTtkax. Ocyskaast MpecTymHoe IMoBe-
JICHUEe, BOCCTAHOBUTEIHHOE MPABOCYANE MOTYEPKUBAET HEOOXOAUMOCTh PEUHTETpa-
IIUH [IPECTYITHUKOB B OOIIECTBEHHYIO KU3Hb BO H30€XKaHNE PEIHINBa;

— BOCCTAaHOBHTEJIBHOE MPABOCYJUE MPEACTABISACT COOON HHYIO Mapagurmy,
OCHOBAHHYIO Ha CIIEIYIOIINX IIEHHOCTAX: 00JIbIle 03a004€HO BOCCTAaHOBIICHUEM HapY-
IIEHHBIX MHTEPECOB JKEPTB M COOOIECTBA, YeM elle OoJiee JOPOroCTOSIIINM HaKa3a-
HUEM MPECTYIHHUKA; IMOBBIMIACT CTATYC KEPTBBI B IMPOLECCE YPETYJIMPOBAHUSA KOH-
¢nukTa; TpeOyeT OT NPeCTyHUKA MPSIMOI, UHUIIMATUBHON OTBETCTBEHHOCTH 3a CBOE
MOBE/ICHHE Iepe/l YeIOBEKOM WM COOOIIeCTBOM, Oary KOTOPOro MpUYMHEH Bpe,
HEKeITM CTPOTOCTH HaKa3aHHs; COCPEJOTOUYECHO OOJIbIIe HAa BO3MEIIEHHN Bpe/a, pu-
YHHEHHOM JIFOJISIM U OTHOLIICHHUSIM, YeM Ha HapyIICHHH 3aKOHA; MOOMIPSIET OOIIeCTBEH-
HOE BO3/ICHCTBHE U OOLIMHHBIC CBSI3U JIJISl 3arJIaKMBAHUS Bpea KEePTBE U PECOLIUAIIH-
3alliyl BAHOBHOTO;

— 3apyOeKHbIE MPABOBEIbI MPUXOIAT K BBIBOJY, UTO B KAUECTBE OTHOCUTEIHHO
MOJIOZION pedOpMBI JABIKEHHE 32 BOCCTAHOBUTEIHHOE MPABOCYAME U MPAKTHKA TI0-
CpeAHUYECTBA MEXTY )KEPTBAMH U IPECTYMHUKAMHU, KaK €0 CTapeuIas SMIUPUIeCKU
000CHOBaHHAs MPOrpaMMa, UMEIOT OOJIbIINe epcreKTHBHI B X X1 B.

OcHOBHAA 4YacTh

AbcTparupoBanue OT Pa3HOOOpa3HBIX BOCCTAHOBHMTENBHBIX JIBHKCHHUH,
IporpaMM M MPAKTUK, KOTOPbIE BO3HUKAIM M PA3BHBAIUCH B PA3HBIX 3apyOEKHBIX
CTpaHax, IMO3BOJIIET HaM BBIABUTH DSl 3aKOHOMEPHOCTEW MOSBICHUS KOHUEIINH
BOCCTAHOBUTEIIBHOT'O MPABOCYAMSL.

1. Cmanoenenue u pazsumue meouayuu u Opy2ux npocpamm 80CCMaHO8UMENb-
HO20 Npagocyouss NpouUCcXooum no mepe 0eMOKpamu3ayuu 61acmu U npeoooneHUs.
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Kpu3uca 6 OmHOWEHUsX 20CY0apcmea u oowecmsa,; u Hanpomus, 4em meHee 0emMoKpa-
muuen 20Cy0apCmeeHHblil Cmpou, U, c1e008amenbHO, MeHblUle CMEeneHb COYUAIbHOU
€600000b1, mem bonee UMNEPAmUEHO-61ACMHBIM U 3aNPemUmenbHo-KapamenbHbiM i6-
JIAIemCsl Y20N08HO-NPABOBOE B030€liCBUE.

H3ydenune yromoBHO-ITPABOBOM MOJUTHKH, TPOBOAUMOM B Pa3IMYHBIX TOCyIap-
CTBaX, NOKa3bIBAET, UTO MApaJIUrMa MPOTUBOAECHCTBUS MPECTYITHOCTH U COOTHOILIEHUE
B HEH 2JIEMEHTOB «KapaTeIbHOT0» U «BOCCTAHOBUTEIBHOIO MPABOCYIHS» HAXOJIUTCS
B MPSIMOM 3aBUCUMOCTH OT COCTOSIHHSI OTHOILIEHUH TOCYIapCcTBa U 00IecTBa U MOJH-
THUYECKOTO PEXKHMA B CTpaHe: yeM OoJiee IEMOKPaTUIeH O0IECTBEHHO-IOTUTHIECKUI
CTpOH, TeM MPHOPUTETHEE BOCCTAHOBUTENIbHBIE 3a/ladyll M BBILIE CTENEHb CBOOOJbI
CTOPOH B YPETYJUPOBAHUU YTOJOBHO-NPABOBBIX KOH(MIMKTOB U MEHBIIE YyJEIbHbBIN
BEC KapaTeJabHBIX cpencTB. M Hao00opoT: yeM MeHee IEMOKPATUYESH PEKUM, TEM BBIIIE
00BbeM ¥ MHTEHCHBHOCTH YTOJIOBHO-TIPABOBO PETIPecCuy U MIMIIEPATUBHOCTH B pa3pe-
[ICHUH YTOJIOBHO-TIPABOBBIX KOH()IMKTOB.

CrnenoBatenbHO, B TOU Mepe, B KaKOW HallMOHAJIbHAsL YTOJIOBHO-TIPAaBOBasi MOJIH-
THKa BOIUIONIAET B ce0e AIEMEHThI «KapaTelbHOI» U «BOCCTAHOBUTEIHHON) KOHIICTI-
LU, MO’)KHO CYIMTh O €€ IPaBOM COJEP>KaHUU, IEMOKPATUYECKOW IPUPOJE U COLU-
QJIbHOI HAINpPaBIEHHOCTH.

AHanni3 COBpEMEHHOM POCCHUNCKON YTrOJOBHOW MOJIMTUKHU MOJ YIJIOM 3PEHHUS
BBIJIETICHHON 3aKOHOMEPHOCTH TO3BOJISIET MIPUITH K BBIBOY O MPeo0IIafaroniei B Hei
penpeccuBHON HanpaBiIeHHOCTH. O TOMUHUPOBAHNU KApaTEIbHOM KOHLIECIIIUYU B OTE-
YECTBEHHOM YT'OJIOBHOM IIPaBOTBOPUYECTBE CBUJETENILCTBYIOT, B YACTHOCTH, CIIEAYIO-
e GaxkTopsl:

— TIOHIKEHHE BO3pacTa, ¢ KOTOPOro HACTYMAET YroJOBHAs OTBETCTBEHHOCTH,
BO MHOTHX cocTaBax npectymieHni (Peaepanpabpie 3akoHbI OT 21.04.2004 Ne 73-D3,
o1 27.07.2006 Ne 153-®3, ot 24.11.2014 Ne 370-®3, ot 06.07.2006 Ne 375-D3);

— YKeCTOUYEHHe HaKa3aHUI 32 HEOCTOPOXKHbBIE MPECTYIJICHUS U KX OTHECEHUE
K KaTeropHH TSDKKUX npecTyruieHui (Peaepanbublii 3akoH 0T 17.06.2019 Ne 146-D3);

— NOBBILUIEHHE BEPXHUX MPEAEIOB CPOKOB M pa3MepoB 110 psALy BHJIOB HaKa3a-
Huii (Penepanbabie 3akoHBI OT 28.06.2013 Ne 134-®3, ot 27.07.2009 Ne 215-D3,
or 07.12.2011 Ne 420-®3, ot 05.05.2014 Ne 130-®3, ot 06.07.2016 Ne 375-D3,
o1 01.04.2019 Ne 46-D3);

— COKpAaIEHHE BO3MOKHOCTH Ha3HAUEHUS HAKa3aHMsI HIKE HU3ILETrO Mpeena,
yciaoBHoro ocyxnenus (@expepanbHbie 3akoHBl OT 05.05.2014 Ne 130-03,
o1 06.07.2016 Ne 375-®3, ot 01.04.2019 Ne 46-D3), ycI0BHO-A0CPOYHOTO OCBOOOXK-
neHus: oT orObiBaHus HakazaHus (Denepanmbabie 3akoHBI OT 09.03.2001 Ne 25-3,
or 03.11.2009 Ne 245-®3, ot 09.12.2010 Ne 352-®3, or 02.11.2013 Ne 18-D3,
ot 06.07.2016 Ne 375-®3), orcpouku oTObIBaHus HakazaHus (DenepanbHbIe 3aKOHBI
ot 05.05.2014 Ne 130-®3, ot 06.07.2016 Ne 375-D3), ocBOOOKACHUS OT HaKa3aHUS
HecoBepieHHoseTHUX (Denepanbhbiii 3akoH oT 08.12.2003 Ne 162-D3);

— KpUMHUHAJIN3aLUs B Ka4eCTBE CAMOCTOSTENBHBIX MPECTYIUIEHUH OpraHu3a-
TOPCTBA, OJCTPEKATEILCTBA U TIOCOOHNUYECTBA, a TAK)KE MPUTOTOBICHUS K PsILy Ipe-
crymnenuii  (Hanpumep, Penepanbhbie 3akoHbl oT 09.12.2010 Ne 352-@3,
ot 05.05.2014 Ne 130-®3, ot 04.05.2011 Ne 97-D3);
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— 3HAYUTEIbHOE MpeodiiaaHne MPOoLecCOB KPUMUHAIM3AINN Ha/l IEKPUMHUHA-
JIU3aluen, a Takke MPOoLECCOB MEHAIN3aluu HaJl AeNeHAIN3alueld B 3aKOHOTBOpYE-
ckoit nesitenbHOCTH (Korobeev, 2019:246).

TakoBbI (axThl, yKa3bIBAIOIINE, YTO B HACTOSAIIEE BPEMsI 3aKOHOAATEINb JIEIaeT
CTaBKy Ha KapareibHble MeTobl. CBHUIETENLCTBOM MpeolianaHusi KapaTeabHOU
HAIpPaBJIEHHOCTU POCCUNCKOM YTrOJIOBHOW MOJIUTUKU HA YPOBHE NIPaBONPUMEHEHHUS SIB-
JsieTCs Halln4Yre OOBUHUTENBLHOTO YKIIOHA B ICITEILHOCTH CIEICTBUS U CyJ1a, BKIIOYast
©XKEroJIHOEe CHW)KCHHE YHCia OMpaBIaTEeNIbHBIX MPUTOBOPOB, CYIIECTBEHHO OTpaHU-
YeHHBIN TMEepeYeHb JeJl, pacCMaTPUBAEMBIX C Y4aCTHEM TMPUCSIKHBIX 3acenaTelie,
CPaBHHUTENBHO GOJNBIIOE YHMCIIO 3aKIIOYEHHBIX ', BHICOKUIA MPOLCHT Ha3HAYEHHS HAKa-
3aHUS B BHJIE JIMIICHUS CBOOOIBI, 3HAYUTEIbHOE Npeodaanne MpaBONpUMEHNUTENb-
HBIX OINMOOK, CBSI3aHHBIX C YCHJICHHEM YTOJIOBHOM OTBETCTBEHHOCTH, M, HAKOHEII,
MYYUTEJbHbIE YCIOBUS OTOBIBAHHS JIMIICHUSI CBOOOIBI.

OT0, K COXKAJIEHUIO, JaeT OCHOBAHMS COIJIACUTHCSA C BBIBOJOM aBTOPUTETHBIX
YUEHBIX O TOM, 4YTO «B Poccum peanusyercs penpeccHBHas YrojOBHAs IMOJIMTUKA»
(Babaev & Pudovochkin, 2020:83).

O npeobnagaHuy KapaTeabHOM KOHUENIMH TOBOPUT TAKKE TO, YTO MPETYyCMOT-
penHble B HopMax YK P® coOGCTBEHHO yroioBHO-IIPaBOBbIE MEPHI 10 BO3MEIIEHUIO
Bpe/ia, MPUYMHEHHOTO MPECTYIUIEHUEM, TIPEUMYIIIECTBEHHO HAMpaBICHbl Ha KOMIICH-
CalMIO 3aTpaT rocyJapcTBa, CBA3AHHBIX C YIOJOBHBIM IPECIEIOBAaHUEM M IPABOCY-
oueM (Mepbl UMYIIECTBEHHOTO B3BICKAHHWS, BXOJSIIME B COJIEP)KAaHHE YTrOJIOBHOTO
Haka3aHus CT.CT. 46, 49, 50, 53.1; cynebnsiit mrpad ct. 76.2 YK PO u xoHpUCKams
nmymiectBa cr. 104.1, 104.2 YK P® kak mepbl yrojoBHO-IIPAaBOBOTO XapakTepa),
U B MEHBIIEH CTENEHW Ha 3arjakKWBaHWE BpeAa, MPUUMHEHHOI'O MPECTYIUIEHUEM
MoTepHeBIIeMy (3arjakuBaHUe Bpea Kak Mepa yroJIOBHO-IIPABOBOTO XapaKTepa Mpu
OCBOOOXKIEHUH OT OTBETCTBEHHOCTH M OT Haka3aHus cT.cT. 90, 92 YK P®; Bo3meriie-
Hue Bpeaa norepresuemy ct. 104.3 YK PO).

[Ipu TakoM MOOKEHUHU J1e]1, KOT/a B yTOJIOBHOU MOJIMTUKE TOMHUHHUPYET perpec-
CUBHBIN TpeH[, kak numer P. MakcynoB: «XKepTBbl npectyiuieHuil BooOIIe HecyT
TIBOMHOW ymiepO: BO-TIEPBBIX, OT MPECTYIICHHS] ¥, BO-BTOPBIX, OT KapaTEILHOTO
crocoba OopraHM3aIfy MPABOCYINs, HE MO3BOJISIONIETO KOMIUIEKCHO pa3pemaTh UX
npoosiembn» (Maksudov, 2005:3).

B 3101 CcBA3M MBI NMOIJEPKUBAEM MHEHHE aBTOPOB, KOTOPBIE CUUTAIOT, YTO
COBpPEMEHHasl yTOJIOBHAS TIOJIUTUKA JI0JDKHA OBITh IEPEOPUCHTUPOBAHA C PA3PEIICHHUS
YTOJIOBHO-IIPABOBOTO KOH(IMKTA IMyTEM MPEUMYIIECTBEHHO KapaTelbHbIX MEXaHU3-
MOB M M€p I'OCYJapCTBEHHOT'O MPUHYKIEHUS HA €ro YperyJnpoBaHWE MaKCUMaJIbHO
BO3MO>XHBIM MUPHBIM IIyTE€M C BO3MEILIEHUEM Bpea, IPUUMHEHHOTO MPECTYINIEHUEM
norepresuiemy u obmectsy (Babaev & Pudovochkin, 2014:197).

Unes takoit nepeopuenTanuu Obi1a oTpaskeHa B KoHIenmu yrojioBHO-TIPaBo-
BO# nmonuTHKU Poccuiickoit @enepanun, K COXaICHUIO, OPHUIIMATHLHO HE IPUHSTOH, B
HEH JeKIapupyeTcsl BAKHOCTh: 00ECTICUEeHHUS TapaHTHH TPaB U 3aKOHHBIX WHTEPECOB

! Konnuectso 3akimoueHnbix Ha 100 000 uenosex B Poccun, 1o nanHsiM MHCTUTY Ta MCCIIEI0BAHUI YTOIOBHOM
nomutuky (ICPR), va mait 2021 r. coctaBnser 329 yenosek. [To sTomy HeratuBHOMY nokasatento P® 3anumaer
Cpe/u eBpOIEeHCKUX CTPaH TPEeThe MECTO, ycTynasi HeMHoOro Toiibko benapycu (345) u Typruu (335). Pexum
noctyna http://www.prisonstudies.org/ (nara oopamenus: 02.09.2021).
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YeJI0BEKa, KaK MOTEePIEBIIET0, TaK ¥ BUHOBHOTO, TOJ/IEPKKU M 3aILIUTHI TOCTPAIaB-
MIUX OT TPECTYIUICHWH, BKJIIOYas MaKCHMAaJbHO IIOJIHOE BO3MEIIEHHE WM Bpena,
NPUYMHEHHOTO TPECTYIUICHHEM, OKa3aHWs WHOW IMOMOIIH, a TaKKe COLUAIN3AIUH
NpaBOHApYLIMTENEeH. A B OTOW CBS3M IMPELUIarajoch IMPOBECTH MOJEPHU3AIMIO
YTOJIOBHO-TIPABOBOM CHUCTEMBI, IIEpeOpPMaTUPOBAB €€ JJISl pealln3alii He TOJIBKO pe-
MPECCUBHBIX, HO PEUHTETPATUBHBIX, COIIMATBHO-BOCCTAHOBUTEIILHBIX U PECTUTYIIHOH-
HBIX 337124’

2. Meouayus u opyeue npozpammbsl 80CCMAHOBUMENLHO20 NPABOCYOUs NOJY-
yalom pazeumue no mMepe yMeHblUeHUs: PenpecCusHOCMU MAcco8020 (00uecmseHH020)
CO3HAMUS, U, HANPOMUB, NOBbIULEHUS YPOBHS NPABOGOL KYIbIMYPbL U 3PENOCIU UHCHIU-
MYMos 2padicOancKo20 obujecmaeda.

CraHOBJIEHHE MEIUAlUU U B IIEJIOM BOCCTAHOBUTEIHFHOTO IPABOCYAUS TIPEIIIO-
JaraeT He TOJBKO M HE CTOJBKO «peopMy CBEPXY» HCXOISIIYIO OT TOCyAapcTBa U
HaCaXJaeMyl0 B OOIIecTBE, a ONPEAEICHHOE SBOJIIOLMOHHOE COCTOSHHE CaMOro
00IIIeCTBa, €T0 «COLUHUAIBHYIO 3PENOCThY, KOTOpas B 3HAYUTEIBHON CTETIEHH 3aBUCHT
OT TAaKHX IOKa3aTelieil, Kak: Pa3BUTOCTb YyBCTBA 3aKOHHOCTH, OTBETCTBEHHOCTH U
BUHBI y TMOJABJISIFOIIETO YUCIIA TPAKAAH; Ka4eCTBO OOIIETO MPaBOBOTO BOCITHTAHMUS,
0O0JIBIIIOE YUCIIO MHHUIIMATHBHBIX M aKTUBHBIX IpaxklaH; atMocdepa J00poxenaTesb-
HOCTH U B3aUMOYBRXCHHU B COIIMyME, IpEAINoJararpmnias yMEHUE I'pakIaH HUCKATh
KOMITIPOMUCCHI, UATH Ha YCTYIIKH W JOTOBAPHBATHCS; HAIUYHE BOCCTAHOBHUTEIBHOM
KyJIbTYpBl; OTCYTCTBHE KOH(POHTAIMM HAa KJIACCOBOM M HAIMOHAIBHON OCHOBE;
YMEHHE Irpax/1aH BEIpabaThIBaTh OOIIIECTBEHHOE MHEHHE U JOBOJUTH €0 JI0 CBEICHUS
BJIACTH; @ CAMOE TJIaBHOE — BBICOKHUH YPOBEHb CAaMOOPIraHU3aIMK O0IIeCcTBa U COLHU-
aJIbHOT'O B3aUMOJCHCTBHSL.

Jn1st 0OOBEKTHBHOI OLIEHKH ATHX MOKa3areneid, 00yCIOBIMBAIONINX Pa3BUTHE Me-
VALY U APYTUX IPOrpaMM BOCCTAHOBUTEIBHOM IOCTULINH, HEOOXOAMMO OOPaTHThCH,
MPEeX/Ie BCETo, K KOMIIETEHTHBIM COI[MOJIOTMYECKUM UCTOUHUKAM.

B cnienmanbHOM COIMOIOTHYECKOM TUTEpaType 00CYKIAI0TCS BOIPOCH OTHOCH-
TEJBHO TOTrO, TMOYEMY CaMOOPTaHW3alMs B POCCUHCKOM COIMYME CKJIQJIbIBACTCS
C TaKUM TPYJIOM, TIOYEMY TaK IUIOXO (PYHKIIMOHUPYET, KAKUE 3/1€Ch CYIIECTBYIOT TIpe-
NATCTBUSA M Kak ux ycrpanuts (Kelasyev &Pervova, 2014:65—73).

JIns Hamero HCCeOBaHUS OTBETHl HAa 3TH BOIPOCH BaXHBI IOCTOJBKY,
MOCKOJIBKY BBICOKAasi CaMOOpraHU3als OOIIeCTBa U €€ HEOOXOIUMBIE AIIEMEHTHI
SIBIISIIOTCSI HEMPEMEHHBIM CITyTHHKOM CTAQHOBIICHHMS W Pa3BUTHS MEAUAIMH U JIPYTUX
POTPaMM BOCCTaHOBHTEIBHOTO MPABOCY NS, M HAIIPOTHB, cllabasi caMOOpraHu3aIHs
NPEMSTCTBYET HCIIOIB30BAHUIO TAKUX COITUABHBIX MPAKTHK B PAa3pPELICHUN YTOJIOBHO-
MPaBOBBIX KOH(JIUKTOB.

Wrak, kakue sIBIICHHUS] CaMOOPTraHU3alMK O0IECTBa, HEOOXOAMMBI JJIsi CTAHOB-
JICHUSI MEMAIINH M KAKOBO MX TEKYIIIEE COCTOSHHE B POCCUICKOM OOIIIECTBE 110 OLICHKE
COILIMOJIOTOB ¥ MPaBOBEIOB:

— Heo0xoanMa euHasi IEHHOCTHO-UE0JIOTHYECKas OCHOBA OOIIECTBA.

Kak oTmMeuaroT connosnoru, s pocCUHCKOro 00IIecTBa CBONCTBEHHO OOIBIIOE
YHCIO MEHTAJIMTETOB, YTO OOYCJOBIHMBAET Pa3sHOOOpa3We OICHOK M pPeaKkUuui Ha

2Cwm.:  Konnenmus YIrOJIOBHO-NIPaBOBOM  mosmThkU  Poccuiickorr  @enepauuu. Pexum  pocryna:
http://www.oprf.ru/ (nata obpamenus: 04.06.2021 r).
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MIPOUCXO/AIINE B O0IIECTBE COOBITHS. ITO, HECOMHEHHO, IIPEISATCTBYET U BHEAPEHHIO
MEINAUH U IPYTUX MPUMHUPHUTEIBHBIX IPOTPaMM, IOCKOJIBKY JJIsI MHOTHX HAPOIHO-
CTell MPUMUpPEHHUE W TMPOIICHUE B MPUHIIMIIC HEPHEMJIEMO B KAaueCTBE pEakIUH Ha
MPECTYITHOE TMOCATATENBCTBO, a MO-MIPEeKHEMY OBITYyeT 00bI4ail KpoBHOW MecTu. Kak
NpeCTaBIIsIeTCsl, UMEHHO HJesi BEPXOBEHCTBA IpaBa M, CIIEA0BATEIbHO, HEOOXOIU-
MOCTb €r0 BOCCTAHOBJICHUS B CIy4ae HapyLICHUs, ClIOCOOHA BO3BBICUTHCS HAaJl BCEM
MHOT000pa3ueM MHUPOBO33PEHUYECKUX (PENUTHO3HBIX M T.II.) YCTAaHOBOK, CBOWCTBEH-
HBIX Hapojaam Poccum, 1 co3iaTh eIMHYIO HACOIOTHYECKYIO IIaTdopMy HPaBCTBEH-
HBIX IPE/ICTABICHUI 0 J0OpE U 3I1e, CIPaBEeUIMBOCTH M HECTIPABEAJIMBOCTH JUIs BHEI-
PEeHUS MeUalMU U IPYTUX IPOTrPaMM BOCCTAHOBUTEIHHOTO IPABOCYIHSL.

— HE0OXOAMMO COTPYTHHUYECTBO, 3 HE JOMUHHPOBAHUE B OTHOIICHHUIX MEKIY
00I11eCTBOM U BIIACTHIO.

Menuanus 1 Apyrue nporpaMMbl BOCCTAHOBUTEIBHOTO MPABOCYAHS MPUKUBA-
IOTCS M YCICITHO Pealn3yI0TCs TOJIBKO Ha TOH «COIMAaIbHOM OYBEY, Ik KOTOPOU Xa-
PaKTEpHO HAJMYME B3aUMOIIOHUMAHHUS U PAaBHOIIPABHOTO JUAJIOra BIACTU U TPAXK/IaH.
Hanpotus, caMoopraHu3alMOHHbIC MPOLECCH], B TOM YUCIIC HAaBBIKA CaMOCTOSITEIb-
HOTO pa3pelIeHHsI CIIOPOB U KOH(IIMKTOB, OKa3bIBAIOTCSI HEPA3BUTHIMHU, €CITU B O0IIIe-
CTBEHHBIX OTHOIICHHSX JOMHHHPYIOT BJIACTHO-TOCYAapCTBEHHBIC CTPYKTyphl. Ha
ujee 0 JOMUHUPYIONIEH POJIM TOCyIapCTBa PacIBETAN MATEPHAIN3M U ITACCHBHOCTD,
a Takke 0a3upoBaIoCh yOEXKICHHWE B TOM, YTO BCE MPOOJIEMBI B OOIIECTBE MOYKHO
PELINTH C TIOMOIIBIO CHIIBI U BIIACTH.

CoTpyTHIYECTBO MEXTy OOIIECTBOM M TOCYIApCTBOM SIBJISIETCS HEOOXOTUMBIM
YCIIOBHEM CTAHOBJICHUS M PAa3BUTHS MEIUAIMU U TIOUCKA OallaHca MEXy «KapaTellb-
HBIM» M «BOCCTaHOBHTEIBHBIMY» MPABOCYIAHEM, COUETAHUSI UMIIEPATUBHOTO U JTUCIIO-
3UTUBHOTO Hayajl B YrOJOBHO-NIPABOBOM PETYJIMPOBAHHHU, ONPEACICHUU YACITHHOTO
BecCa roCyJIapCTBEHHOTO U JIMYHOTO YYaCTHsI B Pa3peIIeHIH YrOJIOBHO-TTPABOBBIX KOH-
(bAMKTOB.

B o0miectBe, B KOTOPOM MPOMCXOAUT JUKTAT BIACTH U TOCYJapcTBO JOMHHU-
pPYET B OTHOLICHUSX, YEJIOBEK OKa3bIBACTCSI BHyTPEHHEE HE CBOOO/ICH U ITACCHBEH, HE
NPOSIBISIET COLMANBHBIX WHHUIIMATUB M HE CIIOCOOCH COTIacoBaTh CBOM MHTEPECHI C
IPYTHMH, IPUBBIYHO YIIOBAET HA TOCYAAPCTBO, BCE ATH (PaKTOPHI, 0€3yCIOBHO, TOPMO-
34T pa3BUTHE CaMOOPTaHHM3AIMH U KaK CJIEJCTBHEC MEIUAlUH W APYTHX MPOrpamMm
BOCCTAHOBUTENLHOTO MpaBocyaus. K coxaneHuro, y 9THX XapaKTepHBIX 4epT MEHTa-
JUTETa POCCHHUCKOTO HapoJia €CTh UCTOPUYECKHE KOPHH, BOCXOMAIINE K MOHAPXUYe-
ckoMy meproay B Poccum, ¢ xapakTepHbIM I HE€ KPENOCTHBIM MPABOM, M COBET-
CKOMY CTPOIO, C TIPUCYILIHM €My KECTKHM HAEOJOTNYeCKUM KOHTPOJIEM TOoCy1apcTBa
HaJl BCEMU aCTeKTaMU OOIIECTBEHHOM M YAaCTHOM JKU3HU TPaKIaH, MPEIoIaraBIiIim
MOJIABJICHHSI COIIMATBHOW WHUIIMATHBEI U aKTHBHOCTH.

— HE00XO0AMMO pa3BUTHE I'PAKIAHCKOTO OOIIECTBA.

[MTockonbpKy Meauanysi ¥ Apyrue IMporpaMMbl BOCCTAHOBUTEIBHOTO MPABOCYIHS
BOCXOJAT K OOIIMHHBIM criocobam pasperienus: koHpnukroB (Karnozova, 2010:257)
HEOOXOJIMMBIM YCIIOBHEM HMX CTAHOBJICHHSI SBJISICTCS Pa3BUTHIN OOIIMHHBINA MPUHITAIT
yIpaBJIeHUs], TPEANONATAIONINNA CYIIECTBEHHYIO POJIb JOOPOBOIBHBIX 00BETUHEHUI
JFO/IeH, TEPPUTOPHATBHBIX COOOIIECTB U OOIIECTBEHHBIX OPTaHU3AIMA B CHCTEME CO-
[IMAJBHOTO PEryJupoBanus. ['oBOops o Menuanuy B yrOJOBHOM CYAONPOHU3BOICTBE,
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A.A. ApyTIOHSTH BEpHO OTMEYAET B Ka4€CTBE MUPOBOM TCH/ICHIIMH PA3BUTHS TO, «UTO
ee MOSIBJICHHUE U paciIupeHne cepbl MPUMEHEHUs ObIIIO CBSA3aHO B IIEPBYIO OUEpeb C
aKTHBHOCTBIO PA3JIMUHBIX OOIECTBEHHBIX ABIKEHUH, C O0IIECTBEHHON HHUITUATUBOM.
PazBuTHe mMemuanuu HUI0 HE MO IYTH CHUCTEMHOTO pedOPMHPOBAHUS YTOJIOBHOTO
CYIONpPOM3BOJACTBA, A HAYMHAJIOCh B KAayeCTBE HKCIEPUMEHTA, MPOBOAMBLICTOCS
B OTAEJbHBIX pEruoHax MM Ha 0a3ze OTAENbHBIX OOLIECTBEHHBIX OpPraHMU3ALMI»
(Harutyunyan, 2013:102).

Hcnonp30BaHne OOLUIMHHBIX CBsSI3€H U aKTUBHOE BOBJICUEHHE OOLIMHBI (yyacTue
0O0I1eCTBEHHOCTH) OTMEYaeTcsi B OOJIBIIMHCTBE MEKAyHAPOIHO-IIPAaBOBBIX UCTOYHU-
KOB MEIUalluy U JAPYTUX IPOrpaMM BOCCTAHOBUTEIBHOTO MPABOCYHS B YTOJOBHOM
mporiecce B KayecTBe HEOOXOIMMOIO 3JIEMEHTa PEHHTETpallii MPAaBOHAPYIINUTEINS B
o011ecTBe, UCTIPABUTEIHHOTO U BOCITUTATEILHOTO BO3/ICHCTBHS HA HETO, OCPETHIYE-
CTBa MEYLy HOCTPAJABIIMUM U IIPECTYITHUKOM.

— HEO0OXOIMMO pa3BUTHE MPABOBOTO, a HE «CHIIOBOTO)» TOCYAapCTBA.

B Poccun ncropudecku JOMHHAPOBANA pEIpPEeCCUBHAs YIIpaBIeHYECKast CTpaTe-
T'Hsl, TO3TOMY B KQU€CTBE OCHOBHBIX MHCTPYMEHTOB COLIMAJILHOTO yIPABJICHUSI BHICTY-
naJIu IPUHYKJCHUE, a 3a4acTyl0 U HACUIIHE, I03TOMY OOIIECTBEHHOE CO3HAHUE CBBIK-
JIOCh M HUKAK HE U3KUBET U3 ce0sl CTEPEOTHIT «CHIIBHOW PYKH» TOCYAapCTBA.

Crenyer OTMETHUTb, UTO B POCCUHCKUX peaIUsiX IPOIBUKEHNE BOCCTAHOBUTEb-
HOW KOHLIENIIMM U MEMALUHU OCIIOKHACTCS PAJIOM HallMOHAIBHBIX COLUAILHO-TICUXO-
JIOTHYECKUX MATTEPHOB, CPEIN KOTOPBIX: «CTEPEOTHIIBI PEIPECCHUBHOTO MBIIIICHUS,
SIBHO THIEPTPO(UPOBAHHbIE NPEACTABICHUS O POJIM M BO3MOXKHOCTSIX YTOJIOBHOM
Kapbl B PEUICHUHM BO3HHMKAIONIMX COIHMAIBHBIX mpobsem» (Capinus, 2018:37—46);
«yTOJIOBHO-TIPABOBOM (DETHILIN3M, TO €CTh HCKpEHHEE U HUYeM HeKoJieOumasi Bepa 3a-
KOHOZATEJNsI BO BCEMOT'YIIECTBO YTOJIOBHOM PENPEecCUH KaK YHUBEPCAIHHOTO U €IMH-
CTBEHHO BO3MOXHOTI'0 CpeAcTBa O0PLOBI € JI00bIMU ()OPMAMHU U BUJIAMH OTKJIOHSIOILE-
rocsi noseneHus» (Korobeev, 2019:246); «cBoiicTBeHHbIE MHOTMM YAHOBHHUKAM Kapa-
TEJIbHOE MBIIUICHUE U MEHTaJIbHAasl YCTAHOBKA Ha PEIIPECCUBHBIE METOABI PETYIMPOBa-
HUSI KOH(JIMKTHBIX OTHOIIEHUH MEXIy rocynapcTBoM M obmectsom» (Babaev &
Pudovochkin, 2020:79).

Ho Takas penpeccuBHOCT PO(EeCCHOHAIBHOTO IOPUINYECKOTO MBIIICHHS OT-
HIOZb HE CIy4aiiHa, OHA SBJISIETCS OTPAKCHUEM U YaCThIO «OOIIECTBEHHOTO HacTpoe-
HUS», KOTOPOE€ MOXKET OBITh M HE B IOJIHOW Mepe pa3lelsieT KapaTelbHbIH HACTPOM
BJIACTH B OTHOILIEHHUH TPaXK/IaH, HO, [0 KpailHel Mepe, HUKaK 3TOMY He MPETsITCTBYET.
CoBpeMeHHBIE COLMOJIOTMYECKHE OIPOCHl TOATBEPXKAAIOT JOCTATOYHO BBICOKHMN
YPOBEHb KapaTeabHbIX MPUTI3aHUN POCCUMCKUX I'paXk/laH, HE MEHEee MOJOBUHBI KOTO-
PBIX BBICTYMNAIOT 32 Y’KECTOUCHHUE YTOJIOBHONW OTBETCTBEHHOCTH U PAaCLIEHUBAIOT CTPO-
roe Haka3aHusi Kak H(PQPEKTUBHOE CPEJICTBO IPOTUBOAEHCTBUU HPECTYIMHOCTH
(Rahimov, 2016:200—209).

CrnenyeTr mpu3HaTh, YTO 3TO CJOXKHO MPEOAOTUMBIA OOBEKTHUBHBIN (HAaKTOD,
MOCKOJIBKY ~ 3allpeTUTENIbHO-KapaTelbHasi KOHLEIMIUS HAaXOIUT MOJJIEPKKY Yy

3 Cwm.: Pexomenpaius CM/Rec (2018) 8 Komwmrera munuctpoB rocyuaapcrsam-unenam Cosera EBpors,
MOCBSILIIEHHAs] BOCCTAHOBUTEIEHOMY MPAaBOCYAUIO 1Mo yroyioBHbIM feiaM (IIpunsita KomureromM MUHHCTPOB
3 okTs16ps 2018 1. Ha 1326 BcTpeue mpeacraButeseli koMmutera) // BecTHUK BOCCTAaHOBHTEILHON FOCTHUIIMH.
2019. Ne 16. C. 182—191.
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OOJBIIMHCTBA YJICHOB POCCUHCKOTO OOMIECTBA W BOCIPUHUMAETCSI B OOIIECTBEHHOM
CO3HAaHHUHM KaK HanboJiee MOHATHAS U OTpaBAaHHast (opMa pa3pelieHns yroJoBHO-TIpa-
BOBBIX KOH(UIMKTOB. K cokaeHHIo, Tak Ha3pIBAEMOMY «TITyOMHHOMY HapoOay» poc-
CHIICKOTO 0OIIecTBa BCe elle NMPUCYIIM KapaTenbHble pediaekcuu U npeodianaHue
UJICOJIOTUH «CHIIBHOTO» FOCYJapCcTBa, KOTOPhIe, HECOMHEHHO, OCO3HAIOTCS U UCTIONb-
3YIOTCSI BJIACTBIO /ISl «00ecredeHus: 0€30MacHOCTH U HaBEICHUS TIOPSIIKay, YTO HEU3-
0eXHO BeleT K HM30BITOYHOW KPHUMUHAIM3AIMH W TPEOOJIaJaHUI0 KapaTelbHOTO
MOAXO0Ja HaJl BOCCTAHOBHUTEIILHBIM.

KpuMuHoIOrHmyeckuMu UCCIeJOBAaHUAMHE J0Ka3aHO, YTO KECTOKOCTh rOCyap-
CTBa B €ro 00ph0e ¢ MPECTYMHOCTHIO YCUIIMBACT YIIOMSHYTHIE KapaTelbHbIe pediek-
CHM B OOIIECTBEHHOM CO3HAHWU HACENICHHs, OHH B CBOIO OY€pe]b OIPABIBIBAIOT
PENpecCUBHYIO YTOJIOBHO-IIPABOBYIO MOJIUTHKY, U TaK 110 HAPACTAIOIIEMY KPYTY.

OreHnBas ¢ HO3ULIMY BBIICICHHBIX 3aKOHOMEPHOCTEH TEKYIlee COCTOSIHUAE YKa-
3aHHBIX COLMAIIBHBIX MPEANOCHUIOK-(PAKTOPOB, CYIIECTBEHHO BIUSIOMIMX HA CTAHOB-
JICHWE MEIUAIMM U APYTUX MPOTpaMM BOCCTAHOBUTEILHOTO IMPABOCYAHS, CIEIYET
OIPENENIUTh €r0 KaK HEYJOBJICTBOPUTEILHOE, a 3HAYHUT OOJIbIIE NPENSTCTBYIOIIEE,
4yeM OJaronpusITCTBYIOIIEE Pa3BUTHIO BOCCTAHOBUTENILHON KOHIENMU B Poccuu.

BeineneHnble 00IIECTBEHHO-TIOIMTHYECKHE (PAKTOPBI CIIOXKHO, HO MPEACTOUT
IPEOI0NIETh, TIOCKOIBKY HX MPEOJI0NIEHHE 3aKOHOMEPHO TTOCTIOCOOCTBYET M PA3BUTHIO
BOCCTaHOBHTEILHOTO MPABOCY M.

ITockonbky 6€3ycioBHO, 4TO crabast caMoOpraHu3aIys 001ecTBa, HaTNIne ToIy-
OOKOTO KpH3HCa B €r0 OTHOILIEHUSIX C TOCYIapCTBOM M MCKa)KEHHBIE TPECTABICHHS
HaCeJIeHWss O BO3MOXKHOCTSAX YTOJIOBHOH penpeccud B OOpb0e ¢ HpecTymHOCTHIO,
OPEMSTCTBYIOT PAa3BUTHIO MEIWAMM W JPYyTUX MPOrpaMM BOCCTaHOBHTEIBHOM
IOCTHIIMY B Pa3pelICHUH YTOJIOBHO-TIPABOBBIX KOH(IJIMKTOB, KOTOPBIE TPAJUIIMOHHO
CTPOATCS] Ha KPETKHUX OOIIUHHBIX CBS35X, aKTUBHOM, WHUIIMATUBHOM M KPEaTUBHOM
y4aCTHUHU OOILECTBEHHOCTH, a TAK)KE COTPYTHHUYECTBE OOIIECTBA U BIACTH.

Jlanee, U3y4uB 3aKOHOMEPHOCTH, BBIPAKAIOIINE 3aBUCHMOCTh Pa3BUTHUS Kapa-
TEJIFHOTO U BOCCTAHOBHUTEIHHOTO NPABOCYAUS OT TaKMX COLUAIBHO-TIOTMTHYECKHX
(baKkTopoOB, KaK YPOBEHb CAMOOPTaHU3AINU OOLIECTBA U OOIECTBEHHOTO MPAaBOCO3HA-
HUSI U TICHXOJIOTHH, TEpeiIeM K 3aKOHOMEPHOCTSM DPa3BUTHS CaMOT'O YTOJOBHOTO
npaBa, 00yCIOBIMBAIOIINX CTAHOBIICHHUE U Pa3BUTHE MEIHAIMH W JIPYTUX MPOTrPaMM
BOCCTAHOBUTEIILHOTO TIPABOCYIUS 110 YTOJIOBHBIM JIEJIaM.

3. Ilo mepe pazsumusi u yciodcHeHus: 00uwecmea mpaouyuoOHHbIL KapameibHblil
Nn00X00, OCHOBAHMbI HA HEeU3DEeHCHOCMU HAKA3AHUSA KAK 603Me30Us NpecmynHuKxy,
CMAanKueaemcs ¢ pOCMoM u He0OHOPOOHOCMbIO NPECYNHOCMU U HeU30eHCHO mepsiem
CB0I0 COYUANBLHYIO IDPeKmueHocmy, YCmynas Mecmo 60CCMAHOBUMENbHOMY NOO0-
X00y.

LlenecooOpa3HOCTh BHEIPEHHS MEAMAIMU U JAPYTHX MPOTPaMM BOCCTAHOBH-
TEJIBHOTO MPABOCYIHS C yUYETOM BBIZICIICHHON 3aKOHOMEPHOCTH OOBSICHAETCS, HA HAIIl
B3IJISA]], KOMIUIEKCOM IPUYHH:

— BO-TIEPBBIX, MMO-TIPEKHEMY JOCTATOYHO BHICOKUM YPOBHEM MPECTYITHOCTH B
Poccun, ¢ KOTOpBIM TpaauIMOHHAs CHCTEMa KapaTelbHOTO MPaBOCYAHS YXKe
00BEKTHBHO HE CIIPABISIETCS B CHIIy OTPAHUYCHHOCTH €€ JIFOACKUX U MaTepUalIbHBIX
pecypcoB (34ech TakkKe CIEAYyeT YYHUTHIBaTh (AKTOp BBICOKOH JATEHTHOCTH
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IIPECTYITHOCTH, BBICOKOT'O IOKA3aTeNsl PELUIMBHON IPECTYITHOCTH, a TAKXKE UYpe3Mep-
HOM KPUMUHAIU3ALINN);

— BO-BTOPBIX, O HECTIOCOOHOCTH TPAIUIIMOHHOTO KapaTeIbHOTO MPaBOCYIUSI
3G PEKTHBHO NPOTHUBOAEHCTBOBATh MPECTYITHOCTH W TOUCKE AIbTEPHATHBHI CBHJIE-
TEJIbCTBYET TaKK€ CTATUCTHKA MPAKTUYECKON JleneHaln3auuu (MpuMeHeHusl HOpM 00
0CBOOOXKJICHUU OT YTOJIOBHOM OTBETCTBEHHOCTH U HAKa3aHU).

[IpsMbIM OKa3aTENECTBOM HEOOXOAMMOCTH Pa3BUTHS BOCCTAHOBUTEIHLHOTO
MPaBOCYIHUS W HEIOCTATOYHON pe3yJIbTaTUBHOCTU TPAJULIMOHHOTO KapaTeIbHOTO
MOJIX0/1a CITY’KaT ClIeAYIoIue (paKkTOpBI.

AHanu3 CTaTUCTHYECKMX NAHHBIX' MOKA3BIBAET CIEMYIONIMe TEeHACHIINN TUHA-
MUKH POCCUICKOM MPECTYNHOCTU: HAYaJI0 MOCTCOLMAIMCTHYECKOTO MEPUOIa Xapak-
TEPU30BAJIOCh 3HAYUTENIBHBIM POCTOM YHUCIA 3apErUCTPUPOBAHHBIX IMPECTYIUICHUIN
(81990 r. — 1,8 man; B 2000 . — 2,9 mutn; B 2005 1. — 3,5 muH; B 2006 1. — 3,8 MIH
3apeTrUCTPUPOBAHHBIX MIPECTYIUICHUH ); B MOCIIEAYIOIINE IE€CATh JIET KOJIMUECTBO 3ape-
TECTPUPOBAHHBIX TIpecTyIieHn cHm3mioch (B 2007 r. — 3,5 muH; B 2016 7. —
2,16 MIH); HO aKTyaJlbHbI€ MOKa3aTeId MPECTYMHOCTH MO-IPEKHEMY MPEBOCXOISAT
ypoBenb 1990 r. na 13,3 % (8 2020 r. 3apeructpupoBano 2,04 MJIH NpECTyIUICHUN ).

3TO MO3BOJISIET IPUITH K BEIBOJLY O COXPaHEHUH JIOCTATOYHO BBICOKOTO YPOBHS
nmpecTynHocTH B Poccun, KOTOpBI oKa3biBaeTcs emie 0osiee yOeauTeTbHbIM, eClii 00-
pPaTUTHCSI K OTHOCHUTENBHBIM MOKA3aTeIsIM MPECTYIHOCTH, T.€. ee Koddduuuenram B
pacuere Ha 100 ThIC. YeIOBEK MOCTOSHHOTO HACEJIEHUS.

Takoe COOTHOLIEHHE BBISBISIET CIEAYIOIIME TEHIACHIIMU: TEpBbIE MATHAALATH
neT noctcoBeTckoro nepuona (¢ 1990-ro mo 2005 r.) OTMETUINUCH UHTEHCUBHBIM PO-
CTOM OTHOCHTEJBHBIX IOKa3aTeNe MPeCcTYIHOCTH, IpU KOTOpOM ee Kod(duuueHt
yBenuumics BaBoe (B 1990 r. — 1243, a 2005 r. — 2477 npecTyIiaeHuil) U JOCTHUT
MaKCUMaJbHOTO 3HadeHus 2695 mpectymienuii Ha 100 Teic. yenoBek B 2006 r.;
3a TocJIeyI0IIHe TO/bl pacCMaTpUBaeMbli MoKa3zaTelib cHu3uics U B 2020 r. cocTaBui
1393 npectymiennii Ha 100 Teicsiy uenoBek. Ho, Tem He MeHee, cpaBHEHHE TOKa3aTe-
neit 1990 u 2020 r. CBHIETEIBCTBYET O TOM, YTO COBPEMEHHBIN K03 dHIMEeHT Tpe-
CTyIHOCTH BbImIe Ha 12 %.

310, pazymeercs, 0e3 yueTa JaTeHTHOH MPEeCTyMHOCTH, J0JI1 KOTOPOii, 110 MHe-
HUIO KPUMHUHOJIOTOB, BBIIIE 3apErMCTPUPOBAHHBIX MPECTYIUIEHUH U COCTABIISIET I10
pa3HbIM OLIEHKaM 22 MJTH NPECTYIUIEHUH Ha 2—3 MJIH 3aperucTPUPOBAHHBIX IPECTYTI-
nennit (Repitskaya, 2018:154).

K cka3anHomy cienyeT 106aBUTh M OTMEYaeMblii CIIELIUAINCTaAMU BHICOKUH ypo-
BEHb BUKTUMH3ALIU1 HACEJICHU, T.€. KOJIMYECTBO 3apPErUCTPUPOBAHHBIX TOTEPIEBIINX
ot npectyruienuit (Sidorenko, 2011:78).

Ho eme Gonee cymecTBeHHBIM (aKTOPOM, 0OOCHOBBIBAIOIITUM HEOOXOAUMOCTD
HCIOJIb30BAaHUS B POCCUMCKOM YTOJIOBHOM MOJUTHKE MEIUALUK U JIPYTUX IpOrpamMm
BOCCTAHOBUTEJIBHOTO IIPABOCY 1M, ABIISETCS MTOKA3aTENH PEUUANBHON MTPECTYITHOCTH
U TEHJICHIUH €€ Pa3BUTHS.

4 Cwm.: Jlannsie ®KY «naBHOro HHMOPMAIMOHHOTO-aHAIMTHIECKOrO neHTpay MBJI P® o cocrosiHuu mpe-
crynHoctu B Poccnu. Pexxum noctyna: https://mBa.pd/ (nara oopamenus: 02.09.2021).
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[To mamaeim TTMALL MBJI Poccun, B 2020 r. Gomnpire monoBuHbl (59,8 %)
pacciieZJOBaHHBIX IPECTYIUIEHUH COBEPUICHO JIMIAMH, paHEEe COBEPIIMBIIUMU
IIPECTYIUIEHHUS, B TOM YHcIe paHee cyauMbimu (33,4 %).°

CpaBHUTENBHBINA aHAU3 O(QHUIMANBHBIX JAHHBIX TMOKa3bIBAaeT OOLIYIO TEH/CH-
LHUIO0 YBEJIMYEHUS YMCia MPECTYIUICHUH, COBEPUICHHBIX JUIAMH, PaHEe COBEpILAB-
mumu npectymiienus: B 2006 r. — 534 283, a B 2020 r. — 617 184 npectymnieHuii;
TeMn npupocta coctaBuia 15,5. [lpu atom B 2015 r. ObUTO 3aUKCUPOBAHO MHKOBOE
3HaueHne — 688 817 penuaAMBHBIX IPECTYIUICHUN.

Pasymeercsi, MOXHO MHTEPHIPETUPOBATH ATH CTATUCTHYECKUE JIaHHBIC
MO-pa3HOMY, HO Ha HaIll B3IV, TAKOM BBICOKMI YPOBEHB PELIMINBA NMPECTYINIEHHN U
HeOnaronpuaTHas IUHAMUKA DPa3BUTUS PELUIMBHONW NPECTYHMHOCTH, CBHICTEIb-
CTBYIOT O HECOBEPILIEHCTBE MPAKTUKN MPOTUBOAEHCTBHS MIPECTYITHOCTH, B OCOOCHHO-
CTH, HeAPPEKTUBHOCTH KOHIENIUU TPAAUIUOHHOTO KapaTeNbHOTO MPaBOCYIMs, Ha
KOTOPOM, IO-NIPEKHEMY, CTPOUTCS COBPEMEHHAs! pOCCHIICKasi yrOJI0BHO-IIPAaBOBasi Mo-
JUTHKA, U HACTOSATEIbHON HEOOXOAUMOCTH BHEJPEHUS U aKTUBHOI'O MCIOJIb30BaHUS
MEIHalMd U JAPYTUM MPOrpaMM BOCCTAHOBUTEIBHOIO MPaBOCYAMs B LEIIX OoJee
3¢ (}eKTUBHON pecolraIn3auuy NPECTYITHUKOB B OOIIECTBE.

He cnyuaiino, yto Gosnblioe 3apy0exxHoe uccieoBaHue moxkasano 32 % cHuxe-
HUE pElHIMBa CPEAH TeX HECOBEPIICHHOJETHHUX IMPECTYMHUKOB, KOTOPHIC Y4acTBO-
BaJM B TpOIEIype Memuanuu co cBoei xkeptBoit (Nugent, Umbreit, Wiinamaki,
Paddock, 2000:5—23).

[Ipoananm3upoBaHHbIE JaHHBIE 00 YPOBHE MPECTYMHOCTH CBUACTEIHCTBYIOT O
HEOOXOJIMMOCTH PEIIUTEIBHOTO U3MEHEHHS CIIOCOOOB pearupoBaHuUs Ha MPECTyILIe-
HUS ¥ HanOoJiee MePCIeKTHUBHBIM B 3TOM HAlpaBJICHUU HaM MPEJCTABISETCS BHEApE-
HUE MEIuallMM U JPYruX MporpaMM BOCCTaHOBHUTEIBLHOrO MpaBocyaus B Poccum.
Takue nporpaMmsl, ¢ OJTHOM CTOPOHBI, YMEHbLIAT Harpy3Ky Ha MPaBOOXPAHUTEIbHbBIE
U cyieOHbIe OpraHbl, KOTOPBIE MPOCTO HE CHPABIISIOTCS C BaJIOM MPECTYIJICHUM, U TEM
CaMbIM TIO3BOJISIT UM COCPEJOTOYUTH YCWIHA B OOphOE C TEMHU MPECTYIUICHUSMHU,
KOTOpBIE€ JEUCTBUTENIBHO TPEOYIOT KapaTelbHOM PEaKIMH TOCyIapcTBa, a ¢ Apyroi
CTOPOHBI, TIO3BOJIAT Oojiee dPPEKTUBHO pemaTh 3a7aud BOCCTAHOBIICHHS HapyIIIeH-
HBIX TIPaB MOTEPIEBIINX, HCIIPABJICHUS U COMATBHON pENHTETPAIIMH TTPECTYITHHKOB.

Bo MHOTOM Onaromapsi TakoMy W3MEHEHHIO CTpaTeruu OOpbOBI C MPECTYITHO-
CTBIO Pa3BUTHIE CTPAHBI i CYMEJIHU JIOOMTBCS €€ CYIECTBEHHOTO CHUKeHHs. "

OO0 M30BITOYHOCTH U HELEIeCO0OPa3HOCTH TPAAUIIMOHHBIX 3allPETUTENHHO-Ka-
paTeNbHBIX METOJ0B U HEOOXOJMMOCTH MOBBIIIEHUS Y/IEIbHOIO BeCa YTOJOBHbIX 1€,
B KOTOPBIX HCIOJIb3YIOTCS BO3MOKHOCTH BOCCTAHOBUTENIBHOTO MOAX0/1A, CBUIETEIIb-
CTBYET TaKXe CTAaTUCTHKA MPAaKTHUYECKOW JeneHaqu3auuu (MpUMEHEHHs HOpM 00
OCBOOOKJICHUH OT YTOJIOBHOM OTBETCTBEHHOCTH W HaKa3aHWs).

IIposens cnenuansHoe uccnenosanue, B.K. Angpuanos u IO.E. IlynoBoukun
BBISIBIJIN 3aKOHOMEPHOCTH O TOM, YTO «B YCJIOBHUSAX HECOATaHCUPOBAHHOM yTOJIOBHOM
MOJIMTUKKA OTMEYaeTcsi oOpaTHas 3aBUCUMOCTh 00BbEMOB KPUMHHAIH3AIUN U YPOBHS

5 Cwm.: Naunsie TUALL MBJ[ PO o cocrostauu npectynsoctu B Poccun 3a suBapb—uexaGps 2020 1. Pexum
nocryma: https://mMBa.pd/ (mata obpamenns: 04.09.2021).

¢ Cm.: Benukoe cHumKeHuE IpecTynHOCTH // OTKphITas Moauius: mpoekT KoMuTeTa rpask 1aHCKUX HHUIUATHUB.
Pesxxum moctyma: https://openpolice.ru/news/velikoe-snizhenie-prestupnosti/ (nara oopamenus: 10.09.2021).
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PETpecCUBHOCTH CyI€0HOM MPAKTUKH: YeM N30BITOYHEE KPUMUHAIN3AIHS, TEM BbIIIE
YPOBEHb IPUMEHEHHUS HA IPAKTUKE HE SIBIISIFOIIMXCS HAKa3aHUEM HUHBIX MEp YTOJIOBHO-
IIPABOBOTO BO3JEUCTBUS (Pa3lMYHBIX BHJIOB OCBOOOXKIEHHUS OT YrOJIOBHOW OTBET-
CTBEHHOCTH M HaKa3aHUs U T.1.). [lyTeM ux mupoKkoro npuMeHEHUs CUCTEMA MbITAeTCs
CMSTYUTh YPE3MEPHOCTh YTOJOBHOM penpeccuy (KpUMHUHAIN3ALNY, NEHATIU3alun),
3aJI0’KEHHOMN B 3aKOHE, M YMEHBIIUTh U3JIEPKKU €€ TPUMEHEHUSs, B T. 4. CHU3UTh MPO-
LeccyaabHylo (CyleOHyI0) Harpy3Ky Ha Cy[bl MO YrOJIOBHBIM Jenam» (Andrianov &
Pudovochkin, 2020:97).

JlaHHbBIE CTATUCTUKHU O MpaKTU4YeCcKon neneHanusanuu 3a 2020 r. no-npexuemy
CBUZETEIBCTBYIOT O TOM, YTO IIPAaBOIPUMEHUTEID UCIOIb3YET 3al105keHHbIe B YK PD
MHCTPYMEHTBHI JJIs1 TOZIep KaHus OalaHCca MKy XapaKTepHOU ISl HeT0 N30BITOYHOM
KpUMUHQIM3AUECH W PEaThbHBIMH TOTPEOHOCTAMH W BO3MOXKHOCTSAMH OOPBHOBI
C IPECTYNHOCTBIO, CMATrYasl MOCIEACTBHS YPE3MEPHOM yTOJIOBHO-IIPABOBOM pernpec-
CHH C TTOMOIIBbIO MPUMEHEHHUS YCIOBHOTO ocyxaeHus (158 076 uenoBek), cyaeOHOTO
mrpada (56 980 denoBeK), YCIOBHO-AOCPOYHOTO OCBOOOKICHHS OT HaKa3aHUS
(38 912 ocyxneHHbIX), MPEKpaIICHUs YTOJOBHBIX J€J MO0 HEPEaOMIUTUPYIOLIUM OC-
nosauuam (180 770 gen).’

B nnane Haiero uccie10BaHus 3TH JaHHbIE [TOJIE3HBI TEM, YTO OHU, BO-IIEPBBHIX,
[IOKa3bIBAIOT KpAlHIOI0 BOCTPEOOBAHHOCTH aJbTEPHATUBHBIX CPEICTB Pa3peIleHHs
YTOJIOBHO-TIPABOBOI'0 KOH(JIUKTA B YCIOBUSAX KPUMHUHAIN3AIMOHHON U NeHaIU3allu-
OHHOW M30BITOYHOCTH, & BO-BTOPBIX, CBUACTEIBCTBYIOT O HEOOXOIUMOCTH Pa3BUTHS
MEIUalMK U APYTUX MPOrpaMM BOCCTAHOBUTENBHOIO IPABOCYIUS AJI YMEHbBIICHUS
Harpy3Ku Ha CyZibl U IPaBOOXPAaHUTEIIbHbBIE OPTaHbl.

HecomueHHO, 4yTO pa3BUTHE MEIHALUU U APYTUX IPOTrPAMMBI BOCCTAHOBUTEb-
HOTO TpaBoCyAus OyIeT elle OJJHHU CYIIECTBEHHBIM IIarOM B HAIPaBJICHUH MIPEOI0JIe-
HUS1 BO3POCILIEH peNpecCUBHOCTU YTOJIOBHOIO 3aKOHA.

B nenom npuBeneHHble (QakTbl yOEOUTEIbHO CBUIETENBCTBYET O KpU3HCE
«3aIMpeTUTeNIbHO-KapaTeIbHOW» CTpaTeruy MPOTUBOJEHCTBUS NMPECTYMHOCTU U €ro
OCHOBHOTO SIBJIEHHSI — YT'OJIOBHOT'O HaKa3aHMU.

Pa3BuBasice cooOpa3HO OINpeIeIeHHBIM 3aKOHOMEPHOCTSM («KaueCTBEHHOI'O U
KOJINYECTBEHHOTO OCIIa0JICHHs HAKa3aHU, «BOCXOIAIICH MTPOTPECCUU KauecTBa MO-
TUBALUWY, «MaJ€HHs MTOJONEYHOCTH [0 MEpe YJIyULIEHHs YEIOBEYECKON IICUXUKH U
MOBENICHUs», «KoJieOanus kapbh») (Sorokin, 1914:113—151) Haka3aHue MOCTETICHHO
rYMaHHM3UPOBAJIOCh, CTAHOBHJIOCH OoJiee pa3sHOOOpasHbIM M AuddepeHInpoBaHHBIM
10 CBOEMY KapaTeJbHOMY COJIEp’KaHusl, COBEPLIEHCTBOBAINCH CPEACTBA €r0 UHIUBU-
Jlyalu3alyy U NOPSAJOK Ha3HAYEHUs, HO, TEM HE MEHEe, HaKa3aHUE «3alllji0 B TYMHUK»
U MCTIBITBIBAET Kpu3Hc. [Ipuyem Takoil Kpu3HuC HE €CTh pe3ysbTaT TOJbKO OLIMOOK U
IIPOCUETOB B IIPOBEACHUH NIEHAIN3AIMH, HECMOTPS Ha TO, YTO UX MHOKECTBO B COBpE-
MEHHOU YrOJIOBHO-IIPAaBOBOM MOJIMTHKE. B CyIHOCTH, KPU3UC HAKA3aHUS 3TO BIOJIHE
3aKOHOMEPHBIHA MpoIecC, 00YCIOBIEHHBI OJHOCTOPOHHOCTHIO TPAJUIMOHHOIO 3a-
MPETUTETHHO-KapaTeIbHOT O MOIX0/a, €T0 HEJOCTATOYHON APPEKTUBHOCTHIO B HOBBIX
COIIMAIFHO-DKOHOMHUYECKHUX YCIOBUSAX. B HCTOpMM pa3BUTHS KaXXJI0ro oOIIecTBa

7 Tlpu aHanm3e UCIONB3YIOTCS CBOIHBIE CTATHMCTHYECKUE CBEICHMS O COCTOAHMHM CYIMMOCTH B Poccuu 3a
2020 r. CypmebHoro nemaprameHta npu BepxoBHom Cygme Poccuiickoii ®enepanuu. Pexum nocryma:
https://cdep.sudrf.ru/index.php?id=79&item=4894 (nara obpamenus: 10.09.2021).
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HaKa3zaHHe MPOXOIUT MyTh OT TeHe3uca 10 Kpu3nca, KOTOpbIi 00yCIOBIMBaET HEOO-
XOAMMOCTH IIMPOKOTO BHEAPEHHS aJIbTEPHATUBHBIX YTOJOBHOMY HAKa3aHUIO CPEJCTB
BO3/CUCTBHS Ha MIPECTYITHOCTh, B TOM YHUCJIE BBI3BIBAET MOTPEOHOCTH €T0 JIOTIOIHEHHS
Y COYETaHMS CO CPEACTBAMHU BOCCTAHOBHUTEIBHOTO MpaBocyaus. CienoBaTensHo, BOC-
CTAHOBUTEJIbHBIN MOJXO0/] B ONPEICICHHOM CMBICIIC SIBIACTCS «INATCKTHYECKUM OTBe-
TOM)» Ha KPU3UC YTOJIOBHOT'O HaKa3aHMS.

Takum o00pa3oMm, HCTOPHYECKM BO3HUKHOBEHHE M Pa3BUTHE KOHIICTIIHU
BOCCTAHOBUTEILHOTO IPABOCYIUS SIBISETCS BIOJIHE 3aKOHOMEPHBIM IIPOIECCOM,
00YCIIOBIICHHBIM HEOCTaTKaMH M M3JepKKaMH TPaJUIIMOHHON MOJIEH IPaBOCy Iusl,
C XapakTepHbIM ISl HEe «KPU3UCOM YTOJOBHOTO HAaKa3aHMs», MOJITOJIKHYBIINM
K TIOMCKY W BHeIpeHHIO Oosiee THOKHX W (P (EKTUBHBIX aJbTEPHATHBHBIX CIIOCOOOB
YperynupoBaHus KOH(IJIMKTA, BEI3BAHHOTO MTPECTYIIIICHUEM.

Kak mokaspIBaeT n3yueHHe pa3BUTHUSI HAKa3aHUS B UCTOPHU POCCUHCKOTO YTo-
JIOBHOTO TIPaBa, OHO MPOLLIO BCe crenuduiyeckre 3aKOHOMEPHOCTH CBOEH 3BONIOLNT
(mo IT.A. Copokuny). B HacTosIIee BpeMs JOIDKEH HACTYIMTh CIEAYIOIIUH 3a 3THM
3Tal, COIMAILHBIC MPEINOCBUIKM U 3aKOHOMEPHOCTH KOTOPOTO MBI Ha3BaJIH BBILLIE.
OTOT HOBBII 3TaN JOIKEH ObITh 03HAMEHOBAH CTAHOBJICHUEM M Pa3BUTHEM BOCCTaHO-
BUTEJIBHOTO TIPABOCYAMS U MEAMAIMN B POCCUIICKOM yroJoBHOM Ipase. Ero nputu-
’KEHUe TpeOyeT COBMECTHBIX YCHIINH 00I1IeCTBA U FOCY1apCTBa /7Sl TOr0, YTOOBI HACTY-
TN HEOOXOJMBIE COITATIbHO-IIPABOBBIE (PaKTOPBI, KOTOPHIE COTIIACHO BBIICIICHHBIM
3aKOHOMEPHOCTSIM TIPUBEIYT K HYy’)KHOMY PE3yJIbTaTy, Kak 3T0 3aKOHOMEPHO ITPOHCXO-
quno B CIJA u crpanax EBpomnsl.

BMmecTe ¢ TeM BBIIEIEHHBIX TPEX 3aKOHOMEPHOCTEH, XapaKTepHU3YIOUINX ypo-
BEHb PAa3BUTUS U CaMOOPTaHM3ALMH OOIIECTBA, €r0 OTHOIIEHHE C TOCYAapCTBOM, H
KPH3HC HaKa3aHUs ellle He JOCTaTOYHO JUIS CTAHOBJICHUS U Pa3BUTHUS MEANALUH U JIpY-
T'HX IPOrpaMM BOCCTaHOBUTEIBHOTO MpaBocyaus. JlomKHaA JIeHcTBOBATH €Ile OJHA
3aKOHOMEPHOCTb.

4. Meouayus u opyeue npozpammbsl 80CCMAHOBUMENLHO20 NPABOCYOUs NOJY-
yalom pazeumue no mepe pacuupenus OUCHOZUMUBHBIX U, HANPOMUS, CYIHCEHUsL UMNe-
PAmMUGHbIX HAYal, YCUNEHUS YACMHbIX U O2PAHUYEHUSs NYOIUYHBIX UHMEPEcOo8 6
V20lI08HO-NPABOBOM PeCYIUPOBAHUU.

JlaHHas1 3aKOHOMEPHOCTH MOKAa3bIBAET, YTO TAKHE MPHUCYIINE MEAUAIUH U APY-
T'HM [IPOrpaMMaM BOCCTAHOBUTEIHLHOTO IPABOCY NSl XapaKTEePHbIE MPU3HAKH, KaK aK-
TUBHOE M MHULMATUBHOE y4acTHE CTOPOH U BOBJICUCHHOCTH IOCPEIHHUKA B YpPeryJu-
pPOBaHMM KOH(IUKTA, BHI3BAHHOTO TIPECTYIUIEHHEM, OpPraHU4YecKd (BHYTPEHHE)
CBSI3aHBI C JUCIIO3UTHBHBIM PEXHMOM B YTOJIOBHOM IPaBe, B COOTBETCTBUH C KOTOPHIM
YJacTHOE JIMIIO B Chepe YroNOBHO-IIPABOBOTO PEryIUPOBAHUS MPH3HACTCS aKTUBHBIM
CyOBEKTOM IpaBa.

WHpIMK cloBaMHM, pa3BUTHE MEAMAIlMM HAXOJUTCS B TECHOM B3aMMOCBS3H
C PaCHIMPEHNEM JAUCIIO3UTUBHOCTH, T.€. IPAB M BO3MOKHOCTEH YaCTHBIX JIUI] B paMKax
YTOJIOBHO-TIPABOBOTO OTHOIICHMS, TaK KaK NPUMEHEHHE MpPOIEIyphl MeIuanuu
B Ka4yecTBe Crocoba pa3penieHne yroJIoBHO-IIPABOBOTO KOH(IMKTa HEBO3MOXKHO 0€3
ydeTa BOJIA €r0 CTOPOH — MOTEPIIEBIIETO U JIMIA, COBEPUIMBIIETO MPECTYIICHUE.

«/lMCTIO3UTHUBHBIA PEXUM CO3/1aeT MPABOBYIO Cpely, B KOTOPOM YacTHOE
(pusnueckoe UM IOPUANIECKOE) JUIO AKTUBHO peau3yeT MpaBoO Ha 3aLIUTy CBOUX
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CyOBEKTUBHBIX TPaB B paMKaX yTOJIOBHO-TIPABOBBIX OTHOIICHHH C TOCYJapCTBOM U
NPECTYIHUKOM (TMIpHYUHHUTENEM Bpeaa). KoHeuHO! 1enbio TUCTIO3UTHBHOTO peryIiu-
pOBaHUs ABIIAETCS oOecreueHne 6€30MacHOCTH YaCTHOTO JIUIA B cepe yroJoBHO-IIpa-
BOBBIX OTHOIICHUH, a MPOMEKYTOUHBIMU — OOecIie4eHrue CBOOOIBI JINIA B PaMKax
MI0JIb30BaHUs NPUHAMJISKALIUM €My OJlaroM, BOCCTAHOBJIEHHE MpPaB MOTEPIIEBIIETO,
paciiMpeHre BO3MOKHOCTE! 111 CaMO3aIlUTh».

HaBas Takoe onpenenenue, TeM He MeHee J.JI. CUIOpEeHKO OTMEUAeT, YTO «A0JI-
roe BpeMs HayKa UCXOJWIA U3 allpMOPHON OLEHKH YTOJIOBHOI'O IIPaBa KaK MCKIIOYH-
TEJIbHO ITyOIMYHON MPaBOBOM OTpaciy, 3aHUMallach TEOPETUYECKOM pa3paboTKo ero
KapaTelbHO-PENPECCUBHBIX MeXaHU3MOB. CTaTyC 4acTHOIO JMLA IIPU 3TOM paccMar-
pHBAJICS 110 MPEUMYIIECTBY Yepe3 Npu3My OOSI3aHHOCTH NMPECTYHHUKA TIOHECTH HaKa-
3anue. Takol MOJAXO0 M CeroHs SBJISIETCS IPHOPUTETHBIM. B OONBIIMHCTBE HAyYHBIX
COYMHEHHUH YTOJIOBHOE MPABO IMO-NPEKHEMY MO3UIUOHUPYETCS MO0 Kak Qopma
rOCy/IapCTBCHHOM 3KCITAHCHUHU U CPEICTBO y3akoHeHUs Hacwmms (Sidorenko, 2013:4).

Brnonne 3aKk0HOMEPHO, YTO TOCHOJICTBO 3TUX MApaJIUrMalIbHBIX YCTaHOBOK IIpe-
MATCTBYET Pa3BUTHIO MEAMALIMU U APYTUX MPOrpaMM BOCCTAHOBUTEIBHOI'O MPABOCY-
JUst, IPENoJaraoluX CyIECTBEHHYIO MepYy IPaBOBOM CBOOO/1bI MOTEPIEBIIETO JINLA
B paMKax YTOJIOBHBIX MPABOOTHOIIEHHH, IPUOPUTETHYIO 3aIUTY MPaB U 3aKOHHBIX WH-
TEPecOB JUYHOCTH U BCECTOPOHHEE 00ECIIEUeHUE UX BOCCTAHOBIICHHUS.

Ho ecnu cpaBHHMBaTh ¢ COBETCKMM YIOJOBHBIM 3aKOHOJATEILCTBOM, CIIEIYeT
MPU3HATH, YTO PA3BUTHE COBPEMEHHOTO YTOJIOBHOTO IPaBa XapaKTEPHU3yeTCs TCH/ICH-
[Uel pacIIMpeHHs MPEIesIOB HCIIOIb30BAHNS AUCIIO3UTUBHOTO METOAA B YTOJIOBHO-
paBoBoM peryiupoBanuu (Andrianov, 2019:33).

OpaHako no-MpekHeMyY, HECMOTPS Ha IEPBOOUYEPEIHYIO OXPaHY HHTEPECOB JINY-
HOCTH (CT. 2) U 3HAUUTEJIBHOE PACIIUPEHNE TUCIIO3UTUBHBIX 3JIEMEHTOB B YTOJOBHO-
MIPaBOBOM PETyJIMPOBAHUH, Y POCCUMCKHUX I'Pa)/1aH HET YBEPEHHOCTH B IOCTATOYHOMN
3¢ (HEeKTUBHOCTH TOCYAApCTBEHHOW 3alllUTHhl UX IMpaB M 3aKOHHBIX MHTEpecoB. Tak,
COTJIaCHO MPOBEJEHHOMY HAMH COIHMOJOTMYECKOMY HCCIe0BaHUIO,® Ha BOMpPOC O
(akTHUECKOM MOJIOKEHHUHU MOTEPIEBIINX OT MIPECTYIUIEHUS B chepe yroJIoBHOTO Mpa-
BOCYUsl, UMb 3 % PECIOHIEHTOB OTBETHIIM, YTO MHTEPECHI MOTEPIEBIINX OT Tpe-
CTYIUIEHHH MTOJIHOCTBIO YIOBIIETBOPAIOTCS; 30 % — MHTEpEeCH yAOBIETBOPSIOTCS, HO
HE B MoJHOM oOBeme; 52 % — HuHTepechl ckopee He ynoBieTBopsitoTcs; 10 % —
MHTEPECHl MOTEPIEBIIUX OT MPECTYIUIEHUH BOBCE HE YAOBJIETBOPSIOTCS, a 5 % ompo-
LIEHHBIX 3aTPYAHSAIOTCS OTBETUTH HAa ATOT BOIPOC, TAK KaK HE CTAIIKMBAJIUCH C TAaKOM
poOIEeMaTHKOM.

Pa3BuTre Meauanmu u Ipyrux nporpaMM BOCCTaHOBUTEIBHOTO MTPABOCY AU, Ha
HAIll B3IJISA, CIIOCOOHO MOBBICUTH PEAIbHYIO 3allMIIIEHHOCTh MPaB U 3aKOHHbBIX HHTE-
pecoB rpaxkaas, 3G(HEKTUBHOCTh U TIOJTHOTY BO3MEIIEHHS Bpea, MPUIMHEHHOTO TIpe-
CTYIUIEHUS ¥ YPOBEHb BOCCTAHOBIICHHSI COLIMAIbHOM CIIpaBeUIMBOCTH IO YTOJIOBHBIM
nenam. Menuanust cnocoOHa yCHIMTh B paMKaX YIOJOBHO-IIPAaBOBBIX U YI'OJIOBHO-
MPOLECCYaJbHBIX OTHOIIEHUM, ¢ OJHOM CTOPOHBI, CBS3b «IOTEPHEBIIAN U MPECTYII-
HUK» (CTaTyC KaXJIOW M3 CTOPOH), T.€. 00ECHEeYUTh MOTEPIIEBIIECTO JOCTATOYHBIMU
IIPABOBBIMU BO3MOKHOCTSIMM i1l HauOoJiee IOJIHOTO BOCCTAHOBIJIEHUS €ro Ipas,

8 B pamkax IpOBEJIEHHOr0 HAMM HCCIEN0BaHUs ObLIO MpoankeTHpoBaHo 200 rpaxaaH TAKMX CPaBHUTEILHO
0JIaromnoTyYHbIX PETHOHOB CTpaHbl, Kak MockBa U MOCKOBCKast 001aCTh.
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BKJIIOYAs BO3MEIIIEHUE BpE€Aa, NPUYMHEHHOIO IPECTYIUIEHUEM, a IPECTyIHHUKA
BO3MOXXHOCTSIMH BCELIEJIO YAOBIETBOPUTH MOTPEOHOCTH KEPTBBI U CMATYHUTH IOPHUIU-
YeCKHUE MOCIEACTBHSI COIEIHHOr0; C IPYTrOi CTOPOHBI, CBSI3b «TOCYAAPCTBO U MOTEP-
NEBIINI, I/Ie TOTepHeBIINi 001aJaeT mpaBoM TpeOOBAaTh Y roCy1apCcTBa OCBOOOXKIe-
HUsl 1100 MPUBJICYEHUS BUHOBHOTO K YrOJOBHOM OTBETCTBEHHOCTU WJIM CMSTYEHHS
€My HaKa3aHHs.

Kpome BbISIBJIEHHBIX COLIMAIbHO-IPABOBBIX 3aKOHOMEPHOCTEH, XapaKTepu3yto-
IIMX HOSBJIEHHWE MEAMAIMM U JPYI'HX IPOTrPaMM BOCCTAHOBUTENILHOTO NPaBOCYIHS,
aHaJIM3 UCTOPUU TOM KOHLIEIINH B 3apyOEKHBIX CTpaHaX MO3BOJISET BBIICINUTh TAKXKE
OIIPENETICHHBIE 3AKOHOMEPHOCIU IG0NIOYUU KOHYERYUU BOCCMAHOSUMENTLHO20 NPAGO-
cyous. B oTnuuune 0T 3aKOHOMEPHOCTEN CTAaHOBJICHUS ITPOTPaMM BOCCTAHOBHTEIBHOTO
IIPABOCY 1M, 3aKOHOMEPHOCTU MX 3BOJIOLUHU XaPAKTEPU3YIOT ONPENEICHHBIE YCTON-
YUBBIE TEHACHLUH AAJTBHEHILIEro pa3BUTHUS 3TON KOHLIETILNH, Y€PE3 KOTOPbIE IPOILLITN
MHOTME TOoCyAapcTBa HAa IMYTH K COBPEMEHHOMY COCTOSIHHIO BOCCTAHOBUTEIIBHOTO
IIPaBOCYAMUS.

CornacHO H3YYEHHIO 3apyO€KHOTO ONbITa Pa3BUTHE MEIUAUUU M JIPYTHX
MPOrpaMM BOCCTAaHOBUTENILHOT'O NMPABOCYAMS B YTOJIOBHBIX JeNlaX MPOUCXOINT:

— 0T He)OPMAIM30BaHHON (IKCTIEPUMEHTAIHLHON) MEANAIINY, OCHOBAHHOW Ha
OOIIMHHOM cII0c00€ pa3pellieHus: CIopoB, 10 MHCTUTYAIU3UPOBAHHON M 3aKOHOJa-
TEJIHO PETJIAaMEHTHPOBAHHOH (BOIUIOLICHHON B CIIEMAIEHOM 3aKOHE) MEHALINH;

— OT rPa)JaHCKO-TIPABOBOM K yrOJIOBHO-ITPABOBOM MEANAIINH;

— OT TMpPECTYIUICHWH HECOBEPIICHHOJETHUX K HpOrpaMMaM B OTHOUICHUH
B3POCJIBIX IPECTYIHUKOB;

— OT MpOorpamMM MO NPECTYIUICHHSIM HEOONBbIION TSHKECTH (Kak MpaBHIIO,
MMYILECTBEHHBIM U JIETKUM TEJIECHBIM) K IpOorpammam 1o 0ojee TSXKKUM MpecTyIuie-
HUSM (OT OIpaHUYEHHOM 10 HEOTPaHUUEHHOM KaTeropuel MpecTyIuieHus: MeIMalum);

— OT Y3KOro Kpyra («IpecTyMHUK-IIOCPEAHUK-)KEPTBa») K O0jee MHUPOKOMY
KpYyry BOBJICYEHHBIX B BOCCTAHOBUTEIIbHBIE MPOTPAMMBI YYAaCTHUKOB («IIpeICTaBU-
TeJIN OOIEeCTBEHHOCTU-TIPECTYHUK-TIOCPEAHUK-KEPTBA-UJICHbI OOLMHED»);

— OT y3KOIIPEIMETHOM MeINalny, HalpaBJIeHHOH Ha IPUMHPEHHE C TOTEPIIEB-
IIMM [T MCKITIOUEHUS YTOJIOBHOTO TIPECIIeIOBaHMUs, 0 UCIOIb30BAHUS BOCCTAHOBU-
TEJBHOTO TIOAXOJA JUISL PEIIeHUs IIHPOKOTO0 KOMIUIEKCAa YTOJIOBHO-TIPABOBBIX
BOIIPOCOB.

AHanu3upys ¢ TOYKU 3pEHUS BBIJICIECHHBIX 3aKOHOMEPHBIX TEHIECHLUUN POCCHil-
CKYI0 IPAaKTHKY BOCCTAaHOBUTEJIBHOTO MPAaBOCYJUS MO YTrOJOBHBIM Ji€JaM, CIEAyeT
IIPU3HATh, 4TO Poccust HaxoauTCs TONBKO B Hayane 3toro myTu. M, HecMoTps Ha Oosee
yeM 20-1eTHUH MO3UTHUBHBIA OMBIT SKCIEPUMEHTAIBHOTO HCIOIb30BAHHUS BOCCTaHO-
BUTEJIbHBIX IPOTPAMM I10 JieJlaM O INPECTYIUIEHUSX HEeCOBEpIIEHHOIETHUX, B Poccun
HO-TIPEXKHEMY OTCYTCTBYET (e/iepaibHOe 3aKOHOAATEIbHOE 00ecIeueHIe UX peann3a-
IIUH, YTO, HECOMHEHHO, MPEMATCTBYET YCTOWYNBOMY Pa3BUTHIO BOCCTAHOBHTEIHHOTO
npaBocyaus B Poccuiickoit @denepannu (Karnozova, 2019:86).

OrneHuBas JalbHEHITYI0 EPCIEKTUBY MEANAIMH M APYTUX MPOrpaMM BOCCTa-
HOBUTEJBHOTO NpaBocyaus B Poccum Hapsy ¢ BellIEyKa3aHHBIMU COLIMAIbHO-IIPABO-
BBIMH 3aKOHOMEPHOCTSIMH, XapaKTePU3YIOIIUMH COBPEMEHHBIE IPEANOCHUIKH, HENb35
HE CKa3aTh M 00 HCTOPUUYECKHUX MPEINOChUIKAX, KOTOPBIE B CHIIY IIPEEMCTBEHHOCTH B
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Pa3BUTHH NIPaBa, MOTYT CIIOCOOCTBOBATH 3TOMY IPOLIECCY U IaTh TOTYOK aKTHBH3ALINU
3THX 3aKOHOMEPHOCTEMN.

B cuiy 3akoHOMEpHOCTH MPEEMCTBEHHOCTH, B TOM YHCIIE M B Pa3BUTHH yTOJIOB-
HOTO TpaBa, ONPEACTICHHBIH HMITYJIbC PAa3BUTUIO MEIWAIMd U JIPYTHX IMPOrpamm
BOCCTAHOBUTENIFHOTO TpaBocynusi B Poccun MoryT nath cienyronme ucmopuyeckue
axmopur:

— TPUBBIYHOCTh MHCTHTYTA NMPUMHUPEHHUS UL YTOJIOBHOTO mpaBa Poccum co
BpPEMEH MEPBBIX €r0 HCTOPUIECKUX MaMSITHUKOB.

WHCTUTYT NPUMHUPEHHS XOPOIIO U3BECTEH POCCUHCKOMY YTOJIOBHOMY IpaBy C
CaMOro paHHEro Inepuoja ero (GopMHUpPOBaHUs, KOTOPBIM B CHIIy NE€pPBOHAYAIBHOTO
€IMHCTBA C IPaXIAHCKUM IIPABOM, XapaKTepH30Bajcs MpeolIaJaHueM B €ro cojaep-
’KaHUU YaCTHOIIPABOBOI'O Hayaja M HAlLEJIEHHOCTH OTBETCTBEHHOCTH Ha BO3MEIlIEHHUE
pa3iauuHOoro Bpeaa ((hu3nueckoro, MOpajabHOTO U MAaTEPHAIIBHOTO).

Taxk, no Pycckoii [IpaBae (XI—XII BB.) BUHOBHBII 32 MPUUNHEHHUE CMEPTH JIPY-
roMy Juiy (6e3 oTArdaroumx 00CTOsITENbCTB) MPUBJICKANICA K yIuiaTe mrpada (BUpbI)
U K TOJIOBHUYECTBY — BO3MEILEHHIO ylepOa pojacTBeHHukam youtoro (Efremova,
2011:84—90).

— pEeNUruo3Has Tpaaulys MPOLIEHUs, CBOMCTBeHHAst HapoaaMm Poccum.

CrnenyeT npu3HaTh, YTO CTPEMJICHHE NPOIIATh — OJ[HA U3 BAKHEHIINX YepT Xa-
pakTepa poCCHHCKOro Hapo/a, OJaronpusaTCTBYIONIAs Pa3BUTHIO MEIHALIUU U IPYTUX
pOTrpaMM BOCCTAaHOBUTEIBHOTO MPAaBOCYHsl. BOT HEKOTOpBIE IIUTATHI M3 PEIUTHO3-
HBIX TEKCTOB, TIOCBSIIEHHBIE MPOLICHUIO: «KaK XPHCTOC MPOCTUI Bac, Tak U BbI; 100,
€CITi BbI Oy 1eTe MPOoLIaTh JIIOASM COTPEIIeHHS UX, TO TpocTUT U Bam OTen Bam Hebec-
HBII; a ecli He OyJeTe mpomaTh JIOASIM COrpeneHus ux, To u OTen Ball He TPOCTUT
BaM corpemenuit Bamux» (Gritsenko & Kalugina, 2007:23).

OpHako NpoIIeHNe U MPUMHUPEHHE KaK CIocoObl pa3penieHnss KOHQJINKTOB T0-
OIIPSIOTCS HE TOJIBKO XPUCTHAHCKOW PEITMTHO3HOM Tpaauiued, oObldam U oOpsiIbl
PUMHUPEHUS CYIIECTBOBAJIH U Y IpYTHX Hapo10B Poccun (k mpumepy, «Cy1 Mazaaum»
WIN TUBaH CIIPaBeUIMBOCTH; ATAIbIYECTBO; «HCKYCCTBEHHOE POJICTBO», «MOJOYHOE
POICTBOY, «BBOJI B IOM».

IIpoBeneHHBINT HAMU MCTOPUYECKUI aHAIN3 MOKa3bIBAET, YTO B 3apyOEKHBIX
CTpaHax MeAMaluM U JApPYyTHe MpOrpaMMbl BOCCTAHOBHUTEIBHOIO IPABOCYAUS TaKXkKe
3IKAYTCS Ha HAPOAHBIX OOBIUASX W MECTHBIX TPAJAMIMAX Y4acTHsl OOIIMHEI B pa3pe-
nieHuy crnopoB. He ciywaiiHo mosToMy Menuanusi HCTOPUYECKH BO3HHKAJA TaM, IJe
ObUIM Pa3BUTHI TPATULMU OOLIMHHOTO Pa3pelieHusl CIIOPOB Cpeld MECTHOTO Hacele-
HUS, @ TAK)KE HEKOTOPBIE PEJIUTHO3HbIE TeUeHUs. B cnernuanbHbix paboTax, MOCBSIIEH-
HBIX BOCCTAHOBUTEJIBHOW IOCTHLIUM M MEIUalUM, OTMeuaeTcs OIM30CTh MO 3TOH
KOHUEMINH U UACH «Ty3eMHOTO MPaBOCY M.

— NpaKTHKa MPUMEHEHHUS albTEPHATUBHBIX YTOJOBHOMY HAaKa3aHHUIO Mep
00I11eCTBEHHOT'O BO3JIEHCTBUS COBETCKOI'O IEPUO/A.

[Tockonbky Menuanus u Apyrue NporpaMmbl BOCCTAHOBUTEIBHOTO TPABOCY U
NPEoNaraloT akTHBHOE YYaCTHE WICHOB OOIIMHBI M IIPECTaBUTeNei 00IIecTBEHHO-
CTH, CYIIECTBEHHBIM HCTOPUIECKUM (PAKTOPOM, CITIOCOOCTBYIOIIUM PA3BUTHUIO TaHHBIX
nporpaMM B Poccuu, MOXET CIyXHTh NpPaKTUKAa NPUMEHEHUS albTePHATUBHBIX
YTOJIOBHOI OTBETCTBEHHOCTH MEpP OOIIECTBEHHOTO BO3/ICHCTBHS, CYIIECTBOBABIIAs B
COBETCKHUU MEPUOJ.
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Hamomuum, uro YK PCOCP 1960 r. mpeaycmarpuBaiack BO3MOXHOCTH
OCBOOOKICHHSI OT YTOJIOBHOW OTBETCTBEHHOCTH C TIepeadeii /iejia B TOBAPUIIICCKUI
cyn (ct. 51) u ¢ mepeayuelt BHHOBHOTO Ha MOPYKH (cT. 52). Takue mporpaMmmbl BIIOJTHE
COOTBETCTBOBAJIN KOHLIEMIIIUU BOCCTAHOBUTEIBHOIO IPABOCY NS

Takum 00pa3zom, B OTJIMYUHM HEYJOBJIETBOPUTEIBHOIO COCTOSHUSL COLMAIBHO-
MOJIMTUYECKHUX MPEANOCHUIOK CTAHOBJICHUS MEANALIUU U IPYTHX IPOrpaMM BOCCTaHO-
BUTEJIBHOTO NpaBocyaust B Poccuu, cienuanbHO-I0pUANYECKUE U HICTOPUYECKUE MTPel-
MOCBUIKH MOTYT OBITh OIIEHEHBI KaK OJIaronpHsITHHIE.

BriBoabI

1. B coBpeMeHHO# POCCUUCKON YTOJIOBHO-TIPABOBOW MOJIUTHKE CKIIA/IBIBAETCS
JIMaJeKTUYeCKOe MPOTUBOpeUre MexX Ty cBoiicTBeHHOM YK PD 1996 r. kpumuHanmza-
[IUOHHON M30BITOYHOCTHIO U MEHAIN3AMOHHON pa30alaHCUPOBAaHHOCTBIO U CTpEMIIE-
HUEM MPaBOIPUMEHUTENS] UCIOJIb30BaTh 3aJ0XKEHHBI B YTOJIOBHOM 3aKOHOJATElb-
CTBE MOTEHLUAI (IIPEX/IE BCETO HHCTUTYT OCBOOOXKICHUS OT YTOJIOBHOM OTBETCTBEH-
HOCTHU U HaKa3aHUsl) JUIsl CHUKEHUS U COKPALLEHUSI YPE3MEPHOro 00beMa yrojoBHOM
penpeccun. [loucky 6ananca nim, o KpaiHeil Mepe, yMEHbIIEHUIO IPOTUBOPEUHS B
3TOM BoIpoce OyIeT crnocoOcTBOBaTh pa3BuTHe B Poccum menmanum M JIpyrux
IIPOrpaMM BOCCTAHOBHUTEIBHOIO IPABOCYIUS B Pa3pEIICHUU YIOJIOBHO-NPABOBBIX
KOH(JIUKTOB.

2. IIpoBeneHHOE HCClIEI0OBaHUE MTO3BOJIMIIO BBIIBUTH KOMIUIEKC 3aKOHOMEPHO-
CTEH, XapaKTepU3yIOLUIMX BOSHUKHOBEHHWE M PA3BUTHE KOHLEMLHUHA BOCCTAHOBHUTEIb-
HOTO TPaBOCY/AWS, YY€T KOTOPbIX HEOOXOIMM JUIs BHEAPEHUS U PACIPOCTPAHEHHS
MEIMalu U JPYyTUX BOCCTAHOBUTEIBHBIX IPOTrPaMM JUIsl Pa3pelleHUs] yroJOBHO-
IIPaBOBBIX KOH(IUKTOB.

3. B culy 3aKkOHOMEPHOCTU IPEEMCTBEHHOCTH B Pa3BUTHM YTOJIOBHOTO IpaBa
OIPEJCIICHHBI UMITYJIbC BHEAPEHUIO MEAMALMU U APYTUX MPOrpaMM BOCCTAHOBHU-
TeJILHOro mnpaBocyaus B Poccun MOTyT Aath cienyrolue UCTOpUYEecKHe (aKTOpbI:
MIPUBBIYHOCTH HHCTUTYTA IPUMHUPEHUS JUIsl yTOJIOBHOIO paBa Poccuu co BpemeH nep-
BBIX €r0 UCTOYHHMKOB, CBOMCTBEHHAs €€ HapoJaM PEJIMIHO3Has TPaJAULIUs MPOLLEHUS,
a TaKXKe ONBIT MPUMEHEHUs aJbTEPHATUBHBIX YTOJIOBHOMY HakKa3aHHIO Mep oOiie-
CTBEHHOI'O BO3IEMCTBHSI COBETCKOTO MEPHOAA.
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Ponb uncppoBmsauum Bo B3ammoaencTBmum cyaebHbIX
M HOTapuarnbHbIX OPraHoB
B NPUMEHEeHUN NpMMUpPUTESbHbIX Npouenyp

A.B. Bernuenl<

Poccuiickuii yHUBepCcUTET MpyKOBI HAPOAOB, 2. Mockasa, Poccuiickas Dedepayus
P<begichev100@mail.ru

AnHoTauus. VMccnenoBan nopaaok nudpoBoro B3auMOJISHCTBUS Cyla U HOTapuara B BOIIPOcax
IIPUMEHEHUS BHECYJeOHbBIX TPUMHUPHUTEIBHBIX POLENYP B IIEPHUOJ] BCEOOIIEel IUIKUTAIN3ALNT MEKBe-
JIOMCTBEHHOT'O B3aUMOJICHCTBHSI, TO3BOJISIONICH YCTAHOBUTH HOBBIC (POPMBI 3aIIUTHI IPaB M 3aKOHHBIX
WHTEPECOB IPAXKIAH U IOPUANIECKHX JIAI] IPH Pa3pelIeHHH IPpaskIaHCKO-IIPABOBBIX CIIOPOB. ABTOP IIPO-
BOJIUT aHAJIHM3 BO3MOXKHOCTEH LU(POBOTO MPABOCYAUS U BHIBOAUT KPUTEPUU B3aUMOJICHCTBHS OPraHOB
HOTapuaTa ¥ CyAa NPH HCIONb30BaHHHM MEIMATHBHBIX COTJIAIICHWH, 3aKIIOUYEHHBIX B HOTapHaJbHOU
dopme. M3ydeHO COBpEMEHHOE COCTOSIHUSI IPAaBO3AIUTHOMN JIEITEIbHOCTH IEKTPOHHOI0 HOTapHaTa 1o
YIOCTOBEPEHUIO AMCTAHIIMOHHBIX MEIUATUBHBIX COTJIAlIeHUH. [[ens: chOPMUPOBATH MPEICTABICHUE O
HOBBIX BO3MOKHOCTSIX HOTapHaTa M0 HOTapHAJIbHOMY yIOCTOBEPEHHUIO TUCTAHIIMOHHBIX MEANATHBHBIX
cornanieHui 1 GopMHPOBAHUIO MIEPCIIEKTUBHON TIAaTHOPMEI HUPPOBOTO B3aNMOAEHCTBHUS OPraHOB HO-
Tapuata W Cy/a, OCHOBAHHBIX Ha aHAJIM3¢ HOPMATHBHO-NPABOBBIX aKTOB M HAYYHBIX HCTOYHUKOB.
Memoovi: cpaBHUTEIFHO-IIPABOBOM, OITMCAHMsI, HHTEPIPETAINN; TEOPETUIECKHE METOIBI (POPMAaTBEHOMN
U JUaJIeKTUYECKOH JIOTUKHU. [IpUMEHsIIMCh TaKkKe YaCTHO-HAYYHbIE METOBI: FOPHINKO-I0TMaTHYECKUN
W METOJ TOJKOBAHHUS IPaBOBBIX HOPM. Peszyavmamui. IIpoBefeHHOE HCCIENOBaHHE IMOKA3ano, YTO
JTUCTAHIIMOHHOE COBEPILIEHHE MEJIUATHBHBIX COTJIAIICHHH, UMEIOLIUX CHITY UCTIOIHUTEIBHBIX JTOKYMEH-
TOB, B YCJIOBHSIX YBETHUHMBAIOIIETOCS BIMSHUS HU(PPOBBIX TEXHOJOTHH Ha MPABO3ALIUTHYIO JESTEINb-
HOCTh CyJia ¥ HOTapHara, IpuoOpeTaeT Ba)KHOE 3HAYCHUE B BOIPOCAX 3aIUTHI PaB CyOBEKTOB SKOHO-
MHYECKAX OTHOIICHUH, MPEeNOCTaBIIONIee BO3ZMOXKHOCTh CHIDKEHHS HAarpy3KH Ha CyI W 3KOHOMHIO
3aTPaTHBIX PECYPCOB JUI CKOPEHIIEero TOCTHKEHHs KOHCEHCYCa B IIPAaBOBOM KOH(IIHKTE.

KnaroueBble ciioBa: oHNIAiH npaBocyaue, HHGOPMAIIMOHHBIE TEXHOJIIOTHU, HOTaApHaT, MEHATHB-
HOE COTJIAIlIeHUEe, AUCTAaHIMOHHOE yJOCTOBEPEHHE CIIENIOK

KoHdaukT nHTEpecoB. ABTOp 3asBIIsieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.

HNudopmanus o puHancupoBanuu. VcciieoBanue BBITIOIHEHO NPU (HUHAHCOBOH MOJICPIKKE
I'panra [Ipesunenra PO Ne HII-3270.2022.2 «OBonronus Win peBONIOUUS IPAXIAHCKOTO CYIOIPOU3-
BOJICTBA: IU(POBU3ALNUS Yepe3 IPU3MY HCKYCCTBEHHOTO HHTEIIEKTa.

Jlama nocmynnenus 6 pedaxyuio: 26 gespans 2022 e.
Jlama npunsmus x neuamu: 15 anpens 2022 e.
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Introduction

Modern means of digitalization make it easier for citizens and legal entities
to use communicative modes of interaction. To gain an evidentiary form of such
activities, the participants in civil turnover must rely on the norms of procedural
legislation. Moreover, in order to enhance the stability of economic activity, they
must rely on legal guarantees that ensure their right to protection, regardless of the
type of presented evidence, and the ways of its collecting and recording.

Reforming modern justice seeks to encourage conflict participants to resolve
disputes out of court through conciliation procedures (Rusakova & Frolova, 2022).
The notarial procedure for certifying a mediation agreement is the most convenient
way to resolve the conflict through mutually beneficial negotiations.

According to the “UNCITRAL Commentary on Mediation (2021)” prepared
by the UN Commission on International Trade Law, mediation is an effective and
cost-effective mechanism in resolving various civil law conflicts. With its help, the
parties can not only prevent an impending conflict and resolve it through
negotiations, taking into account the interests of all the parties involved, but also
prevent the situation where only one side in the dispute remains the winner. The
mediation procedure provides the parties to the dispute with significant advantages:
reduction of transaction costs in the implementation of international contracts and
the total number of cases where a conflict can result in the business contacts default.
Moreover, “in the case of successful mediation, the parties often move from an
adversarial approach (“one side against the other”) to a solution-oriented approach
(“both sides against the problem”™)”!.

It is well known that mediation, unlike litigation, requires much less time and
financial costs (Rusakova, Frolova & Inshakova, 2021). Moreover, it is the
contractual procedure for resolving the dispute that is most consistent with the
principles of justice. Thus, having come to an agreement on various issues of mutual
activity, the subjects of economic relations can also form a new basis for further
business relations, which will positively affect the continuity and
interconnectedness of all economic processes in society (Inshakova, Frolova,
Rusakova & Kovalev, 2020).

In this article, we will look at the impact of digital technologies on the process
of administering justice and identify the limits of the online justice implementation.
We will also analyze the current state of the out of court form of the civil rights
protection and possibility of a notarial procedure to remotely certify mediation

T UNCITRAL Commentary on Mediation (2021). Available at: https://uncitral.un.org/sites/uncitral.un.org/
files/media-documents/uncitral/ru/21-07073 _uncitral mediation notes ru.pdf [Accessed 29th January 2022].
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agreements. Moreover, we will define the forms of relations between judicial and
notary bodies in the context of digital interaction and identify promising
opportunities of information technologies for their further development.

Limits of Digital Justice Transformation

In the new conditions of the post-industrial era development, the issue of trust
in the judiciary remains in the state bodies’ focus of attention. Despite the measures
taken and the ongoing reform of the entire law enforcement system, the demand for
judicial protection is not decreasing.

The topic of legal proceedings digitalization, raised in practical and scientific
circles, is associated with the possibility of simplifying the decision-making
procedure and providing unhindered access to legal methods for resolving conflicts
to subjects of civil circulation via electronic means of communication and data
processing. It is worth noting that these issues developed even before the pandemic
boom in the development of information technology.

At the same time, during the period of restrictive measures in the spring of
2020, when access to justice was limited, the key issue of direct participation of
citizens and legal entities in the trial as one of the guarantees of the judicial
protection availability became acute. The process of online presence of participants
in the trial has become a global trend. In some countries (China, Canada, Australia),
certain categories of cases take place entirely online. The possibility of remote
participation in the trial, which appeared in the domestic procedural legislation,
meets the modern demands of society.

At the same time, most of the discussions were focused rather on general
theoretical issues (the robot judge and the limits of artificial intelligence) than on
the implementation of practical procedural issues of the problem under discussion
(Branovitskiy & Yarkov, 2021). In Russian realities, it is still difficult to talk about
an all-encompassing process of online justice. At the same time, one must state the
irrefutable advantages of this procedure, primarily for the system of arbitration
courts. However, we should be very cautious with engaging artificial
intelligence in judicial decisions making. Scientists note that an important
aspect in solving the problem of relationship between the court and modern
technologies is that the widespread introduction of digital technologies into legal
proceedings cannot and should not affect the essence of judicial activity, where
decision making should be always associated with the judge. Artificial intelligence
is just a means in reaching justice; it only acts as an auxiliary tool (Branovitskiy &
Yarkov, 2021).

It seems that this approach is justified in its fundamental approach to human
psyche functioning. After all, the decision made by the court should not only be
legal and lawful, but also relate to issues of morality and justice. Therefore, the
main idea of e-justice should be built in the paradigm of “artificial intelligence —
a tool in decision-making of natural intelligence”. The final decision itself must be
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made by a person (the judge) and under his control. Of course, in cases
of “indisputable justice”, it is possible to allow full automation of decision-making
according to an understandable algorithm, but with a guarantee of the possibility of
an unimpeded and quick review of the decision. Robert Greene, in his fundamental
work on the nature of human psychology, noted that, given the complexity of all
the phenomena in the world, there are never straight-line solutions to the same
problems. It is impossible to build a diagram of a causal chain in advance and get a
100% result, taking into account all the possible consequences; this requires depth
of thought, ability to imagine a multi-step chain of change as many steps forward
as the mind can (Greene, 2018). Based on this, we believe that only the human
mind, capable of critically comprehending all the facts, is able to choose the most
correct decision in a particular case involving specific individuals, in order not only
to make a just decision, but also (to the greatest extent) contribute to establishing
confidence in the judicial system as a public authority based on the core
humanitarian principles.

Determining the boundaries of engaging artificial intelligence into legal
proceedings, one should make a note, which many scientists agree with — one
should not rely on information technology as a panacea for all diseases thus
entrusting it the solution of the national problem of maintaining law and order in
the society.

According to the opinion of the experts of the Center for the Development of
Modern Law published in the analytical report on the use of information
technologies in justice, the most promising areas for improving information
technologies in the Russian judicial system are associated with the development of
automation of legal proceedings. The authors of the report (Kashanin A.V.,
Kozyreva A.B., Kurnosova N.A., Malov D.V.) assert that informatization of the
judiciary due to introduction of modern digital technologies is the most effective
way to raise the level of accessibility and quality of justice in the world. The report
also notes that application of electronic services in administering justice can
significantly speed up the decision-making process and reduce legal costs
associated with the need for physical presence in the courtroom and involvement of
a qualified judicial representative (Kashanin, Kozyreva, Kurnosova & Malov,
2020). In view of the foregoing, one can partially agree with the authors of the
report that the progressive introduction of special automation mechanisms into the
judicial process when considering indisputable claims (using artificial intelligence
technologies) is a promising issue in Russian justice. The development of legal
proceedings in the era of digitalization should not be devoid of human participation,
especially at the stage of decision-making and its actual enforcement. It seems that
artificial intelligence, which offers the most promising directions for resolving a
particular dispute, should be transformed through the prism of human perception of
legal processes, taking into account the inner conviction of the judge in the
correctness of his decision. This humane goal cannot be ignored when discussing
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any doctrinal issues of implementing a digital decision-making algorithm in
procedural legislation.

Out of court protection of civil rights and information technology

Despite various efforts on the part of legislators and scientists aimed at
optimizing legal proceedings, legal regulation of conciliation procedures is
expanding in civil law. And this direction is considered the most promising. In fact,
the Federal Law No. 197-FZ of July 26, 2019 On Amendments to Certain
Legislative Acts of the Russian Federation supplemented the Civil Procedure Code
of the Russian Federation with a chapter providing for the use of conciliation
procedures at any stage of the judicial process in civil cases, as well as during
compulsory execution of a court decision. The law additionally provides for the
possibility of using conciliation procedures at the pre-trial stage of dispute
resolution, backing them up with a mechanism of enforcement. In accordance with
Part 5 of Art. 12 of the Federal Law No. 193-FZ of July 27, 2010 On Alternative
Procedure of Dispute Resolution with Participation of a Mediator (mediation
procedure), a mediation agreement reached by the parties as a result of an out of
court mediation procedure carried out without submitting a civil dispute to a court
or arbitration tribunal, if certified by a notary, has the force of an executive
document. Since October 25, 2019, the possibility of notarization of a mediation
agreement has been practically implemented by introducing a special article 59.1
of the Fundamentals of Legislation on Notaries and its compulsory execution in the
framework of enforcement proceedings (part 1 of article 12 of the Federal Law No.
229-FZ of October 2, 2007 On Enforcement Proceedings supplemented by
paragraph 3.1 that notarized mediation agreements or their notarized copies are
classified as executive documents). Thus, in terms of conciliation procedures, the
notary and the court enter into an interconnected process of protecting the rights of
participants in civil law relations.

One cannot by agree with the fact that the notary performs special law
enforcement functions in the field of protecting the rights and legitimate interests
of citizens and legal entities in regulating pre-trial conflicts; also, it actively
participates in their prevention. All this gives reason to say that notarial activity
helps to reduce the functional burden on the entire judicial system. In support of
this thesis, one can refer to a recent example of the work of notaries in difficult
conditions of restrictions due to the spread of the new COVID-19 infection. In
accordance with the information of the Federal Notary Chamber dated March 19,
2020 “On the Procedure for the Work of Notary Offices during the Period of
Restrictive Measures”, notaries in the Russian Federation continued to carry out
their activities in strict accordance with the requirements of state authorities of the
constituent entities of the Russian Federation.
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According to the President of the Federal Chamber of Notaries K.A. Korsik,
under these conditions, the notarial community was able to quickly organize its
work on notarial certification of transactions and legal facts. This was significantly
facilitated by the preliminary work on the transfer of a number of notarial acts to
digital format as part of the implementation of the national project “Digital
Economy”. According to statistics for 2020, notarial acts performed in digital
format have gained particular importance for the protection of the rights of
participants in civil law relations due to the potential of the “electronic notary”
(Korsik, 2020a).

Employment of the information space in notarial activities has become an
everyday necessity and is significantly useful not only for interdepartmental
exchange, but also for citizens and legal entities, especially in business.
The global trend of greater digital technologies’ role that help optimize notarial
activities is leading to greater load of electronic interaction (Frolova &
Ermakova, 2022).

It should be noted that in the course of its activities, the notary in Russia
performs a human rights function by creating qualified written evidence. As we
have already noted, the notary, being a non-judicial form of protection of civil rights
but legally protecting interests of citizens and legal entities, is also a body of
preventive justice. The function of the notary is to certify indisputable legal acts
and impartially advise persons involved in the performance of a notarial act in order
to prevent the adverse consequences resulting in a conflict situation. Thus, the
notary carries out activities aimed at preventing disputes (Begichev, 2015). In this
paper, we consistently continue to support the idea that the notary contributes to the
prevention of disputes by its activity, and in the event of a conflict situation,
notarized legal facts greatly facilitate administering justice (Begichev, Grebennikov
& Domanov, 2017).

The Ministry of Justice of the Russian Federation also declares the human
rights nature of the activities of the notary, emphasizing in its letter dated
13.08.2014 that the notary performs “public legal functions and is called upon to
ensure the protection of the rights and legitimate interests of citizens and legal
entities by performing the notarial actions provided for by legislative acts in the
name of the Russian Federation™?.

The essence of the human rights function of the notary is realized in direct
interaction with the courts. Notaries record indisputable evidence, which is
subsequently submitted to the court for consideration in a particular case. Thus, the
notary indirectly contributes to the lawful resolution of the dispute.

The notarial procedure for concluding mediation agreements can be attributed
to voluntary jurisdiction, the implementation of which contributes to the
maintenance of law and order without the involvement of the judiciary. The

2 Letter of the Ministry of Justice of Russia No. 16-71832 dated August 13, 2014 Clarifications on a Number
of Issues in the Field of Notaries. SPS “GARANT” Electronic resource. Available at: https://www.garant.ru/
products/ipo/prime/doc/70617602/ [Accessed 29th January 2022].
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preventive nature of the notarial procedure emphasizes the important function of
the notary to ensure the protection of the rights and legitimate interests of citizens
and legal entities on the basis established in Art. 153.1 of the Code of Civil
Procedure of the Russian Federation, the principles of voluntariness, cooperation,
equality, and confidentiality.

The procedure aimed at resolving a dispute with the participation of a
professional mediator is recognized in the world community as significantly
effective (Ermakova, Frolova & Sitkareva, 2020; Ermakova & Frolova, 2022).
At the same time, according to the Information on the practice of applying the
Federal Law No. 193-FZ of July 27, 2010 On Alternative Procedure of Dispute
Resolution with Participation of a Mediator (mediation procedure) for 2015 by
Russian courts, “the percentage of dispute resolution with participation of a
mediator still remains very low (0.007% and 0.01% of the total number of cases
heard by the courts of general jurisdiction in 2015 and 2014, respectively)’™.

One of the reasons for low popularity of out of court mediation agreements
during this period was the lack of legislative guarantees for enforcing such an
agreement. At present, as mentioned above, the legislator has amended this
provision; in this connection, there are grounds to hope for the rise in demand for a
notarial procedure to conclude mediation agreements. As President of the Federal
Notarial Chamber K.A. Korsik noted, “the focus of mediation on solving the acute
problem of high workload of courts, as well as on stimulating peaceful settlement
of conflicts in various spheres of Russian society speaks of its prospects and
relevance” (Korsik, 2020b). Thus, a mediation agreement certified by a notary
emphasizes the importance of the notarial procedure in preventive justice and
corresponds to the modern level of legal protection of participants in civil law
activities.

We would like to highlight the fact reflected in paragraph 2 of the mentioned
Information of the Supreme Court on practice of applying the legislation on
mediation that mediation agreements were not challenged in courts during the
period under review. This circumstance confirms the general conclusion about the
prospects of amicable settlement of disputes.

According to Art. 59.1 of the Fundamentals of the Russian Federation
Legislation on Notaries, the notary certifies the mediation agreement reached by
the parties in accordance with the agreement on conducting the mediation procedure
provided for by the Federal Law On Alternative Procedure of Dispute Resolution
with Participation of a Mediator (mediation procedure).

Scholars have long tended to adopt the foreign experience of the notarial
procedure for certifying mediation agreements due to a number of undeniable

3 Information on the Practice of Application by the Courts of the Federal Law No. 193-FZ of July 27, 2010 On
Alternative Procedure of Dispute Resolution with Participation of a Mediator (mediation procedure) for 2015,
approved by the Presidium of the Supreme Court of the Russian Federation on June 22, 2016. SPS “Consultant
Plus”. Electronic resource. Available at: http://www.consultant.ru/document/cons_doc LAW_200160/
[Accessed 29th January 2022].
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advantages. According to O.A. Ternova, such a procedure is first of all a more
efficient and least costly way to resolve conflicts; the special quasi-state status of a
notary ensures its independence in performing a notarial act, impartiality in relation
to the participants in conflict situation and confidentiality of the mediation
procedure; finally, the notarial form of a mediation agreement is a guarantee of
legal certainty for the parties to the conflict®.

Undoubtedly, these factors are a serious step towards stimulating citizens and
legal entities to resolve their disputes out of court. It seems that when reforming the
procedural legislation, these agreements should be given a prejudicial character and
equate mediation agreements approved by court and mediation agreements certified
by a notary. The current legislation on enforcement proceedings has actually put on
equal footing the enforcement power of both types of mediation agreements, which
is a very important step for the stability of civil circulation.

Digital technologies in mediation agreements certification

The active and widespread use of modern information technologies in the
activities of the notaries has been called “electronic notaries”. Enforcement of a
number of important amendments in the legislation on the implementation of
notarial activities in electronic form on December 29, 2020 has brought the notary
to a completely new level. Among them, is the remote certification of transactions,
i.e., certification without the joint presence of the parties at the same notary.
A mediation agreement certified by a notary can also be carried out remotely,
however it is subject to mandatory registration in a special register of “notarial
actions performed remotely, and transactions certified by two or more
notaries”, which is an integral part of the Unified Notary Information
System and is maintained in an electronic form (Article 34.2 of the Fundamentals
of the Legislation of the Russian Federation on Notaries — hereinafter the
Fundamentals).

The procedure for certifying a transaction involving two or more notaries is
disclosed in Art. 53.1 of the Fundamentals. This type of notarial action simplifies
receiving notarial services with the help of digital technologies, which is especially
convenient at a time when the parties, for various reasons, cannot come to the notary
to jointly participate in concluding a mediation agreement. I would like to
emphasize that this is especially relevant during the period of global
epidemiological catastrophes, such as the spread of the COVID-19 coronavirus
infection.

As a rule, the choice of notaries performing certification of a mediation
agreement is carried out directly by the participants of such a transaction.
It is important to note that according to Art. 59.1 of the Fundamentals,
a mediation agreement is subject to notarization only with the obligatory

4 Mediation agreement: how to resolve a controversial legal issue without a trial. Available at
https://tass.ru/obschestvo/7446699 [Accessed 29th of January 2022].
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participation of one or more mediators who carry out their activities
on a professional basis. Thus, the mediation agreement is signed by the
parties and the mediator or mediators participating in the conciliation
procedure. The competence of the notary includes checking the powers of the
mediator in accordance with the agreement on the mediation procedure and
mediator’s assurance about its compliance in accordance with the requirements of
the Federal Law on the Alternative Procedure for Settling Disputes with the
Participation of an Intermediary (Mediation Procedure), on the basis of which, the
notary indicates in the certification inscription that the powers of the mediator are
checked by him.

According to paragraph 39.1 of the Regulations on the Performance of
Notarial Acts by Notaries, which establishes the amount of information necessary
for a notary to perform notarial acts, and the method of fixing it”, the notary, when
certifying a mediation agreement, must establish the following additional
information necessary for the performance of a notarial act: (1) existence of an
agreement on the mediation procedure; (2) absence of a litigation on the date of
execution of mediation agreement (this issue is clarified by assurances of the
parties and the mediator); (3) presence of certain obligations whose failure to fulfil
led to concluding a mediation agreement (this requirement came into force on
December 10, 2021).

As notarial transactions using remote digital technologies is a novelty, it
seems necessary to give some clarifications on the procedure for remote
certification of a mediation agreement in accordance with the requirements
of Art. 53.1 of the Fundamentals of the legislation of the Russian Federation on
notaries. A mediation agreement, certified remotely, is made with the passage of a
five-step procedure in the following order:

1) “the notary creates a draft mediation agreement in electronic form using
the Unified Notary Information System,

2) a copy of the mediation agreement in electronic form is signed by each
party to the agreement, as well as by the mediator (one of the mediators) in the
presence of a notary with a simple electronic signature, as well as on paper and is
stored in the files of the notary's office,

3) The unified information system of the notary ensures the invariability of
the text of the mediation agreement in electronic form,

4) a copy of the mediation agreement in electronic form with certification
inscription is signed by the notaries who certified it with their qualified electronic
signatures and is stored in the Unified Notary Information System,

5) a certified mediation agreement is registered in the register of remotely
performed notarial acts and transactions certified by two or more notaries of the
Unified Notary Information System”.

According to Art. 53.1 of the Fundamentals, a mediation agreement certified
by two or more notaries in the specified order is considered an agreement concluded
in writing by drawing up one document signed by the parties.
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In accordance with the Procedure for the Interaction of Notaries with the
Unified Information System of the Notary when Certifying a Transaction by Two
or More Notaries, approved by order of the Russian Ministry of Justice No. 222
dated September 30, 2020, the Unified Information System of the notary provides
notaries participating in certifying a mediation agreement with access to electronic
service for preparing a transaction passport of the Unified Notary Information
System; the System provides information about notaries participating in
certification of a mediation agreement, persons who applied for a notarial action
and persons who took part in the notarial action, a unique identifier of the
transaction, the type and text of the transaction with an acknowledgment
inscription, the date and time of the transaction certification, as well as electronic
documents necessary for the transaction certification.

The generated transaction passport is signed with an enhanced qualified
electronic signature of each notary who is engaged in the mediation agreement
certification. By means of the Unified Information System of Notaries
including videoconferencing, interaction between the participants in the
transaction and notaries participating in the certification of the mediation agreement
is ensured.

Entries in the Unified Notary Information System are recorded in
Moscow time, indicating the date and time of signing by the last notary
participating in certifying the mediation agreement, an electronic document
containing the text of the transaction with an acknowledgment inscription and
signed by a simple electronic signature of each participant in the transaction
and the mediator. The same notary also makes an entry in the register confirming
the transaction.

After automatic confirmation of the registration of the mediation agreement
in the register of remote actions it is deemed completed. Subsequently, the certified
mediation agreement may be submitted to the court to confirm the circumstances
described in the agreement.

The presence of a notarized mediation agreement exempts the parties from
going to court to challenge the facts and circumstances recorded in the agreement
and allows to directly address the bailiff service for its enforcement. It should be
noted that the legislation of many European countries (Austria, Belgium, Germany,
France, Scotland, Morocco, the Netherlands, Switzerland) recognizes the executive
power of a notarial act. In these countries, in conciliation procedures, a notary may
act as a qualified intermediary without the obligatory participation of a mediator.
According to experts, the notary, thus, effectively replaces the courts in resolving
various issues, playing a significant role in administering preventive justice’. The
direct enforcement power of the mediation agreement can significantly reduce the

5 See: Benefits of Notarized Mediation Agreement Discussed at International Conference. Available at:
https://40.notariat.ru/ru-ru/news/preimushestva-notarialno-udostoverennogo-mediativnogo-soglasheniya-
obsudili-na-mezhdunarodnoj-konferencii [Accessed 29th January 2022].
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cost of additional recourse to the court in case of non-performance. This rule is
especially important in commercial conflicts®.

In addition to the above advantages, mediation agreements certified via
remote technologies make it possible to avoid unnecessary contacts between the
parties to the agreement due to their possible personal resentment in disputes related
to inheritance, as well as family disputes during divorce, determining the procedure
for raising children and/or dividing jointly acquired property.

Platform for electronic interaction between notaries,
judicial authorities and bailiffs

Currently, the possibility of electronic interaction between the notary and the
court, as well as with the bailiff service, is being discussed, and attempts are being
made to include notaries in the “Justice” State Automated System.

According to the information provided by the Judicial Department at the
Supreme Court of the Russian Federation, an agreement was concluded between the
Judicial Department and the Federal Notary Chamber giving rise to the
development of special software (Portal for Judges of the Unified Notary
Information System); with its help, when considering disputes over hereditary
property division, judges can directly receive information from notaries
about the inheritance case in the form of an electronic document. As a result of
introducing these innovations into practice, the Judicial Department expects that the
process of interaction between courts and notaries will be greatly simplified.
Moreover, electronic interaction optimizes the costs of notaries for paper
production of copies of the inheritance file. The service is not yet operating but the
work in this direction is under way. In accordance with the State Assignment of the
Federal State Budgetary Institution IAC of the Judicial Department for 2020 and
for the planning period of 2021 and 2022, a plan of practical measures to ensure
courts with access to electronic services and optimize notary activities has been
drafted’.

Also, the Federal Notarial Chamber and the Federal Bailiff Service signed an
Agreement on Information Exchange in Electronic Form (approved by the Federal
Bailiff Service of Russia, Federal Tax Service No. 0001/19/2853/01-01-2 on June
30, 2017)%, whose task is to improve the information interaction with data contained
in automated information systems in electronic form between the Federal Bailiff

¢See: Davydenko D. Enforcement of Mediation Agreements: What the New Legislation Brings to
Civil Circulation. Available at: https://zakon.ru/blog/2019/7/18/pridanie_mediativnym_soglasheniyam
ispolnitelnoj sily chto privnosit v_grazhdanskij oborot novoe zak (zata obpamenus: 19.01.2022).

7 See: The Judicial Department and the Federal Notary Chamber launch an online service for judges. Available
at: http://www.cdep.ru/index.php?id=104&item=5558 [Accessed 29th January 2022].

8 Agreement between the Federal Bailiff Service and the Federal Chamber of Notaries on information exchange
in electronic form, approved by the Federal Bailiff Service of Russia, FNP 30.06.2017 No. 0001/19/2853/01-01-
2). Available at: http://www.consultant.ru/document/cons_doc LAW 219643/ [Accessed 29th January 2022].
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Service of Russia and the FNP, which ensures a more efficient exercise of powers
assigned to them by the legislation of the Russian Federation.

Taking into account that “Justice” State Automated System is actively
developing in Russia, which allows interested persons to file an application
and a package of necessary documents with the court electronically, and to
monitor the state of the court case online, we can assert that in terms of procedural
interaction, a solid digital platform has been created to further improve the
electronic format for protecting the rights and legitimate interests of citizens and
legal entities.

Moreover, it should be noted that “Justice Online” super service is being
developed. As Chairman of the Supreme Court of the Russian Federation
V.M. Lebedev in his speech at a meeting of the chairmen of the supreme
courts of the SCO member states on September 24, 2021 noted, this platform will
allow the parties and interested persons of the trial to carry out remotely almost all
procedural actions, including filing an application and attachments to it to the
judicial authorities, payment of the state fee, familiarization with the digitized
materials of the case, participation in the court session via video conference and
obtaining a court order’.

It seems promising to include the bodies of notaries in this system in order to
facilitate the courts in obtaining the necessary information for trial and resolution
of the case.

The scientific society has long been discussing the possibility of mediation
procedure as a mandatory stage in the pre-trial dispute resolution procedure for
certain categories of cases; this will not only relieve the court, but also resolve the
dispute with respect to the psychological component of those involved. We do not
doubt about harmonious integration of the notary into the system of pre-trial
settlement of the dispute in case of positive resolution of this issue. The legal basis
for such interaction has already been created. The most important thing in this
interaction is that mediation agreement certification creates a notarial act that has
the power of an executive document. As the Constitutional Court of the Russian
Federation pointed out in Resolution No. 15-P dated 05.19.1998, the performance
of the notarial actions provided for by legislative acts on behalf of the Russian
Federation (Article 1 of the Fundamentals of the Legislation of the Russian
Federation on Notaries) “guarantees probative value and public recognition of
notarized documents”'’.

9 Official website of the Supreme Court of the Russian Federation: The head of the RF Armed Forces spoke
about the digital transformation of Russian justice. Available at: https://www.vsrf.ru/press_center/mass media/
30378/ [Accessed 29th January 2022].

10 Decree of the Constitutional Court of the Russian Federation No. 15-P of May 19, 1998 On the Case of
Checking the Constitutionality of Certain Provisions of Articles 2, 12, 17, 24 and 34 of the Fundamentals of
the Legislation of the Russian Federation on Notaries. Available at: http://www.consultant.ru/document/
cons_doc LAW 18805/ [Accessed 29th January 2022].
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Conclusion

The study showed that remote mediation agreements certification meets the
requirements of the national program Digital Economy of the Russian Federation
and is aimed at facilitating the protection of their rights and legitimate interests of
participants in civil circulation in modern environment of information technology
development.

It seems appropriate to once again emphasize the importance of a notarial act
for maintaining law and order, which in its purpose coincides with the activities of
the court: both the court decision and the mediation agreement certified by a notary
are binding on the persons concerned.

Based on the research, the author comes to the following conclusions:

1) information technologies in justice administration play an auxiliary role
and cannot resolve issues of morality and justice thus limiting the activities of the
court,

2) development of an out-of-court form of concluding mediation agreements
has come a long way from a simple written agreement with participation of
mediators to a notarized agreement, which has gained the force of an
executive document with the possibility of its remote certification and
transmission in digital format to the court and enforcement agencies (Court Bailiffs
Service),

3) there are several factors that contribute to the notarization of mediation
agreements using remote digital technologies, including: a) saving time
and money, b) possibility of avoiding a face-to-face meeting with the party to the
mediation agreement, c) mediation agreement transfer to the bailiff service in
electronic form,

4) in terms of conciliation procedures, the notary and the court enter into an
interconnected process of protecting the rights of participants in civil law relations.
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Ob6ocTpsromuecs MpodIeMbl H3MEHEHHS KITUMaTa 3eMIIM, YMEHbBIICHHS JIECHBIX
UIOINAAeH, 1e(UIINTa MUTHEBBIX BOJ, aKTUBU3AIMS 00CY>KICHHS U MOBBIIIEHHE POJIH
3aKOHOJATENbCTBA B PErYJIUPOBAHUM IMPUPOJOOXPAHHBIX OTHOIIEHWM IPHUBIIEKAIOT
BHHUMAaHUE K BOIIPOCaM KOJIOTUYECKOT0 MpaBa U, B YaCTHOCTH, K MOHOTpaduu JOKTOpa
IOPHIMYECKUX HayK mpodeccopa opuandeckoro paxyinbrera MOCKOBCKOTO Tocyaap-
cTBeHHOro yHuBepcutera uM. M.B. JlomonocoBa uubl AHatonbeBHBI UrHaTHEBOM
«JKonoruyeckoe npaso. Borpockl Teopun»' u ee yuebHOMY nocoburo «BeeHue B
SKOJIOTHYECKOE TPABO»°.

! Uznamvesa U.A. DKONOTHUECKOE IPaBO: BOMPOCKH! Teopur: MoHorpadus. M.: MI'Y, 2020. 272 c.
2 Uznamvesa U.A. Beenenue B sxonornueckoe npaso. M.: [Tpocnexr, 2021, 272 c.
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B monorpadumu, kak m B y4eOHOM IOCOOWH, Pa3yMeeTcsi B COOTBETCTBHH
C pPa3HBIMH >KaHpaMH, YPOBHSIMH 3HAHUN YUTATENCH-TOTpeOnTENeH, paccMaTpHUBAIOTCS
MOHATHE, 00BEKTHI, HICTOYHUKH, PA3BUTHE OT/EIIFHBIX IPABOBBIX HHCTUTYTOB U KaTEro-
puii COBPEMEHHOI'0 3KOJIOTMYECKOro IpaBa M 3aKOHOJATENLCTBA C yYETOM aHalu3a
paHee BbILIeAIIUX U3BeCTHBIX pabor M.U. Bacmisesoit, O.JI. Jly6oBuk, H.JI. Ka3an-
uena, O.C. Konbacosa, H.U. Kpacnosa, O.U1. Kpaccosa, B.B. [lerposa, I'.H. ITonsHCcKO#M
U APYTHUX MPEIIIECTBEHHUKOB, HE TEPSAIONINX C TOAAMHU CBOEH aKTyaIbHOCTH U ITyOHHBI.

OO0parieHre K UICTOPUH MTPABOBOTO PEryIMPOBaHUS OOIIECTBEHHBIX OTHOIICHUN
B cepe B3auMOICUCTBUS 00I1I€CTBA U IPUPOIbI TO3BOJIUIIO aBTOPY IEMOHCTPUPOBATH
NEePUOANYHOCTh U HENPEPHIBHOCTH MOMCKOB CIOCOOOB BO3/IEUCTBUS HA HUX, HATJIS]I-
HOCTb MpOIIECcCa COBEPIICHCTBOBAHUS 3TOT0 PEryJIUpPOBaHUs, TPaHCHOPMALUIO CHU-
CTEMBI B3IJIAJIOB, UACH O OEpEKHOM OTHOLIEHHM K OTAENbHBIM HMPUPOJHBIM OOrat-
CTBaM U MOHUMAHHUIO X 001EeH, THaJeKTHYECKON COBOKYITHOCTH B BU/I€ OKPY KaIOLIEH
IPUPOAHOM CpeIbl.

JIOCTOMHCTBOM paccMaTpUBAaEeMbIX pabOT CIIyKaT M3JI0KEHHE BapUATHBHOCTHU
MOHSATHI, TEPMUHOB, COIOCTaBJIeHUE mpeamOyibl, HopM DexepanbHOrO 3aKOHA OT
10 staBapst 2002 1. «O06 oxpaHe OKpyKaroIIel Cpebl», CPABHEHUE MX C TPCOOBAHHMSIMH
3akona PCOCP ot 19 nexabdps 1991 r. «O06 oxpaHe OKpyKaroIei TPUPOTHON CPEIBI»:
HE TPHU3HAETCS TO3UTHBHBIM COXPAaHEHHE HX CTPYKTYpBI, IOCIIE€IOBATEILHOCTH
Y HaMMEHOBAHUS CTaTel, 60ibIIOoro ynciaa GopMyIUpOBOK, IIPEIMETa U OCHOBHOTO
CoJiepKaHus, TTOCKOJIbKY OHU O3Ha4ajli He MPUHSATHE HOBOTO 3aKOHA, a CKOpee n3Me-
HEHHE (110 MHEHHUIO PsAJia UCCIIe0BATENeH, yIydllleHne, @ MHOTUX JAPYTHX — YXYy/IIIe-
HHE) PeAAaKINU MPEKHET0; He HTHOPUPYIOTCS M 3asBKH, TIOJI0XKEHUS, HOBEJUTBI 3aKOHA
PC®DCP ot 27 oxTs16pst 1960 1. «O6 oxpane npuponast B PCOCP», ¢ koToporo Gosnee
HIECTUIECATH JIET Ha3aJ HAYMHAJIOCh 3aKOHOJATEIbHOE PEryJIMpOBaHUE IPUPOJIO-
OXpaHHBIX OTHOIICHWH, JOCTUTIIMX B CBS3H C MacliTabamMH Hay4YHO-TEXHHYECKOTO
nporpecca HeoOXOAMMOCTH KOMIUIEKCHOTO BO3IEHCTBUS HA HUX.

N.A. UrnatbeBa NOANEPKUBAET U PA3BUBACT HAIIM PA3MBILUICHUS O IIEPBOHA-
YaJbHOM CTAHOBJICHMH HPUPOAOPECYPCHOTO MpaBa — IEPBUYHOM DPEryJIMPOBAHUU
WCIIOJIb30BAaHUSI M OXpaHbl 3eMJIM, €€ HEp, BOJ, JIECOB, JKUBOTHOI'O MHUpA, APYTUX
MPUPOJIHBIX PECYPCOB KaK CaMbIX (DyHAaMEHTaIbHBIX JIEMEHTOB B3aUMOOTHOILICHUI
oOmiecTBa U MPUPOAbl — MPUPOIAOPECYPCHBIX OTHOIIEHUH, TO €CTh OCHOBOIIOJIAraro-
LIUX JUISL BCEX AKOJIOTUYECKUX OTHOIEeHUH. He yKioHseTcss aBTop U OT AMCKYCCUH O
MecTe 4eJIOBEKa B OKpYy»XKarolllel cpeae, NIPUPOAHOM cpene, UX IPaBOBOH OXpaHE.
B cnoxHOM nepernyieTeHnu 00IIEeCTBEHHBIX YKOJOTHYECKUX OTHOIICHUH OXpaHe MOI-
JISKUT OKpPY’KaIolIas Cpeia, HO ¢ Pa3HBIMU LEJSIMH: C OJHOW CTOPOHBI, IJISl 3aIUTHI
OKpY’KalolIel cpesibl Kak TAKOBOM, M OTJENbHBIX IPUPOAHBIX PECYPCOB — KOMITOHEH-
TOB IPUPOHON Cpesbl, C APYTO, U BCE ITO — JUISL 3AIUUTHI KU3HU, 3A0POBBS YeI0-
BEKa, HCIBITHIBAIOIIEr0 Ha ce0e HEeraTMBHOE JMOO TOJOKHUTEIBHOE BO3ICHCTBUE
OKpYKaroIIel MPUPOTHON Cpe/Ibl, OIArONPHUATHOE COCTOSHIUE KOTOPOH HAPYIICHO UM
caMHM JIMOO M3MEHSETCS BCJIEACTBHE TEX WJIM WHBIX IMPHUPOIHBIX IPOLECCOB H
KaTakJIu3MoB (c. 28—29 moHorpadun).

Jlia mpaBopeanu3alMOHHON JIeATENbHOCTH NMPUHIUIHAIBHOE 3HAUEHUE UMEET
MOCTYJIaT O TOM, YTO HYEJIOBEK, €r0 3/I0pOBbE, >KU3Hb SIBISIIOTCS CBOECOOPA3HBIMH
(106aBMM — M OCHOBHBIMHM, a MOPOH U €IMHCTBEHHBIMU) MEPUIIAMU OIpEIEICHUS
OJaronpUsATHOCTH OKPY’KAIOLIEH Cpesibl, ONTUMAIBHOCTH €€ COCTOSHHS, ITOCKOJBKY
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OKpY’Kalollasi Cpefia B 3TOM acCIeKTe — CpeJia CyIeCTBOBAHUS YEJIOBEKA, HO BMECTE C
TEM TIPEATOoJIaraeT OXpaHy MPHPOJIBI pagu COOCTBEHHOW IEHHOCTH, BEJb IPUPOIA HE
CO3/1aHa U HE MOJKET OBITh CO3/1aHa YEJI0BEKOM. 3aMETUM, YTO ITPY OCHOBHOI BEPHOCTHU
3TOTr'0 aBTOPCKOTO CYKIEHUS COLMAIIbHO-I)KOHOMUYECKAs CUTyalus, 4eJloBeuecKas Jie-
ATEJIBHOCTh BHOCAT CBOM KOPPEKTUBBI — CO3JAl0TCS HMCKYCCTBEHHBIE OCTPOBA,
3aChINaroTCs 00JI0TA, KaK ¥ 0OBOIHSIOTCS, 3200JIaYMBAIOTCSI OTPOMHBIE TEPPUTOPHH, UTO
B KOPHE MEHSET COCTOSIHUE OKPY’KaroIleH yeloBeKka IPUPOAHON cpe/ibl, KauecTBO, a I0-
po#l U cofepKaHnue, COCTAB KOTOPOW MOXET MPUHUMATh COBEPIIEHHO WHOW XapaKTep,
O3HAYaroIUi APYTryI0 — HE IEePBO3JAHHYIO IPUPOJLY; KPOME TOr0, aHTPOIIOT€HHOE BO3-
JIeWiCTBHE Ha MPUPOY TAKXKe KOPEHHBIM 00pPa30M MEHSET €€ «IIEPBOPOTHOCTHY.

B ycnoBusix BOCCTAaHOBJIEHHUS PBIHOYHOW 3KOHOMUKH, IE€PEBOAA 3E€MENIbHBIX
YYacTKOB, TIPY/I0B, OOBOJJHEHHBIX KaAPhEPOB, MPUHAIEKAINX PU3HUECKUM U FOPUIN-
YEeCKHUM JIUIAM JIECHBIX YYacCTKOB, B C(hepy I'Pa’kaHCKOTr0 000pOTa OXpaHa IPUPO/Ib
yTpaunBaeT MPU3HAKU OJIarOTBOPUTEILHOCTH (€CIIM OHM OBLITH ), HApAIIUBas JIEMEHTHI
PEANPUHUMATENIBLCKOTO 10X0/1a, TEMIIbI IPHOBLIN, 00YCIIOBINBAIOIINAE B 3TUX YCIIO-
BUSIX, TIPEXJIE BCETO0 HEOOXOIMMOCTh IMPEBATUPOBAHUS 3a00THl O XKHU3HHU U 3/10pPOBbE
4eJI0BEeKa, OOpeTarolMX OJHOBPEMEHHO MaTepHalbHyl LEeHHOCTb. He ciydaiiHo
B 3apyOEKHBIX KOHCTUTYIMSX M 3aKOHOAATENIBCTBE, B MEKIYHAPOIHOM SKOJIOTHYE-
CKOM IIpaBe IPeAyCMaTpUBAETCSl OXpaHa 3/I0POBOH, €CTECTBEHHOM, MPUTOJHON JIs
KM3HU YeJIOBEKAa, HKOJOIMUECKON, HaJyIexkallel, 6JaronpusTHOM U T.I. CPeAbl: MpH
T000M 0003HAUYEHUHM COCTOSIHHS, YPOBHSI KadeCcTBAa OXPaHIEMOH cpelbl TNIaBHBIMHU
[IOKa3aTesIMU €€ COCTOSIHMS OCTaloTCs CaHUTapHble, MEIUIMHCKHE CBEJICHHS
0 3/10pOBbE, )KU3HH HACEJICHUS, X AUHAMUKE, TEHICHUIUAX U3MEHEHUS.

Oco0eHHO peryiIMpoBaHHE OTHOLICHWH IO OXpaHe 3/I0pOBbs, OKpYXKarollei
Cpelbl, BXOIAIINUX B HEE IPUPOJHBIX PECYPCOB B UX B3aUMOCBSI3U NPOSBISIETCS MIPU
00CY/IEHUH BOIIPOCOB OOBSBJICHUS ONPE/IEIEHHBIX TEPPUTOPUIL 30HAMHU IKOJIOTHYE-
CKOT0 O€JCTBHS WIIM 30HAMH YPE3BbIYAIHOM SKOJIOTHUECKOM CUTYyalnu, a OJM3KUMH K
TaKUM CUUTAIOTCS OKOJIO JIECATU-TIATHAALATH IIPOLIEHTOB COTJIACHO €KErOAHBIM IOCy-
JApCTBEHHBIM JIOKJIa/laM O COCTOSIHUM U 00 OXpaHe OKpyskarouien cpeasl B Poccwmii-
ckoii denepannu, cocTaBIIEMBbIM, ITPEICTABIIEMBIM O0IIECTBY U PACIIPOCTPAHIEMBIM
MuHUCTEPCTBOM MPUPOJIHBIX pecypcoB u s3koaoruu Poccuiickoin @eaepanuu, — Tak
MOTYT CJIO)KHO TII€peIyIeTaThCsl MCKPUBJIEHHBIE JIMOO HEMOHSTHIE TEOpeTHUYECKHUe
MIPABOBbIE MHCTUTYTBl W 3alpOChl IPAaBOINPHUMEHUTENBHOM, MPAaBOOXPAHUTENBHOMN
U TIPUPOJOOXPAHHON NMPAKTHKH, BOIUIOMIME O BBIPAOOTKE YOEIUTENbHBIX HAayYHBIX
U TIPaBOPEATM3AIMOHHBIX JIOBOJOB B X0/1€ IPUHSATHS aIMUHICTPATUBHBIX, CYICOHBIX,
apOUTPaKHBIX, AUCHUILINHAPHBIX PELICHUH.

[TosTOoMy 1eNnb OXpaHbl MPUPOJBI KaK OKPY’KAIOLIEH, «0OOHIMMAIOLICH» UMEHHO
YeJIOBEKa Cpeibl JOJDKHA IOJyyaTh €CIM He €JUHCTBEHHOE, TO IJIaBEHCTBYIOIEe
HarnpaBJIeHUE, U3 KOTOPOTO U MPEANOYTHTEIBHO HCXOIUTh 3aKOHOIATENI0 IpH (hopMu-
poBaHUM U (HOPMYJIMPOBAHUU HKOJOTHMUECKUX NPABOBBIX MHCTUTYTOB. IIpencraBis-
€TCsl, YTO 3aME€Ha HECKOJIbKO AECATUICTHH Ha3al «IPUPOJbI» Ha «OKPYKAIOLIYIO
cpeay» O3Hayalla CMEHY MNapaJurMbl, ajJrOpUTMa MX OXpaHbl, TO €CTh INpHUIaHHE
OXpaH€ MPUPOJBI JIUIIB JUOO0 MPEUMYIIECTBEHHO TOIO CMBICHIA, YTO OXPAHSAETCS OHA
He cama 1o ce0e, a B KOHTEKCTE OKPYXKEHHUS €10 4EJIOBEKa; «IKOJIOTHs JIOCIOBHO
MOHUMAETCS KaK MPUPOIHBINA JTOM, MECTO €r0 IPeObIBaHHUS.

PaccmarpuBaeTcst TpaAMIIUOHHBIN U1 POCCUIICKOTO U 3apyO0eKHOTO SKOJIOTHYe-
CKOTO IIpaBa M 3aKOHOJATENIbCTBA BOIPOC O COOTHOIIEHUH OXpaHbl OKpYXKarolleu
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cpeabl U o0ecTieyeHHsl HKOJOTHYECKOW Oe30MacHOCTH, MPEeTyCMOTPEHHBIX B CT. 72
Koncturynuu Poccuiickoit denepaiinu, B JOKYMEHTaX CTPATETHYECKOTO XapaKTepa;
TOJIKOBAHHUS aBTOpA MEPEMEXKAIOTCA C UX JIETaTbHOM pacmupoBKoif B cT. 1 «OcHOB-
HbIe oHsATH DenepanbHoro 3akoHa oT 10 suBaps 2002 r. «O06 oxpaHe OKpyKaroei
cpensl», ¢ GyHaupoBaHHbIMH pabotamu npodeccopa A.K. [N'onmuuenkoBa B obmacTu
9KOJIOTUYECKON TEPMUHOJIOTUH, CTHIIS U SI3bIKA MPUPOJIOOXPAHHBIX, IPUPOIOPECypC-
HBIX TPABOBbIX aKTOB’,

Ham npencrasnsercs HeoOxoaumMoit BeipaboTka 0oJiee onpeneeHHbIX MO3UITHIA
B 3TOM IMCKYCCHOHHOM cepe, AOMOTHUTEIbHOE pa3bsiCHEHUE UMEIOIIMXCS U IPUBO-
JUMBIX 3/1€Ch MOHATHI, 0COOCHHO U1 NOJIb30BaTeNlel yueOHOro mocoousi, pacCUUTaH-
HOT'0 Ha CTYJICHTOB OaKanaBpuaTa U BCEX, UHTEPECYIOIIUXCS IEJIOM OXpaHbl PUPOIbI,
IpU YBAKEHUU, Pa3yMEeTCs, Pa3IMYHbIX, TOPOU MPOTHUBOMOJIOKHBIX TOUEK 3PEHUS:
pa3BUBAIOILIEECS C CEPEUHBI MPOILJIOTO BeKa MOJHOLIEHHOE KOMIUIEKCHOE SKOJIOTHYE-
CKO€ 3aKOHOJIaTeJIbCTBO CO3PEBAET JJIsl MPU3HAHUS YCTOMYMBOCTH CBOMX IPaBOBBIX
MHCTUTYTOB, CBSI3eH C JPYIMMHM KaTerOpUsMH M OTpaciisIMH POCCHUHCKOIo IpaBa
Y 3aKOHOJIaTEJIbCTBA.

TpuanaTs JeT yuuio Ha COBMEIICHUE «OXPaHbI OKPYKAIOILIEH cpenbl» U «obec-
MEYEHUS SKOJIOTUYECKON 0€30MacCHOCTHY, KOHCTUTYHPOBaHHBIX 12 nekabps 1993 r. B
OcHoBHom 3akone Poccuiickoit denepaiiii, HO y MacCOBOT'O MPABOMPUMEHHUTEIS TaK
U He CPOPMUPOBAIOCH YETKOE MMOHUMAHHE PA3IUIMi MEXy HUMH, XOTS U MpeaIpu-
HUMAJIICh MOTBITKH IMOATOTOBKH U MPUHATHS (peaepantbHOro 3akoHa 00 obecrieueHnn
HKOJIOTHUYECKON O€30MacHOCTH YeJIO0BeKa, O0IIecTBa, rocyaapcTsa; MexkmnapiaMeHT-
ckoit Accambreeii rocymapctB-yuactHukoB CHI' omoOpeH COOTBETCTBYIOMIUIT MO-
JIEJTbHBIN 3aKOH, HOPMATHUBHBIE aKThl 00 00ECTIeUeHNH IKOJIOTUYECKON 0€30MacHOCTH
HOpUHATHI B pssie cyObekToB PO. Ha 3Ty Temy 3amuineH necsaTok KaHAUJaTCKUX JUC-
cepraiuii, yTBepkKAat0TCs KOHIEIINH, CTPATeT U, HO 33/1a4H, LIEJIH, COJepKaHUe, Me-
TOJIBI «OXpaHbl Cpelb» U «obecredeHus: 0e30MacHOCTH» B OCHOBHOM COBMAJAlOT, a
IyOurpoBaHHE MOJXOA0B U CIIOCOOOB PEryJIMPOBAaHUS OJHOTO M TOTO K€ IpeaMeTa
pEryIMpoBaHUA O] pa3HBIMA HAUMEHOBAHHSIMH, 110 HAIlIEeMy MHEHHUIO, MOTYT AUCKpe-
JTUTUPOBaTh, 00eCLEHUBATh TPEOOBaHUS K OXpaHEe OKPYXKAlOIIeH Cpelibl, IOJBEepraTh
npennucanus 06 obecrnedyeHnn KOJIOTUYECKOM 6€30MacHOCTH UHDIISIIH.

He nmonHoCThIO pelIeHHBIM B HAyKe U MPAKTUKE OCTAeTCs BOIPOC O COOTHOLIE-
HUU 3aKOHO/IATEIbCTBA 00 UCIIOJIb30BAHUU MIPUPOIHBIX PECYPCOB U 3aKOHOAATEIbCTBA
00 oxpaHe OKpY>Karolllel Cpe/ibl, @ UX B3aUMHAas CBA3b COCTABJISACT MPUHIUIHAIBHYIO
OCHOBY BBIPaOOTKH €IMHOW COIMAIbHO OPHEHTHPOBAHHOW TOCYAapCTBEHHON 3KOJIO-
rudeckoil noiutuku®. JleaTensHOCTh 10 HCIONBb30BAHMIO IPUPOIHBIX PECYPCOB
00BEKTHBHO HApYIIAE€T COCTOSHHUE OKpPY)KAIOILIeH cpeapl — OOOCHOBAHHO MHILIET
W.A. UrnatbeBa, — u, CI€I0BATEIbHO, BO3HUKAET HEOOXOIUMOCTh B IPYTOM BUJIE Ue-
JIOBEUYECKOM JeATENIbHOCTH — B MX OXPAaHE M OXpaHE OKPY’KAIOLIEH cpenbl Kak elu-
HOTO IIeJIOr0; HEOOXOIMMOCTh OXPaHbl OKPYXKAOIIEH cpebl, KOMIOHEHTOB MPHPOI-
HOM cpeapl BOZHHMKAET MMEHHO B CBA3M C UCIOJIb30BAaHUEM NPUPOIHBIX PECYpPCOB
(c. 24 yuebGHOTO MOCOOMS); TpuanaTh et Hazanm W.d. [lankparoB u B.B. Ilerpos

3 Ionuuenkos A.K. Dxonoruueckoe mpaso Poccuu: clioBapb IOPUIMYECKUX TEPMUHOB: yuebHOE nocobue. M.
Tl'opogneu. 2012. 512 c.

4 Ilybosux O.JI. ®OPMUPOBAHUE DKOIOTMYECKOM TOJUTHKH: MCTOPMS, JOCTHKEHMS, TEHACHLMU U 3a1auH
(ananu3 Teoperryeckoro Hacaemust O.C. Konbacosa) // ArpapHoe u 3emenbHoe npaso. 2007. Ne 9. C. 22—25.
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Ha3bIBATH C ONPEAETICHHBIMHA HIOAHCAMH NPHPOJIONIOIB30BAHNE U OXPaHy OKpY’Karo-
mel cpepl He pa3feMMbIMH B HEKOTOPOM CMBICIIE TMOHSATHUSMH, CTOPOHAMH OJHOM
MeIaH.

B Hacrosiee Bpems 3TH IPeUMyIECTBEHHO (hriocockue, eCTeCTBEHHO-Hay-
HBIE PAacCyXIEHUS MPUOOPETAIOT O0JIee IOPUANIECKOE 3ByYaHHE B KOHTEKCTE 00heIn-
HEHMS 3aKOHO/IaTeNIbCTBA 00 UCIIOJIb30BAaHUM NPUPOJIHBIX PECYPCOB C 3aKOHO/IATENb-
CTBOM 00 MX OXpaHe U oxpaHe Bceil cpenbl. HopMbl 06 UX peryiaupoBaHUM 3a4acTyo
TPYAHO Pa3InyaTh U OTAEIATH APYT OT JApyra — OHU B CBOCH COBOKYITHOCTH JE€MOH-
CTPUPYIOT IPABOBYIO KOHKPETH3AIMI0 OTHOLIICHUH 00IIecTBa U NpHposl. bosee koH-
KPETHO 3TO BBIPAXKAETCS B HEOJHOKPATHBIX HEYJaUHBIX MOMBITKAX CO3AaHUS SKOJIOTU-
YECKHUX KOJIEKCOB C JKeJIaHMEM 00BbeANHATh B HEM HUCKIIIOUUTENIBHO IPUPOLOOXPaHHbIE
TpeOoBaHUs, OTAENASA UX OT NpUpPoJopecypcHbIX. C 3TUM CBs3aHBl U IPEACTABICHUS
psiia FOpUCTOB 00 PKOJIOTMYECKOM IIPaBe KaK UCKIIOYUTEIBHO IPUPOJOOXPAHHOM, Ha
YTO HAlleJIMBAIOT Ha3BaHUA Kadeap, HaAyuHBIX OTJEJIOB «IKOJIOTMYECKOro M MpUpo-
IPepecypcHOro IpaBa», MEpedYeHb CYIIECTBOBABLICH AECATHIICTHS CHENUAIBHOCTH
12.00.06 «3emenbHOE, TPUPOAOPECYPCHOE, IKOJIOTHYECKOE TTpaBoy. Taknue Ha3BaHUS
HaM MPEJCTABISAIOTCS KaK 00IIee — «IKOJOTHUECKOe» U ero 4acTH — «3eMEeJIbHOE,
PUPOAOPECYPCHOEY, T/Ie, KCTATH, 3€MJIS TAK JK€ SIBIISIETCS BaXKHEHIINM KOMIIOHEHTOM
HE TOJIBKO OKPY>KaIOLIeH CpeJibl, HO U IPHUPOTHBIX PECYPCOB, KOTOPHIE MEPEUHCIISIOTCS
gyepe3 3alATyl0; HaM BHUJAATCS 37leCh TaKWe K€ COOTHOIICHUS, KaK TPakKIaHCKOe
Y JKWINIITHOE, TPAHCTIOPTHOE, aBTOPCKOE MPaBo JINO0 aIMUHUCTPATUBHOE U TAMOXKEH-
HOE, IIOTPaHNYHOE, HAJIOTOBOE MPABO H T.JI.

B penensupyemMsix paboTax aBTOp CKIOHSETCS K MOHUMAHHIO KOJIOTHMYECKOTO
IpaBa B IIMPOKOM €T0 CMBICIIE, KAK KOMIUIEKCHOT0, CII0)KHOCOCTaBHOTO IIPaBa U 3aK0-
HOJaTeIbCTBA, OXBATHIBAIOIIETO KaK MPUPOAOOXPAHHYIO, TaK U IPHPOJIOPECYPCHYIO
4acTH, J00aBIsAs K HUM HKOJOTM3HMPOBAHHBIE HOPMBI, TPeOOBaHUS IPYyTUX OoTpaciei
poccuiickoro ImpaBa M 3aKoHOAaTenbcTBa; Ipodeccop Pecnybnuku Kazaxcran
M.K. CyneiiMeHOB AaBail 3TOH OTPACIH YAAYHOE HA3BAHNUE «UHTETPUPYIOLIETO), «UH-
TErPUPOBAHHOTO)» TIPaBa, HO OHO IMOKA HE MPHKUBACTCS .

3a pacIIMpEeHUEM B 11€JI0M U HEOTIPEIEIIEHHOCTBIO B PsAJI€ CIIy4aeB MOHATUITHOTO
amnnapara CJIeAyIT HECOBEpIIEHCTBA U JyOJIMpOBaHMS ONpE/ENeHUl, HeOJHO3HAU-
HOCTb IOHATHH, OTCYTCTBUE A€(PUHULIUN «I10UBBD), «PACTUTEIBLHOIO MUPa», PACXOXK-
JCHUS POCCUMCKUX TEPMUHOB «OTXOJBD», «yJaJI€HUE» U JIp. C aHAJIOTUYHBIMU TEPMHU-
HaMM JIOKyMEHTOB MEXJyHapOJHOIO IpaBa, Ipu3HaBaeMbIX Poccuiickoit denepa-
LUe; Ha MPEOJ0JIEHUE Psila TAKUX BBIBICHHBIX HECOBEPILIEHCTB B BUJE MPOOEIIOB,
NPOTHBOPEYHA, KOJUTM3UHA HAINPABISAETCS P aBTOPCKUX HAYYHBIX U MPAKTUYECKUX
pexomennanuii (c. 208—209 monorpadum).

B HacTosiiiee Bpemst poccuiickoe oOIIECTBO CO3peBaeT MpHUAaBaTh YCHIEHHOE
BHUMAaHUE JIMKBUALINH MPOLLIOT0 HAKOIUIEHHOTO Bpeia OKPYKAIOIIEH Cpeie U B TOM
quciIe B 3TOM 3aK/II0yaeTcs 3a00Ta yesloBeuecTBa O HACTOALIEM M OyAyIIuX IOKOJIe-
HUSIX — CIIPABUTHCS C HEraTUBHBIM ITPUPOIHBIM HACIIEINEM, IOCTABIIMMCS OT IPEIbl-
OYUIMX IOKOJEHUH MPEJICTOMT IOKOJEHHIO HBIHEIIHEMY; HCHOJIb3ys JeUHULIUU
3aKOHOJIATEIbCTBA, B TOM YHCJIE TPAKAAHCKOTO O 0ECX03IHHOCTH, YOBITKAX, ymepoe

> MecTo 3KOJIOrHYECKOro [paBa U ero CTPYKTYPHBIX 3JIEMEHTOB B cucteMe mpasa auanor C.A. BoromoGosa
n M.K. Cyneiimenosa) // XKypHan 3apy0eXxHOro 3aKOHOJATEJILCTBA ¥ CPABHUTEIBHOIO NpaBoBeneHus. 2014.
Ne 3. C. 540—548.
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U JIp., aBTOP BBIJBUTA€T BapHUaHThl MPOYTEHUS U COOJIOJIEHUS COOTBETCTBYIOIUX
3aKOHOINOJIOXEHHUM, JeTaeT BBIBOJABI O MOPSAKE M CYIIHOCTH BBISBJICHHUS, OLEHKE,
y4deTe U UCKIIOYEHHUU U3 TOCYJapCTBEHHOTO peecTpa 00bEKTOB HAKOIUIEHHOTO Bpea,
ero mukBupanuu (c. 210—223 YyebHoro nmocodus).

HeopaunapueiMu npeAcTaBisOTCS I1aBbl PELIEH3UPYEMBIX PabOT 00 UCTOYHU-
KaxX HKOJIOTMYECKOrO MpaBa B BHUJE HKOJIOTH3HPOBAHHBIX 3aKOHOJATEIBHBIX aKTOB U
HOpM, (eIepPaTHBHBIX JIOTOBOPOB W JIOTOBOPOB MeEXAy cyObekTamu Poccuiickoit
denepanyy, KOJUIEKTUBHBIX JOTOBOPOB, IPABOBBIX 00bIuaeB. MIHTEpecHO paccMaTpu-
BalOTCA JIUCKYCCHOHHBIE TPOOJIEMbI TyOJIMYHOTO CEPBUTYTA U MpaBa COOCTBEHHUKOB
3eMEJNbHBIX, JIECHBIX yYacTKOB, TpaHC(HOpPMAIUN KOHIETIINN TOCy1apCTBEHHBIX MPH-
POJIHBIX 3aTIOBETHUKOB, HALIMOHAILHBIX MTAPKOB, 3aKa3HUKOB U JIPYTHUX 0C000 OXpaHsi-
€MBIX IPUPOIHBIX TEPPUTOPUIA, BO3MEILLIEHUS Bpeia OKPYKalOIIeH Cpelie, B TOM UUCIIe
jiecam, HeJipaM; MOAHATHIX aKTYaIbHBIX U TIIATEILHO AaHATTU3UPYEMBIX B COOTBETCTBUHU
¢ enepabHBIM 3aKOHOIATEIHCTBOM, HOPMATHBHBIMH ITPABOBBIMHU aKTaMH CYOHEKTOB
P® BompocoB Tak MHOTO, YTO Ha BCEX OCTAHOBUTHCS U KOMMEHTHPOBATh TPYAHO —
yKa3zaHHbIE pabOThHI HAJ0 U3yYaTh.

ABTOp CTpeMMIach K CHATUIO MHOTUX JUCKYCCHOHHBIX BOIIPOCOB, U3JIaras CBOe
UX TBOPUYECKOE MOHUMAaHHE, W B Dslie CIydyaeB IMpH3bIBajia K CHIDKEHUIO HakKaja
CTpacTeil ¥ pa3HOUYTEHUN MO OrPOMHOMY KPYTy CYIIECTBYIOUIMX B cdepe mpupoo-
MOJIb30BAaHUSI M OXPaHbl MPHUPOJABI 3a/ay; YHOPSAOUYMBAHHS MBICIEH W B3IJIAIOB
B PEIEH3UPYEMBIX KHHUTaX Bce ke OOJIbIle, YeM MOCTAaHOBOK MPOOJIeM, XOTsS U CHCTe-
MaTHu3alus, MHBEHTapu3allvs, BEIYWICHEHHE, CHHTE3 CaMUX NpobiieM, 3aad — 3TO He
MeHee HyKHasl U cepbe3Has paboTa B Halllel OTpaciyu HayKH, 3HAHHUS.

Kakumu Obl AMCKYCCHOHHBIMM HU ObUTH NOAHATHIE B paboTax M. A. rnatseBoit
BOTIPOCHI U TIpe/jiaraeMble €0 OTBETHI M PEIICHHsI, OHU HECOMHEHHO CIIOCOOCTBYIOT
(OpPMHUPOBAHUIO LIEIIOCTHBIX HAYYHBIX COBPEMEHHBIX B3IJIS0B Ha YKOJIOTHYECKOE TIPABO
U €ro NoJO0TPACIH, TEOPETUUECKHU MPEMATCTBYIOT CMEILEHHIO BEKTOPOB, FOPUINYECKUX
BBIBHXOB HX Pa3BUTHA. B mpeanaraeMpIx KHATAxX MPEICTABIISIOTCS TIO3UTHBHBIMH U TI0-
JIE3HBIMU TOMCKH 00JIee «KaTeropHyYeCcKOroy» MpeaMeTa PeryIupoBaHUs B «IIPECIOBY-
TBIX» OTHOIICHHUSX «OOIIECTBO—IIPUPOJa», HAAJEKAIIero OanaHca OOBEKTHBHBIX
U CyObEKTHBHBIX Hayall U1 MHTEPECOB, B3BEIICHHOCTH YAaCTHBIX M ITyOJHMYHBIX OCHOB
HKOJIOTHYECKOTO TpaBa U 3aKOHOAATEIbCTBA B UX IIMPOKOM MIOHUMAHUH U CMBICIIE.

Caenenusi 00 aBTOpE:

bozonroboe Cepzeit Anexcanopoguy— IOKTOP IOPUIMUECKUX HAYK, IPOeccop, 3acTyKeH-
HBII JesTens Hayku Poccuiickoit denepanyn, HaydHbI pykoBoauTens OTaena 5KOJIOTHYECKOro
U arpapHOro 3aKOHOJATEIhCTBA, HCTUTYT 3aKOHOAATENHhCTBA U CPABHUTEIHHOTO IPABOBEICHUS
npu [lpaButensctBe Poccuiickoit ®denepauunun; Poccuiickas Penepanus, 117218, r. Mocksa,
yn. b. Uepemymkunckas, 1. 34
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MHpopmayumoHHasa cTaTbsd

TexHMKa N npakTUKa MeXxXgyHapoaHoro HopMoTBopYecTBa:
0630p matepuanoB MexagyHapoaHou KoHcepeHuun ESIL

AX. Abammumze! O04, E.E. T'yasesa?”, E.H. Tpuko3'?

'Poccuiickuit yauBepcuTeT IpykObI HAPOIOB, 2. Mockea, Poccuiickas Pedepayus
2 Tunmomarwaeckas akagemus MUJI Poccun, 2. Mockea, Poccuiickas ®edepayus
SMocKOBCKHIi TOCYIapCTBEHHBIA HHCTUTYT MEXKIYHAPOIHBIX OTHONICHHUI (Y HUBEPCHTET)
MW/ Poccum, e. Mocksa, Poccuiickas ®edepayus
D<labashidze.rudn@gmail.com

AHHoTauus. [lpencraBieHbl OCHOBHBIE TEHAEHIWM HOPMOTBOPYECKOW NPakTUKH B cdepe
MEXIyHApOJHOTO IpaBa, KOTOpble ObUIM 000OIIEHBl HA OCHOBE 3KCIEPTHBIX JOKJIAJ0B, COOOIEHUN U
Te3UCOB B pamkax koH(pepeHiuu EBpomelickoro obimectBa mexayHapoaHoro npasa (ESIL) ocenbto
2021 r. ABTOpSBI cTaThu camu sBJsFOTCs wieHamu ESIL, u npencrasisiny paHee JOKIaapl Ha €ro IUIo-
mraakax. B HacrosmieM 0030pe UMH MIPOAaHATM3UPOBAHBI MaTEPUAIIbl TEMAaTHIECKUX CEMHHAPOB «pado-
YUX IPYII», OONBIINX «arop» U npodiaeMusix «hopymon» Kondepennuu. B nebarax ObUIH 3aTpOHYTHI
BOIIPOCHI BO3AEHCTBUS IIM(PPOBOH peBOIOIMU Ha GopMy U CofiepKaHIe MEKTyHAPOTHOTO IIPABOTBOP-
4eCcTBa, 00CYXK/AJICS HAILIBIB B 3TOH cepe HehOpMaIBbHBIX HOPM U CTAaHIAPTOB, HOAJEPIKAHUE LIEJIOCT-
HOCTH HaIlMOHAJIBHBIX CHCTEM U PAlJHOHAIBEHOCTH «MSTKOTO IPpaBay, paclpocTpaHEHHEe TaK Ha3bIBAEMBIX
«OKCIEPTHBIX KoauduKkanui», odecredeHre rapMOHU3ALUU BHYTPUIOCYAAPCTBEHHOH 3aKOHHOCTH U
MPAaBOTBOPYECTBA HETOCYJAPCTBEHHBIX CYOBEKTOB, YUET KOPIOPATHBHBIX U IPaXkIaHCKO-00IIECTBEHHBIX
HUHTEPECOB B IMPABOTBOPUYECKOM MpoLecce, MEXIYHAPOAHBIX IEPEroBopax W MPaKTHKE I'OCYAApCTB,
BOCTPEOOBAaHHOCTh MEXKIUCIUILUTMHAPHBIX ITapajJirM, MOAXOJOB M METOJOB B CHTYaIlMH KOJUIH3HI
MIPABOBBIX PEKMMOB M (HOPMUPOBAHHS GKHBOTO NpaBa». ABTOPHI 0030pa (HOPMYIHPYIOT BHIBOJX, YTO
COBPEMEHHOE MEXIYHApOJHOE IPaBO IOABEPraeTcs CYIIECTBEHHOH «UU(POBON IepeKannOpOBKe»
U Pa3BHBACTCS HA OCHOBE HOBBIX TEXHOJIOTHH OT runephopMann3mMa K runephaxTyaan3my.

KnroueBble ci10Ba: MEXIyHapOIHOE IIPaBO, HOPMOTBOPUECTBO, MATKOE IPaBo, KOAU(UKaIU,
MEXIyHApOJHbIE IOTOBOD, IPAKTHKA TOCYAAPCTB, aKTOPBI, SKCIEPTHOE COOOIECTBO, MEXKIyHAPOJHEIE
OpraHU3aIun

KoHuKT nHTEpEcoB. ABTOPHI 3asBIISIOT 00 OTCYTCTBUHM KOH(IIUKTA HHTEPECOB.
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Technique and practice of international rule-making:
review of the materials of the ESIL International conference
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Abstract. The article presents the main trends in rule-making practice in the field of international
law, which were summarized on the basis of expert reports and abstracts at the Conference of the
European Society of International Law (ESIL) in autumn of 2021. The authors of the article are ESIL
members and have previously made reports at its forums. In this review, they analyzed the materials of
thematic seminars of “working groups”, “agoras” and “forums” of the Conference. The debates touched
upon the impact of the digital revolution on the form and content of international lawmaking, discussed
the influx of informal norms and standards in this area, maintaining the integrity of national systems and
rationality of “soft law”, spread of the so-called “expert codifications”, ensuring the harmonization of
domestic legality and lawmaking of non-state actors, taking into account corporate and civil-public
interests in the law-making process, international negotiations and practice of states, demand for
interdisciplinary paradigms, approaches and methods in situations of collisions of legal regimes and
formation of “living law”. The authors of the review conclude that modern international law is under-
going significant “digital recalibration” and is developing on the basis of new technologies from
hyperformalism to hyperfactualism.

Key words: international law, rule-making, soft law, codification, international treaty, practice of
states, actors, expert community, international organizations
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8—11 cents6ps 2021 1. B Crokronsme (LLIBenns) cocTosiack eXKerogHas Mex-
nyHaponHasi koHpepeHuus «EBpormeiickoro o0ImmecTBa MEXKIYyHapOJHOTO IIpaBay
(European Society of International Law; nanee — ESIL), koTopas Obl1a mocBsieHa
aKTyaJTbHOW TMPOOIEMATHKE MEKIYHAPOIHOW OPUIMYECKON TEXHUKH U TIPAKTHUKE
MEXTyHapOAHOTO HOPMOTBOpUECTBa, Ha TeMy «Changes in International Lawmaking:
Actors, Processes, ]mpact»l.

Cabimre 500 yyaCTHUKOB CO BCEr0 MHpa COOpaJINCh AT INUPOKON JUCKYCCHH B
cMmeranHoM ¢dopmate, U3 HUX 6osee 200 HOKIAAYUKOB U CIOylIaTeNIeld OYHO MPUCYT-
CTBOBAJIM HAa TeppUTOpUU CTOKIOJIBMCKOI'O YHUBEPCUTETA, @ OCTAJIBHBIE CIEIMIN 3a
koH(pepenuueit Ha nudposoit wiarhopme (COVID-19 orpannuenusi). ABTOPUTETHBIIN
MEXIyHApOAHbIN (OpPYM JMYHO NMPUBETCTBOBAJIA IIBEJCKAs KpOHNpHUHIIecca Bukro-
pHsi, KOTOpasi MOJYEPKHYIa HOBATOPCKUE YCHIIUS €€ CTPaHbl B cepe MEeXTyHApo-
HOTO TpaBa, B TOM yucie npoBeaeHne CTOKIoJIbMCKON KOH(EPEHIIMH M0 OKpYXKaro-
miedt cpene 1972 r. u npunsatre CTOKTOIBMCKOHN JACKIapaliui.

B nenp opunmansaoro otkpeitus KoHndepeHnun coctosioch mieHapHOe 3ace-
JlaHUE ¢ KJIIoueBoil quckyccueit no reme «IlomuTtika rinobansHOro mpaBoTBOPUYECTBAY,
B KOTOpPOM MpHUHSUIM ydacTue aupekTop MHcTuTyTa MeXayHapoAHOro Impasa U IpaB
YeloBeKa YHUBEpCHUTETa XeINbCHHKH, Tipodeccop Maprtu Autepo KockenHuemu u
INIaBHbIM pepakTop EBpomeiickoro ypHajla MeXIyHapOAHOTO MpaBa, mpodeccop
VYuusepcurera KemOpumxa Capa M. Hysen. PaccmarpuBanmch mocnenHue couu-
QIIbHO-9KOHOMHYECKUE, UACOJIOTHUECKUE U TOIUTUYECKUE TEHICHIIUH, BBI3BABIIHE
M3MEHEHHUSl B MPABOTBOPUYECKOM Ipoliecce, Kpyre ero cyObeKTOB, psii U3 KOTOPBIX
TEPSIIOT CBOIO CHILY, IOCJIEACTBUS SBHOTO WJIM CKPBITOTO JEJIErMpOBaHUS rocynap-
CTBOM HOPMOTBOPYECKHX MOJTHOMOYHI HETOCYJaPCTBEHHBIM aKTOPaM, BIMSIHUE 4acT-
HBIX MHTE€PECOB, aMOULIMI U TOJTHOMOYMI Ha COCTABJIEHUE TUITOBBIX MEKIYHAPOIHBIX
JIOTOBOPOB ¥/ WJIA CTaHAAPTOB B c(hepe HATOTOO0I0KEHHUS, 3IPaBOOXpaHEeHHSI, OyXrall-
TepcKoro y4yeTa v mpod. [1o MHEHUIO TBYX aBTOPUTETHBIX JUCKYTaHTOB, HEOIIPEIEIICH-
HOCTb IOPUAMYECKOTO SI3bIKA U PA3IMYHbIE FOPUIUUYECKHE UIUOMBI YK€ HE pa3 IpUBO-
IWIN  3710yMOTPEONISIONUX 3TUM CBOWCTBOM IIpaBa K TOTAIMTapuU3My H JaxKe
¢damm3mMy. DTO XOpOIIO OTpakaeT MeTapopuuecKHii 00pa3 MEXAYHApPOIHOIO MpaBa
KaK HEKOET0o «OpUKOJUIaxa», IEeMOHCTPHPYS KOTOPHI Ha cBOMX ciaiinax HyseH 3ana-
€TCsl BOIIPOCOM, BCE JIM Mbl «OPUKOJIIEPBI», CMEIIaHHOE OOIIECTBO pa3HOPAOOUUX U
JKEHIIMH, 00bEIUHSIONINE MEXIYHAPOAHOE MPABO C APYTUMHU KAaTETOPUSIMU U UIUO-
MaMu. KoCkeHHHEMH MOAYEPKHY, YTO XOPOIUUE FOPUCTHI YMENO aAaNTUPYIOT CBOM
(dbopMann30BaHHBIN A3bIK U NPOPUILHBIN MOAXOJ K CBOEH aynuTopuu. Pexnamupas
CBOIO HEJABHIO KHHUTY®, aBTOPUTETHBI MPaBOBE-MEXKIYHAPOJHUK OTMETHUI, 4TO

! The 16th Annual Conference of the European Society of International Law. Pesxkum pmocryma:
https://esil2021.se/ (nata obpamenus: 03.12.2021).

2 Martti Koskenniemi. To the Uttermost Parts of the Earth. Legal Imagination and International Power
1300—1870. Cambridge University Press, 2021. https://doi.org/10.1017/9781139019774
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HEO0XOMMO CMENO NepeceKaTh OOIICHMPUHATBIE IPAHULIBI MEXY HCTOpUEH Ipasa,
MOJUTUYECKON MBICIBIO, MEKAYHAPOIHBIMU OTHOLICHUSAMHU U COOCTBEHHO MEXyHa-
POIIHBIM TIPABOM, Pa3BHUBAasi OTKPHITHINA, HEPOPMAIIbHBIN U MEKIUCIUILTUHAPHBINA TTOJT-
X0/ K MEXI0CyJapCTBEHHOMY HOPMOTBOPYECTBY.

3a aeHb 10 oTKphITUS KOH(pepeHun cocTosuInCh 3aceAaHus CleUaaIu3upOBaH-
HBIX «pabouux rpynm» ESIL Ha miuommaakax TeMaTHIeCKUX ceMHHapoB (workshops)®.

Tak, rpynna «International Courts and Tribunals» opranuszoBana ruOpUIHBINA
cemuHap 1o tTeMe «CyneOHble pa3dupaTebCTBa CKBO3b MPU3MY OOIIECTBEHHBIX HHTE-
pPECOB: KaKOBa pOJb MEXKIYHApOIHBIX CYIOB WU TPHOYHAIOB?». YYAaCTHHUKH —
6 nmoxmamdukoB TpodeccopoB Beaymux yHuBepcuteToB (Oxcdhopackoro, JIoHmoH-
ckoro, Jleiinenckoro, I'enTckoro, Amcrepaamckoro, JIuBaHckoro u 1p.) odcynunu
IOpUIUYecKre Oapbephl B MPOBEIEHUH CYIeOHBIX Pa30UpaTebCTB U P MOTCHIHAIb-
HBIX PUCKOB M BBITOJ JUIsI OOIIECTBEHHBIX MHTEPECOB B MPAKTUKE MEKIYHAPOIHBIX
CyIOB U TpUOYHAJIOB (B YaCTHOCTH, HapyLIEHUs B XOJ€ CyIeOHBIX TsKO HOpM erga
omnes; NIPAaKTUKa pa3pelIeHus el 00 U3MEHEHUH KiuMara B Mex1yHapoJHOM CyJe
OOH; nponBuxkeHne 00IECTBEHHBIX HHTEPECOB B KOHCYJIbTATUBHBIX 3aKJIIOYEHUSX).

I'pynna «International Economic Law» nipoBena ceMuHap Ha Temy «MexayHa-
POJHOE SKOHOMHUYECKOE IIPABO B MPOLIECCE pa3pabOTKU: HOBBIE aKTOPHI U IOJIUTHKAY,
nporpaMMa KOTOPOTO OXBaTbhIBajla HPOOJIEMbI €BpPONEHCKOTO U MEXIyHapOJHOTO
WHBECTHUIIMOHHOTO ¥ TOPTOBOTO TpaBa (0630p Toprosoit noiutuku EC-2 mo 2021 1.),
ynpasieHue u(pPoBOil SKOHOMUKON M MEXAYHAPOJHBIM AYKOHOMHYECKHM IIPABOM
(B 4aCTHOCTH, KPUNITOBAJIIOTA KAK 3aIUIIICHHAS HHBECTUIIMS B COOTBETCTBUH C HHBECTH-
UOHHBIMU COTJIAIICHUSIMHU; IU(PPOBOH TOCYJAPCTBEHHBIA KaIUTAIM3M: TEOPETHKO-
UTpOBasi MEPCIEKTHBA 100AJBHOTO YIPaBICHUS JaHHBIMU; HOPMATUBHBIE MOAXOIbI K
KnOepOe30acHOCTH OCPEICTBOM 3ALUThI JaHHBIX ), METO10JI0TMUECKUH IITIOPATTU3M U
Oyylee Mex/TyHapOoIHOI0 SKOHOMUYECKOT O MpaBa (B TOM uuciie (HPeMUHUCTCKUM MoJ-
xon k uHTepnperauuu BTO coryameHusi, cucreMHas MHTErpanusi Kak TEHACPHBII
BOIIPOC, MPOOJIEMAaTHYHOCTh KOPIIOPATUBHOM COLIMAILHOM OTBETCTBEHHOCTH).

I'pynma «International Law of Culture» mocBaTHIIa CBOW CEMUHAP METOAOIOTHH
NPEenoJaBaHus, UCCIEIOBAHNS U TIPAKTUKU MEXTyHAPOJHOTO TpaBa KyJIbTypbl, KOTO-
past 3aBHUCHUT OT Pa3sHOOOpPa3us aKTOPOB KyJIbTYPHOW KHU3HH, YUACTBYIOLINX B MEXIY-
HapOJHOM HOPMOTBOPYECTBE, OT UX MPO(PECCHOHANBHBIX OIIEHOK U JIOKA3aTENbCTB KaK
aHAJMTUKOB, MMEIOLINX Pa3IMyHOE 00pa3oBaHKe, NPAKTUKY U PYIUIHIO, & TAKXKE OT
KyJIbTYpPOJIOTMYECKOM 3KCIEPTU3bl TEKCTOB HA OCHOBE MEXIUCLHUIUIMHAPHOTO MOJ-
X013, BKJIFOYAOLLETO B c€0s aCMIEKThl COLIMAIbHOM aHTPOIOJIOI MU, COLIUOJIOTHH, MTOJIHU-
TOJIOTUH, MEXKIYHAapOJIHBIX OTHOILUEHWH, a Takxke (critical) heritage studies n
development studies.

Pabouas rpynmna no MexayHapoJHOMY 3KOJIOTHYECKOMY MpaBy yJenuia ocoboe
BHUMAaHUE INT00AIBHBIM YCHIIHSIM 110 00€CTIEYEHHUIO0 JOATOCPOYHOH YCTOWIMBOCTH KOC-
MHYECKOHM Cpelbl B KOHTEKCTe KOMMEpIHAIN3alMKd BHEIIHETO KOCMHYECKOTO Mpo-
cTpaHcTBa. B pamkax 3Toro ceMuHapa npuHSUIN y4acTHe ¢ TOKJIQJ0M POCCUHCKHUE yue-
HBIC-3KCIIEPTHI: BUIle-TIpecenareab Komurera mo 3KOHOMUYECKUM, COLUAIBHBIM H
KynpTypHBIM paBaM DKOCOC OOH, npodeccop, a-p ropun. Hayk A.X. AbGammaze u

3 Beero B accoumanuu 20 Takux rpynn — Interest Groups. Pexxum noctyna: https:/esil-sedi.eu/interest-groups/
(nata obpamenus: 01.12.2021).
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noneHT FOpuanueckoro nncturyta PY JIH, kana. opuna. nHayk M.A. UepHbIX, KOTOpBIE
MOCBATHJIM CBOE BBICTYIUICHUE aHATW3y NpUHATOU [ eHepanpHOU Accambieeit OOH
«[ToBecTku mHS B 00MacTH yCTOWYHBOTO pa3BuTHsa Ha nepuoj 10 2030 ronay, B ToM
YHCIIe peryJMpoBaHKe MPOLEeayp MPOBEACHUS UCCIEIOBAHNUMN, Pa3pabOTKH U HCIIOIb-
30BaHUsl KOCMHUYECKHX PECYpCOB, a TaKXKe YyKa3ald Ha psj MPaBOBBIX MpobiieMm,
BO3HUKAIOILKX IPU pACCMOTPEHUH BOIIPOCAa O MUHUPOBAaHUU Ha JIyHe u aApyrux Hebec-
HBIX Tenax®,

B xone coBmecTHOTO cemuHapa nByX pabouux rpynm «Migration and Refugee
Law» u «International Criminal Justice» o6cyXaanuch npoOsieMbl pa3BUTHs NPHH-
[IUIa HEAOMYyIICHUS] NPUHYAUTEIBHOTO Bo3BpatieHus (Non-refoulement’s Positive
Obligations) M poib HOBBIX THUIIOB MEXIyHAPOJHOIO HOPMOTBOPYECTBA, KOTOPHIE
OTPaHUYMBAIOT ATOT OCHOBOMOJATAIONIIUN HPUHIUIT MEXIYHAPOJAHOTO OEXKEHCKOTo
npaBa, COTJIACHO KOTOPOMY O€KEHIIbI M HIIYIIHe YOKHILA JIULA HE MOTYT OBITh Iie-
pelnaHbl WK BBICTAHBI JJIsl TIPECIIEIOBAHHS TOCYIapPCTBOM, MOJ] YbeH IOPUCAUKINEH
OHM HAXOMSATCS; FOpPsSY0 00CYXkAajach pojb TUIUIOMAaTHUYECKUX 3aBEPEHUN B 3ampere
BBICBUIKH.

Jlpyroli COBMECTHBI CEMHHAp TPYII IO MEXIYHAPOIHBIM OpraHU3alusM
U MEXIyHapOJAHOMY IIpaBy 37paBOOXPAHEHUs ObUI CBsI3aH C MPOOJIEeMAaTUKOM Mpoak-
TUBHOI'O HOPMOTBOpYECTBA MEXAYHApOJIHBIX opraHuzauuit (“Smart” Power)
B ycnoBusix nanjgemud COVID-19 nytem co3gaHusi HOPM MATKOTO IpaBa U SKCHEPT-
HBIX 3aKimtoueHuit (International Law-making by Expertise), Kak HOBOTO THITa MEXTy-
HApOJIHOW PEryJIATOPHKH B KOHTEKCTE B3aUMOJCHCTBUS 00JaCTH HAYyYHBIX 3HAHUU U
HKCIEPTHBIX MHEHHU ¢ MEX/TyHAPOIHOM aTbI0IUKAIIEl [T0 TOPTOBBIM BOIIPOCaM, YCH-
JICHUSI MEXIyHapOAHOTO MHCTUTYIIHOHAIFHOTO MIPaBa B pe3yJIbTaTe OrPaHUYCHUI Ha
UMIIOPT U SKCIOPT METUIIMHCKUX TOBAPOB U aHTUKOBHUIHBIX BAKIIMH, & TAKXKE BBEJIE-
HUSL MEP MO MOAJIEPKaHUI0 OOLIECTBEHHOI'O 3/JpaBOOXPAHEHUS U JApP., YTO MPHUBOJUT
HEPEJIKO K YBEITMUEHHUIO AePUIIMTA JIESTUTUMHOCTH OTBETHBIX MEP IKCIEPTHOTO pearu-
poBaHus Ha aHueMuto (expert-led law-making practices).

B pamkax nannoi KondepeHun Taxxe NpoBeId CBOU IEpBbIE 3aceJaHUs He-
JABHO CO3JaHHbIe paboune rpymnisl. Tak, rpymmna mo BOmpocaM eBpONencKOro U Mex-
JTYHapOJHOTO BEPXOBEHCTBA MpaBa 00CYyKJajla Ha CBOEM CTapTOBOM COOPAaHUU aKTy-
aJIbHOCTh, 33Ja41 M MOJXOMIbI €BPONEHCKUX U MEXTYHAPOJHBIX HCCIIeAOBaTEIeH 1O
BonpocaM Rule of Law B ipeACTOsIIIIEM AECATUICTHH, BKITIOUAs B3aMMOCBS3b C TIaH e-
mueit COVID-19 u npoGiemoii coOtoieHus: pexxuma 3aKOHHOCTH. Jlpyrast Mosonas
rpynna “International Law and Technology”, coznannas nuis B 2020 r., mocBaTuiIa
CBOM J1e0aThl BOMPOCAaM 3aLIUIIEHHOCTH MpaB yeloBeKa Ha Iuiardopmax OOIbIINX
nauubiX (Global Data Law), 0cOOEHHOCTSIM TIPOLIEAYPHI IOPUANIECKON IKCIIEPTHU3BI U
MAaIIMHHOTO MTEPEeBO/Ia MEXIyHAPOIHO-TIPABOBBIX TEKCTOB, 3HaueHnt0 MU B MexxyHa-
POJHOM YacCTHOM IIpaBe U Jp. DKCIEPThl IPUIILIH K BBIBOLY 00 onpeaeaeHHoM udpo-
BOM MepeKasnOpOBKEe COBPEMEHHOTO MEXTYHAPOIHOTO MpaBa, KOTOPOe MpUoOpeTaeT
4epThl OOJbIICH AeTann3anuy, TMOKOCTH M aBTOMAaTHU3allMH, PAa3BUBAsSCh HA OCHOBE

4 Cm. monpobuee: Abawuoze A.X., Yepnoix U.A. ObecrieyeHre A0IrOCPOYHOIM yCTOHUMBOCTH KOCMUYECKON
JIeSITeNIbHOCTH U IIPEJIOTBPALeHIe TOHKH BOOPY KEHHUIT B KOCMUYECKOM IpocTpaHcTBe // ['ocyapcTBo v paso.
2020. Ne 4. C. 125—133.
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HOBBIX TEeXHOJOTHH oOT runepdpopmanuzma Kk runepdaxryanusmy (Rebooting
International Law).

OcnoBHble koHpepeHmonnble U ESIL B Ctokronbsme (8—11 ceHTsi0ps) Obun
pacripeniesieHbl B BHJE 3acelaHMii Ha § TeMaTHUeCKUX IUIOMAgKax — «Forumy»
1 12 cienuanu3upoBaHHBIX COOpaHUsIX — «Agoraey.

VYyacTHUKH «(pOPYMOB» pPacCMOTpENId Takue OOIIETEOPETUYECKHE ACHEKTHI
MEXKIyHapOJAHOTO MPAaBOTBOPYECTBA, KaK: JehopManu3aliys MeKIyHapOIHOIO MIPaBa;
MPaBOTBOPYECTBO HErOCYJAPCTBEHHBIX CYOBEKTOB; U3MEHEHHUS B MMPUMEHEHUH HOPM
MEXKIYHApOJIHOTO TpaBa Ha MECTHBIX (JIOKAJIbHBIX) YPOBHAX; MEKIyHAPOIHOE MTPABO-
TBOPYECTBO «CHU3Y»; JIESTUTUMHOCTh W PAIlMOHAIBHOCTH MEXKIYHAPOJHOTO IPaBO-
TBOPYECTBA; METOJIbI N3Y4EHUS (PYHKIIMOHUPOBAHUS MEXTYHAPOIHOTO MIPaBa; TEXHO-
JIOTHSI MEXTYHAPOIHOTO IPAaBOTBOPUYECTBA M N3MEHEHHS B PABOTBOPUYECKUX MTPOIIEC-
cax. Jlanee mepenaauM KpaTKoe COIepPKaHUe IUCKYCCUE U OCHOBHBIE PE3YJIbTAThI Te-
MaTHYECKHX TUTOMIAJIOK.

Tak, B pamkax @opyma 1 «/lechopmanuzayus mexcoynapoonozo npasa» o0Cyx-
jancs (peHoMeH «aeMokpaTuueckoi Becrdanun», BOSHUKHOBEHHE KOTOPOTO BOCXO-
JuT K cepenune XX Beka®, Koraa ObUla BLIBUHYTA UJES O TOM, YTO BOBJICUEHHBIE B
[IPaBOTBOPYECTBO I'OCYAApPCTBA — 3TO BCErJa IEMOKpPATHUYECKHE PEKUMBI, ITPHJIAL0-
[IFe CBOUM IMPABOTBOPYECTBOM JEMOKPATHUECKYIO JIESTMTUMHOCTb BCEMY MEXKIyHa-
pPOIHOMY TIPaBy, T.K. IPEICTABJISIOT €r0 HCTOYHUKH Ha yTBEPKICHHE HAIIHOHAIBHBIM
napiaamentam®. OJHAKO ¢ TeX MOP KOJIMYECTBO HOPM, KOTOPBIE COIYTCTBYIOT (op-
MaJIBHOMY IIPOIIECCY CO3/IaHUs MEXKTyHapOAHBIX IOTOBOPOB, CYIIIECTBEHHO BO3POCIIO.
OOBSACHUTB 3TO MOKHO IO-Pa3HOMY: MEKIPABUTEIHLCTBEHHBIN MTPOIIECC COTIACOBAHMUS
CIIMIIIKOM MEIJICHHBIH 1 Hed((EKTUBHBIIN; HE XBaTaeT 0ojiee THOKMX HOPM, KOTOpBIE
CMOTYT aJanTUpOBaThCs O] MECTHBIE YCIOBHS U JIOKAIbHBIC 3aMPOCHI; CYOBEKTHI
HOPMOTBOPYECKOI'O Mpoliecca HE TOBEPSAIOT MOJIUTUYECKUM JIMAEpaM, CUUTas UX
HECIIOCOOHBIMHM CO3/1aBaTh «IPABUJIbHBIC» HOPMBI; K IMPOLIECCY HE MPHUBJICKAIOTCS
C He00XO/IMMOCTBIO UHBIE «3aMHTEPECOBAHHBIE JIULIAY.

[TocTenenHnoe BKIIIOUEHNE MEXKIUCITUILIMHAPHON METOI0JIOTHH U KOMIIOHEHTOB
0O0IIECTBEHHBIX HayK B cepy MO3UTUBHOIO MEXYHAPOJHOTIO MpaBa IpPUBEIIO K pas-
BUTHIO «MSTKOTO IIPaBay U MOSBICHUIO MTOJBUKHOM IIKAIbl HOPMAaTHBHOCTH HA MEX-
JTYHapOJHOM M HAIlMOHAJIBHOM YPOBHsX. HekoTopble paHee 3HaYMMBbIE TOJOKEHUS U
[EHHOCTH B COBPEMEHHOM (OpMaIbHOM MpaBe YyTPAuMBAIOT CBOIO BAYKHOCTb:
1) snucTemonoruueckue (3HaTh, YTO 00SA3aTEIBHO K HUCIOIHEHHUIO); 2) HOPMAaTUBHbBIC
(obecnieunBaTh 3aKOHHYIO BJIACTH TOCPEICTBOM COTIIACHUS TOCYIapCTBa); 3) MpaBOBE-
YyecKkue (CHATh IPaHULIbI C IPEMETa HALETo u3ydeHus). Bo3Hukaer auiemma o npu-
3HaHUU HEOOS3aTeNLHOrO NMPaBa, KOTOPOE UMEET OMNpEesIEHUE MOJHOLIEHHOTO MpaBa
C TOYKH 3pEHHS COIMOJIOTMHM M HEPEIKO CTAHOBHUTCS PAaBHBIM €My IO Ba)KHOCTH.
CoOCTBEHHO «IOTUTHYECKHE HOPMBD» HHOTIa 00JIe€ 3HAYUMBI, Ye€M HEKOTOPbIE UTHO-
pUpyEMBIE «KECTKHE» HOPMBI MpaBa. Bo3HHKaeT BOMpPOC, MOKHO He(hOpMaibHbBIE
HOpMBI B KOHTekcTe ctatbu 38 Cratyra MexayHapoaHoro cyna OOH Berpouth

5 Navari C. States and State Systems: Democratic, Westphalian or Both? Review of International Studies. 2007.
33 (4), 577—595.

¢ Franck Th.M. Legitimacy in the International System. American Journal of International Law. 1988. 82.
P. 705.
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B 3HAKOMBIE KaTETOPUHU U ITIOHATUS, TAKUE KAK KOPINIo juris», «IpaKTUKa TOCY1apCTB»,
«TIoCTIe Ty FoIas MPakTUKa» U Ap. Tak, «Heo0s3aTeIbHbIC K HCIIOTHEHUIO JICKIIapaium)
OpSMO YIIOMHHAIOTCS B TIPAaBE MEXITYHAPOIHBIX JIOTOBOPOB, U MPHU3BAHBI JOMOIHSITH
HEOJJHO3HAYHBIE TEPMHHBI B TEKCTaX MEXIyHAPOIHBIX JOTOBOPOB.

OnwuchIBaeT JIM TEPMUH «MSTKOE MPaBO» YTO-HUOYIb elle KpoMme Toro (akra,
YTO TaKue JTOKYMEHTHl HE UMCIOT IOPHIUYECKU 00s3aTebHOr0 Xapakrepa? Criemayer
JM OTHOCHTBH TaKHe JOKYMEHTHI, KaKk Hampumep, BceoOmas nexnapamus npas 4emo-
BEKa, K KAKMM-TO 0COOBIM KaTErOPUSIM WJIH CII0XKUTh TAKHE HCTOYHUKH B TOT JKE€ CaAMBbIi
SIIIHK, TJIe HAXOMSATCS CPENIU TPOUYETO Pa3IMYHbIC PEHTUHTY U HHICKCHI, B YACTHOCTH,
WNunexc Boctipustus koppynuuu «Transparency International» wimu moxman Beemmup-
Horo OaHka «Bemenne Ou3HEca», Tak Kak BCE MOJOOHBIE TOKYMEHTHI HMEIOT HPaBO-
YUUTENbHBIA WM JaXKe MUCHUIUIMHUPYIOmUil 3¢ ¢eKxT. B KoHTekcTe HOPMATUBHBIX
HOBOBBEJICHUI Ha MEXIyHAPOTHOM YPOBHE, XOTSI OHU M HE SIBIISIIOTCSI HOPMaMH J0T0-
BOPHOTI'O TIpaBa, BO3HHKAaeT NpolieMa IMOANCpKAHUS PALMOHAIBHOCTH «MSTKOTO
npaBa» U MOJYYCHHUS COrJlachs OT TOCYJAapCTB Ha MOAYMHEHUE €My, 0OecreueHHs B
TAaKOM CJIy4ae BHYTPUTOCYJApCTBEHHOW 3aKOHHOCTH MPU COOJIIOICHUU KOHCTHTYIIH-
OHHOM CHUCTEMBI CICP’KEK U MPOTHBOBECOB.

B xone obcyxnenus nHa @opyme 2 «IIpagomseopuecmso, ocyuwecmaniemoe He-
20¢cy0apcmeeHHbIMU CYObeKmamuy BHICTYTIABIINE C COOOICHUMHE JOKJIQTIUKH 00pa-
I[aJ BHUMAHHUE HAa KOHIETT «JIEMOKPATUYCCKON JISTUTUMHOCTIY MEXIyHapOIHOTO
npaBa B YCJIOBHUSX, KOTJIa OHO OKa3bIBacT BIIMSHUE YePe3 TPAHCHAIMOHAJIBHBIC MPO-
[IECChI TPUHATHS PEIICHHH, B KOTOPHIX NMPUHUMAIOT YYaCTHE HErOCyIapCTBEHHBIC
cyOBbeKThL. B TO Bpems kak Ha HAIIMOHAJIBLHOM yPOBHE HJealaM JIEMOKPATHH YTPOXKaeT
MOJIUTHKA aBTOPUTAPHBIX IPABUTENBCTB, CTPYKTYPHBIC YCIOBHS CYyIIECTBOBAHHS
«demokparnueckoit Becrdanun» Takxke moaseprarorcs J1000MCTCKOMY AaBICHHUIO U
pacTyieMy BIHSHHUIO «X035€B» CyOBEKTOB HOPMOTBOPYECKOTO MPOLIEcca, KOTOPhIE B
CBOIO OUY€pe/Ib TOXKE BBICTYIAIOT KaK HETOCYAapCTBEHHBIE aKTOPBI, IPSIMO OMIIOHUPY-
IOIME HALMOHAIBHBIM TPABUTEIbCTBAM. YYAaCTHHKH (OpyMa 3aJaBalIUCh Pa3HBIMH
BOIPOCAMHU IO ATOMY TIOBOJIY: KTO 3TH CyOBEKTbI, KAKOBBI MX POJIb H CTATyC B MEKIY-
HApOJHOM MPAaBOTBOPYECTBE, UTO UMECHHO JIEJIAET WX JICTUTHMHBIMU — KBaJIU(pHUKa-
IUs1, TIPOTOCYTAPCTBEHHBIA MHTEPEC WIIM caMa CYTh Mpolecca MPUHATUS PEUICHUH, U
T.11. J10 KaKko# cTeneHr Herocy 1apCTBEHHBIC CyOBEKThI HAXOISATCS 10T KOHTPOJIEM roc-
yJAapcTBa WM npsmMo uM noouipsitorcsi? OOcyxnanack ganHas npodiiema Ha npumepe
«MexayHapoaHoit  Qenepammu  OyxrantepoB» (International Federation of
Accountants): 41 ¥ KaKu€ UMEHHO MHTEPECHI MIPECIIEAYIOT WICHBI 3TOT0 HErocyaap-
CTBEHHOTO CyOBEKTa, OCYIIECTBIISIFOIIETO CBOIO JCATENLHOCTh B 135 cTpaHax ¢ pas-
HBIMH TIPaBOBBIMH CHCTEMAaMH W YCIEIIHO BHEAPSIONIETO CBOM CTaHAAPTHI JTHKH,
aynuTa, oopazoBaHus 1 Oyxydera B 001IecCTBEHHOM cekTope (International Standards
on Auditing — ISA) kak MeXyHapOIHblE CTAHJAPTH BO MHOTHX CTPaHAX MHUpa’.

Amnanoruunas npo0eMa BO3HUKAET MPH YCTAHOBJIEHUH IOPUIMYECKON TPUPOIBI
U TPaBOBOTO PEKUMA MHOTOYUCICHHBIX OTHOIICHWH M CIO0XHOTO B3aUMOICHUCTBUS,
CKJIaJIbIBAIOIIETOCS MEX/Y a0COIIOTHO Pa3HBIMU OpraHu3anusMu, Takumu kak OOH,

7 Caiitr M®b ¢ nepeunem craunaproB. Pexum poctyna: https:/www.ifac.org/supporting-international-
standards (nata obpamenus: 02.12.2021).
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MexayHapoaHblil cot03 35eKTpocBsa3u, Munuctepctso Toprosiu CIIA u «Kopmopa-
Mg MO yHOpaBlIeHWIO JoMeHHbIMH uMeHamu U [P-agpecamm» (ICANN), a Takxke
C IpYT'MMH yYaCTHUKaMU yripaBiieHus ceThio MHTepHeT. OcTaeTcs Hermpo3payHoi mpo-
Heaypa Jeranu3alud B JICJIOBOW MPAKTHKE HAIIMOHAIBHBIX, HHTEPHAIIMOHAJIBHBIX H
TpPaHCHAIMOHAJBHBIX KOJEKCOB IOBEIEHHs B TaKUX cdepax, Kak BeleHUE OH3Heca,
[IpaBa 4eJIOBEKAa U OXpaHa MPHUPOJHBIX PECYPCOB, U COOTBETCTBYIOILErO IPU3HAHMS
IpOoQHIBHBIX CyOBEKTOB peryIupoBaHus (Hanpumep, JIecHoi moneunTenbCkuii coer,
Mopckoii ToneyuTeabCKUM COBET U Ip.).

Jlpyrasi cTOpoHa IpPaBOTBOPYECTBA HETOCYAApPCTBEHHBIX CYOBEKTOB CBsi3aHa
C TaK Ha3bIBAEMBIMHU «IKCIIEPTHBIMU KOJIU(PUKALMSIMNY, OCYLIECTBIAEMbIMH, HalpH-
Mmep, MexaynapoansiM komutetoM Kpacnoro Kpecra B MeXXayHapOIHOM r'yMaHUTap-
HOM TIpaBe | T.I. BbI3pIBaeT BOmpoc ydacTue B 3TOM MPOLIECCE HAPSAY C MPaBUTEIb-
CTBEHHBIMHU HKCIEPTAMH TAKXKE aKaJIEMUKOB, YUEHBIX H HETOCYJapCTBEHHBIX JKCIIEp-
TOB, AenerupoBanHbix oT MKKK u npyrux opranuzanuii.

Haxonern, yyacTHUKM NaHHOH ceccuu OOCYIWIIM MpoOJieMy NPUMEHEHHs Ha
[IPAaKTUKE COIJIALICHUN ¢ MHTEPHET-N0Ib30BATENIAMU, KOTOPBIE 3aK/IIOUAIOT OOJIbIINE
KOMIIAaHUY, UMEIOILME MOHONOIMIO WM JOMHUHHUPYIOLIEE IOJO0XKEHUE B OKa3aHUU
yciyr B riaobanbHoM Maciitabe, Takue kak Google, Facebook, Paypal, SWIFT u ap.
bb110 1Moka3aHo, 4To NOJOOHbIE COrIalleHus], Oylyun U3HAYAJIBHO [0 CBOEH MPUpPOJIE
YAaCTHBIMHU JIOTOBOPAMHU, TPAaHC(HOPMHUPYIOTCS B (IICEBIO)rOCYAapCTBEHHBIE U JaXe
MEXIyHapoaHble npeanucanus. OctaeTcss OTKPHITHIM BOIPOC, B YEM PA3HHUIIA MEXKITY
rOCYJapCTBEHHBIMH M YaCTHBIMH HOPMATHUBHBIMHU PETYISALUSIMH, KaKOB IPaBOBOM
CTaTyC U MUCCHSI HOPMOTBOPYECKHX PETYJISTOPOB B MEKTOCYAaAPCTBEHHOM OOILICHHH.

Yuaactauku Qopyma 3 «H3meHenus 6 npumMeHeHUuu HOPM MeHCOYHAPOOHO20
npaea Ha MeCmHblX YPO6HAX» TIOCTABWIM 3aJady YSICHHUTb, KaK MEXIyHapOIHbIE
HOPMBI BCTPaUBAIOTCS BO BHYTPUTOCYAAPCTBEHHBIE IIPABOBBIE CUCTEMBI, & CAMO MEXK-
JYHapOJHOE MPaBO CTAHOBUTCS HE MPOCTO ITIOOAIBHBIM, a TAKIKE PETHOHAIBHBIM U
MECTHBIM, BE/lb OHO IIPUMEHSETCS Ha HAIMOHAIBHBIX YPOBHSX U MOJICTPAUBAETCS 1101
MECTHBIE yCI0BHUs. BbII0 OTMEUeHO, YTO HEMasas 4acTh COBPEMEHHOTO MEX/1yHapO/I-
HOTO IpaBa BBOJUTCS B JIEHCTBUE HE Yepe3 MapiIaMeHTCKHE MPOLEAypbl WIN OpraHbl
WCTIOJTHUTENIFHOM BJIACTH, @ Yepe3 YaCTHBIX U CyOroCyJapCTBEHHBIX CyOBEKTOB, KOTO-
pBIe UepIaloT MPEIMUCAHUS U3 Pa3INYHBIX HCTOYHUKOB — OT ()OPMATILHBIX PELICHUI
MEXyHapOJIHBIX OPTaHOB /10 HE(POPMAIBbHBIX HOPM HETOCYIapPCTBEHHBIX CyOHEKTOB.
Tak, Ha hopMuUpOBaHKE HAIIMOHAJBHBIX HOPM M UX MPHUMEHEHHE HA MPAKTHUKE OKa3bl-
BalOT BJIMSHUE TAaKHE MEXIPABUTEIbCTBEHHBIE HEOOS3aTENbHbIE K HCIIOJHEHHIO
COIJIAIIEHHs] ¥ NOJIUTUYECKUE 0053aTENbCTBA, KAK T€, KOTOPHIE OBIIM B3STHI B paMKax
OBCE (nanmpumep, no 3amuTte MeHbIIUHCTB) Wi G20 (Hampumep, 0 (pUHAHCOBOM
cTabuiIpHOCTH). B KauecTBe npuMepa Takke NPUBOJMINCH HEPOPMAIbHbBIE «MEXKTY-
HapoJHbIe MaMATKM» KaK PYKOBOJCTBAa K NpUMEHEHMIo (international handbooks),
Hanopo6ue «llapnamenrtckoit namarku OOH 1o neiasiM yCTOHYHMBOTO pa3BUTHUS WU
NaMATKH HETPABUTEIbCTBEHHBIX OPraHM3aIli 10 BBEJCHUIO B JeicTBHEe PuMckoro
cratyta MYC?,

8 Harpumep, Coalition for the International Criminal Court, The International Center for Transitional
Justice, u ap.
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HeoOs3arenpHble cTaHAAPTHI PETYJIATOPHBIX CETEH, B 4aCTHOCTH, baHKOBCKHE
IIPUHLIMAIIB KOPIIOPATUBHOTO yIpaBieHUs OT «ba3enbckoro KOMHUTETa», TaKXKe BBO-
ISTCS B 3aKOHOJIATENILCTBA CTPAaH U B KOPIIOPATUBHOE yrpaBieHue 6ankos. Mccneno-
BaJIOCh TAaKX€ BIIMSHUE PYKOBOJSIIMX NPUHIUIIOB U CTAaHIAPTOB MEXKIIPaBUTEIb-
CTBEHHBIX OpraHu3alui, Takux kak PykoBojsimume npunuunbsl Kontpreppopuctuye-
ckoro komutera OOH KacaTebHO HHOCTPAaHHBIX TEPPOPUCTOB’, BpeMeHHOE PyKOBOI-
ctBo BO3 1o ynpaBieHHIo pucKaMy, CBA3aHHBIMU ¢ Tanaemueit rpummna'’, Pykosos-
CTBO 10 00111e# pexoMeHanuu kK KoHBeHIInu 0 TMKBUIAIMH BceX (POPM TUCKPUMUHA-
uuy B oTHOIeHHH xeHiquH Ne 30!, [lpyroe Hanpasienue UCKYCCHH ObLIO CBS3AHO C
aHAJIM30M OTYETOB MEXIOCYJAapPCTBEHHBIX HAJ30pPHBIX OPIaHOB B UX NPUIOKEHUH K
peneHnsIM CyObEKTOB HAllMOHATIBHBIX U MECTHBIX YPOBHEH, HaIpuMep, BO3aeiicTBHE
0TYETOB M J0KIa10B KomuTera o npasam pebenka'? Ha HAIMOHAJIBHBIE MAPIAMEHTHI
rOCyJapCTB-y4YaCTHUKOB HJIM JESTEIBHOCTh MECTHBIX COBETOB IO OJIArOCOCTOSHHIO
neteil. Takoe e BHUMaHUE MPUBJIEKAIOT PELICHUS MEXIYHApOAHbBIX CYJIOB U CyJI0B
MHOCTPaHHbBIX TOCYJAapPCTB, C TOUKU 3PEHUS CTENEHHU MX BJIMSHUSA Ha BHYTPUrOoCydap-
CTBEHHbIE Cy/bl. B yacTHOCTH, M3yuyaeTcsi BO3AEHCTBIE MPAKTUKU MexXIyHapOIHOTO
yTOJIOBHOTO CYyJ1a B CBETE MPUHIUIA KOMIUIEMEHTAPHOCTH U TPYIIIBI HENPUCOEIUHUB-
umxcs crpan (Kurait, Poccus, Unmus, CILIA u ap.)">. MoryT u B 11€710M MeXIpaBy-
TEJIbCTBEHHbIE OPTaHU3AlMU WM HETOCYAapCTBEHHBIE CYOBEKTHI MOMOTaTh BOILIO-
11aTh B )KU3Hb HAa YPOBHE BHYTPUTOCYJapPCTBEHHOIO MPaBa MOJO0KEHUS MEXTyHAPOI-
HOTO TYMaHHTApHOTO TpaBa (Hampumep, opranuzanus «Geneva Call»), pasnmudnabie
CTaHJAPThl KOPIOPATHBHON COLMAJIBHOW OTBETCTBEHHOCTH U IPHUPOJOOXPAHHBIE
HOPMBI (B 4aCTHOCTH, OpraHu3amnuu «MOpCKO# MoneunuTeNIbecKuil coBeT» U «JlecHomn
MOTIEYUTENbCKUI COBET»)?

B pamkax @opyma 4 «Meocoynapoonoe npasomsopuecmeo “cHuzy”’» TUCKyTH-
poBasiach npobiaemMa MEXAYHApPOIHOIO MPABOreHe3a Ha MECTHOM YpPOBHE, Bellb YHU-
BepcallbHOE — 3TO BCErja YHUBEPCAIU3UPOBAHHOE KOHKpETHOE. Tak, MECTHbIE
rpynInbl JIOOOUPYIOT CBOM MHTEPECHl B HAIIMOHAIBHOM IPABUTENHCTBE, MOITAIKHBAs
YaCTHBIX JIMILI, TPEAIPUHAMATENILCKUE CETH U COLIMATIbHBIE TPYTIIbI MTOAABATh KaJI0ObI
B MEXJIyHApOJHbIE OpraHbl. [JIaBHBIMM JBUTATEISIMH MEXAYHApPOAHOIO HOPMOTBOP-
YECKOT0 MPOIIecca HEPEIKO BHICTYIAIOT MECTHBIEC AKTUBUCTHI, TTI00AIbHBIE CETH TPaXK-
JAHCKOTO OOIIECTBa, BHYTPUIOCYJAPCTBEHHBIC BEIOMCTBA, MHBIC HALMOHAIBHBIE U

B 2015 r. na 3acenanuu KTK 6611 coctasnen CBoa u3 35 pyKOBOASALIMX NPUHIMUIIOB B OTHOIIEHUH MHOCTPAH-
HBIX 00eBHKOB-TeppopuctoB (Maapuackue pykoBosiiue npuHuunsl) (S/2015/939, npunoxenue II).

10 Pandemic Influenza Risk Management (2017). Pexum mocryma: https://www.euro.who.int/en/health-
topics/communicable-diseases/influenza/publications/2017/pandemic-influenza-risk-management-2017 (mara
obpamenus: 01.12.2021).

"' The Guidebook on CEDAW general recommendation No. 30 and the UN Security Council resolutions on
women, peace and security. Pexxum noctyma: https://www.unwomen.org/en/digital-library/publications/
2015/8/guidebook-cedawgeneralrecommendation30-womenpeacesecurity (nara oopamenus: 03.12.2021).

12 Komurer 1o npasam peGenka (npu YBKITY) sBnisieTcst opranoM u3 18 HE3aBMCHMBIX 3KCIIEPTOB, HAOMIOAa-
IOLIMX 32 BBIIOJIHEHHEM rocygapcrBamu-yuactHiukamu Konsennmun OOH o npasax pebenka. Pexum nocrtyna:
https://www.ohchr.org/EN/HRBodies/CRC/Pages/Membership.aspx

3 Zhu Dan. China, the International Criminal Court, and Global Governance. Australian Journal of
International Affairs. 2019. 73. P. 1—24; Abashidze A., Trikoz E. The ICC Statute and the Ratification Saga in
the States of the Commonwealth of Independent States. International Humanitarian Law Series. 2009. Vol. 19.
C. 1105—1110; Tpuxoz E.H. Ilepcnextunsl npucoenusenus Poccuiickoit @enepanuu k Pumckomy Cratyty
MexayHapoaHoro yroynosHoro cyzaa // XypHan poccuiickoro npasa. 2007. Ne 12. C. 130—138.
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cyOHalMoHaNbHBIE OpraHbl. B quckyccun paccMartpuBanachk mpobiema ydera Kopro-
PATHUBHBIX M TPAXKAAHCKO-00IIECTBEHHBIX HHTEPECOB B MIPAKTUKE TOCYJAPCTB, IPaBO-
TBOPUYECKOM IpOLIECCEe, MEKYHAPOIHBIX IEPEroBopax (HapuMep, B IEPEroBopax 1no
MexayHapoIHOMY COTJIAIIEHUIO 10 MOPCKOMY OHMOJIOTHYECKOMY Pa3HOOOpa3uio 3a
npeneinaMd HalUMOHAJIBHBIX IOpUCAUMKIMIA). Takue HMHTEpecsl MOTyT OTpakaTh
r7100aJbHble KOATUIIMHM HEPABUTEIbCTBEHHBIX OpraHU3alui, CelHaTu3upyOLUeCs
B cdepe pa3opyKeHHUs U B MEKIYHAPOIHOM KOHCTUTYLIMOHHOM IpaBe, MO0 HalHo-
HAJIbHOE M MEXAyHapoHoe Ou3Hec-1000u, BiIMsolee Ha IPaBOTBOPUYECTBO B 00Ja-
CTH 3KOHOMUKH U OKpY>KaroIlel cpeasl. B cBoto ouepenpb B 110,100HOM poiau MOTYT BbI-
CTYIaTh Ja)Ke HAIlMOHAJbHBIE CY[bl, KaK, HA[PUMEpP, B CIIy4yae C pa3BEpPHYBIIMMHUCS
ceifuac BO MHOTHX CTpaHax CyJeOHBIMH pa30MpaTeIbcTBAMU TI0 JiejiaM 00 N3MEHEHHUH
KJIMMaTa, KOTOpPbIE OYEBUHO BIUSIOT HAa MEXAYHApOIHO-IIPABOBOM PEXHUM HM3MEHE-
HUS KJIUMaTa.

Yuactauku Qopyma 5 «Jlecumumnocms u payuoHaIbHOCMb MENCOYHAPOOHO2O
npasomeopuecmeay OOCYIWIN pa3Hble HUHTEPIPETAlUN KOHLEHIMHA JIETUTHMHOTO
MPABUTEIbCTBA, @ UMEHHO KaKMM O0pa3oM JEMOKpAaTHYECKOE yNpaBICHHUE U BEpPXO-
BEHCTBO IpaBa 0a3upylOTCs HA pa3/ieleHUH BeTBed BiacTu. BozneiicTBue HOpM M3
Pa3IMYHBIX HCTOYHUKOB IIPOUCXOXKICHUS, B TOM YHCIIE HAILIBIB HEPOPMAIBHBIX HOPM
U CTaHIapTOB, TpeOyeT MoANepKaHusl PAIlMOHATILHOCTH U IIEIOCTHOCTH BHYTPHUTOCY-
JTAPCTBEHHOM NIPAaBOBOI CUCTEMbI, MUHUMH3AIIUN TPOTUBOPEUHIA B PA3IMYHBIX MPE.I-
nucaHusax. Tem Oosee, Korna MHOTHE U3 TaKUX HOPM IPUHUMAIOTCS HEJEMOKpaTHye-
CKUM ¥ HEMOJOTYETHBIM 3aKOHOJATEILHBIM WIJIM UCTIOJTHUTEIFHBIM OPTaHOM BIIACTH,
YTO Pa3MbIBAET JIETUTUMHOCTH BEPXOBEHCTBA IpaBa U KOHCTUTYILMOHHBIN OajaHC B
cTpaHe. bbulo MoAYepKHYyTO, YTO JETMTUMHOCTh B HOPMATHUBHOM CMBICIIE SIBISIETCS
cama 1o ce0e BaKHBIM OJIaroM COBPEMEHHOTO MEXTOCYJapCTBEHHOTO HOPMOTBOpYE-
CTBa, a €€ HEJOCTATOK CIIEyeT pacCMaTpuBaTh B KauecTBE (pakTopa, CUTHAIU3UPYIO-
1iero o Hea(pPeKTUBHOCTH (PYHKIIMOHUPOBAHUS HOPM.

B pamkax @opyma 6 «Memoowl usyyeHus QYHKYUOHUPOBAHUSA MeEAHCOVHAPOO-
HO20 npaeay» YYaCTHUKU 3aWHTEPECOBAHO OOCYXJIAlIH METOAOJIOTMYECKUE ACIEKThI
M3YYECHUS IOPUCTAMU-MEKTYHAPOTHIUKAMU MTPOLIECCOB JTOMECTHKAIIMHN BO BHYTPUTOCY -
JTAPCTBEHHOM TIpaBe M TpaHC(HOpMaIlMU Ha Pa3IMIHBIX MEKIYHAPOIHBIX M BHYTPHUTO-
CyNapCTBEHHBIX MIOMAAKaX MEXITyHapOJHBIX peKoMeHaanumii'*. B wactHOCTH, peub
MOXeT uATH 0 npeanucanusiax BO3 B chepe KOHTPOIS 32 NaHAEMHSIMH, HITH K€ HOPM
MEXYHapOJHOTO IMpaBa MpaB 4YelIOBeKa B cdepe TOCTYIHOTO 3ApaBOOXPAHECHUS H
TICUXWYECKOM IEJIOCTHOCTH, a TaKxke mpennucanuii B chepe 6oprob co CITN/lom,
HOPM MEKIYHAapOJHOr0 MAaTEHTHOrO IMpaBa B KOHTEKCTe 000OpOTa JIeKapcTBa, U JIp.
B curyanuu xomiu3uil npaBoBbIX PEKUMOB U (POPMUPOBAHUS «OKMBOT'O IPaBay aKTy-
QJIbHBI IMEHHO MEXIUCIIUIUIMHAPHBIE TOAXO0/IbI, METO/IbI M TTAPAJAUTMBbl IPYTUX HAYK,
HalnpuMep, B KOJUIA0OpalMy €O CHELUAINCTAMU BHYTPUIOCYIAPCTBEHHOIO IIpaBa,
COLIMOJIOTaMHU ¥ TEOPETUKAMH MEXIYHAPOJIHBIX OTHOIICHUH, aHTPOIIOJIOTaMH, SKOHO-
MHUCTaMH, HoauTOoI0oraMu u ap. '

Huckyccus Ha @opyme 7 « Texnonoaus npasomeopuecmsa u U3MeHeHUsl 8 npago-
MBOpUeCcKUX npoyeccaxy pa3BepHYJACh BOKPYT OLEHKH BIMSHHS TEXHOJIOIMUYECKUX

14 Guzman A. How International Law Works: Introduction. International Theory. 2009. 1 (2), 285—293.
15 Bianchi A. International Law Theories: An Inquiry into Different Ways of Thinking. 2016.
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M3MEHEHUH Ha MEXIYHApOIHOE PaBO, B 0OCOOEHHOCTH JIsl TEPPUTOPHUATBHO 3aMKHY-
TBIX IOPUCIMKIMKA U B cepe YNpaBiIeHHS B MEKAYHApOTHOM ITyOIMYHOM Mpase.
[Tpoananu3upoBaHo BO3ACUCTBHE IH(PPOBOH peBONIONMU HA (OPMY U COAEpIKaHHUE
MEXYHapOJIHOTO TPAaBOTBOPYECTBA. 3aTPOHYTHI MEXKITYHAPOJHO-TIPABOBHIE aCTIEKTHI
nudpoBoro oOMeHa MH(popMalMeldl U NPOBEIEHHs] (PUHAHCOBBIX CAEIOK MEXIy
pa3HBIMH IOPUCTUKIHUSAME, TPOoOIeMa 3alIUThl CYBEPEHUTETA B KHOSPIIPOCTPAHCTBE U
BBIJICJICHUS] FOPUCIUKIMM B IUPPOBOM OOILECTBE, KOTOPOE C TOUKH 3PEHUS MEKIyHa-
POZIHOTO IIpaBa paccMaTpUBAETCs KaKk He UMelolllee rpaHull. B niesom, ormeuaercs, 4To
U(poBast peBOIIOMS JEMOKPATU3UPOBAIA IIPABOTBOPUYECKHE MIPOLIECCHl B MEX/yHa-
POIHOM TIpaBe, U OOIIECTBEHHOCTD CTajla aKTUBHEE Y4aCTBOBATH B IPUHATHU MEXTY-
HApOJIHO 3HAYMMBIX PEIICHHUH.

ITpu oGcyxnenun B pamkax @opyma 8 «Texyuee npasomsopuecmeo 6 nocm-
naundemuiinom mupe: kax COVID-19 uzmenun npasuna uepvl» €ro y4acTHUKHA TOCTa-
pasuCh MOKa3aTh HECKOJIBKO 3TANlOB U3MEHEHUS 0a30BOM apXUTEKTYPhl MEXTyHAPO/I-
HOM MpaBOBOW CUCTEMBbI, OTPEArupoOBaBLICH HA HOBBIE YTPO3bl U KPUZUCHBIE SBJICHUS.
[epBsiit 3Tan kpusKca ObUT CBA3aH C TEPPOPUCTUUECKUMH YTPO3aMU HETOCYJapCTBEH-
HBIX CyObEKTOB, HaUMHas ¢ Tpareauu 11 ceHTsa0ps, 4TO BHI3BAIO HHCTUTYLIMOHATbHbBIE
U3MEHEeHUs1 B (JOpME YCHIIEHHOI'O HCHOJIHUTENIbHOro npasBoTBopuectBa Cb OOH u
MOJYMHEHHBIX €My OpPIaHOB, PACIIMPEHUE MOJHOMOYMH CYIIECTBYIOIMX OPraHOB OT
HATO no I'pynmer pa3paGoTku (pUHAHCOBBIX Mep OOpHObI C OTMBIBAHHEM JICHET,
MOSIBJICHUE HOBBIX MHTEPIPETAIMI C LENIbI0 PACIIUPEHUS] BOGHHON MapagurMsl U Ie-
peHacTpoiiku 6anaHca MeKy HHTepecaMu 0€30TTaCHOCTH M TIpaBaMU YacTHBIX Jinil. Ha
BTOPOM 3Tare KPHU3HCHOW BOJIHBI B pe3yibTare (UHAHCOBBIX motpsicenuit 2008 r.
ObUTM BBEJICHBI HOBBIE CTaHAAPTH ba3enbckoro KoMuTeTa 1Mo 6aHKOBCKOMY Hal30py,
yCUJIEHO He(opMalbHOE (PUHAHCOBOE U SKOHOMHUUYECKOE yrpasieHue boinbioil nBa-
auaTku 1 peopmupoBad CoBeT Mo PUHAHCOBOM CTAOUIBLHOCTH. DTO MOAXJIECTHYIIO
JANbHENIIYI0 ()parMEHTalUI0 HOPM U MOJIHOMOYH, KOTOpas cTajia Onpeessomeit
YepTOM MEXIYHAPOJAHOI0 SKOHOMUYECKOIO IpaBa. TpeTuil 3tam Kpu3uca MexIayHa-
POJHOTO IPABOTBOPUYECTBA U (PYHKIIMOHUPOBAHUS MEXTYHAPOJHBIX PETyJISTOPOB OBLI
ces3an ¢ maHgemuedn COVID-19, kortopas mnpoaeMOHCTpHpoBaia TI00aTbHYIO
HEXBaTKy HEOOXOJMMBIX TOBapOB, OT Macok 10 HaHodacTtun a1 MPHK-BakiuH, BbI-
3Bajia LEMHBIC pPeakIiy B cepe rmodanbHON IKOHOMUKH, YCHIINIIA TTT00aIbHOE Hepa-
BEHCTBO U O€HOCTb. DTHU MOCIEACTBUS U Ipyrue (PakTophl NAaHAEMUHHON pEaTbHOCTH
BBICBETHJIM 3HAYMMOCTb MJIeH HAJAroCyAapCTBEHHON OPraHU3allH U MTOCTHAIIMOHAIb-
HOTO cyBepeHuTeTa. BaxkHoe 3HaueHue 11 MeXIyHapOoJHOIO IIPABOTBOPUECTBA MOT
Obl UMETh BBIABUHYTHIN mpencenarenemM Eppomneiickoro coBeta EC Ha cnernuanbHOM
ceccun I'A OOH B aexabpe 2020 r. mpoeKT MEXKIyHApOAHOTO JOTOBOpa MO MaHje-
musM (International Treaty on Pandemics)'®, koTOpBIit X0Ts ¥ OBLT BIIOCIEACTBUH TI0/I-
JiepKaH 26 riiaBaMy rocy1apcTs-wieHoB U renaupekropoM BO3 OOH, B To ke Bpems
BOCTIPHHSAT B III00AJTHHOM COOOIIECTBE B IIETIOM CKENTUYECKH.

Hapsny ¢ obmmumu myOnmausiMu motomaakamMu GopymoB B pamkax Kondepen-
unn ESIL nmpomnmu 3acenanust 12 memamuueckux azop. 31ech BBICTyHAINd 3apaHee

16 TIpoeKT MekayHApOIHOTO JOroBopa mo nanaemud. Pexum gocryna: https://www.consilium.europa.eu/en/
press/press-releases/2020/12/03/press-release-by-president-charles-michel-on-an-international-treaty-on-
pandemics/# (nata oopamienus: 25.10.2021).
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oToOpaHHBIE JOKJIATYUKH C PE3yIbTaTaMl CBOMX MHHOBALMOHHBIX MCCIIEIOBAHNHN 1O
aKTyaJbHBIM acleKTaM U OTPACIIeBBIM MpoliieMaM MEXIyHapOJHOTO IpaBa CKBO3b
MpU3MYy HOPMOTBOPUYECKOIO IIpOLECCa.

Ha Aecope 1 «Oxeanuueckuii nopsi0ox u uzmeHenus 6 NpaBOMEOPHUECmEe)
o0cy»x/1anachk MepcreKTHBa BO3MOKHOTO OOHOBJICHUS JICHCTBYIOLIEH yxe Oonee deT-
BepTH Beka Kousenunu OOH o mopckomy npaBy, KOTOpasi B Ka4ecTBe CBOEOOpa3HOM
«KOHCTUTYLIUW» PEryJHUPYeT pa3InyHble acTeKThl YIPaBJIEHUSI OKeaHaMu, HO HE JI0-
mycKaeT rHOKOCTH B cepe MpaBOTBOPUYECTBA IO ITUM BOIIPOCaM. Y YaCTHUKU AUCKYC-
CUU TIOYEPKHYJIN «YHU(DUIIUPOBAHHBIN» XapaKTep MOPCKOW KOHBEHIIUU M UCKIIIOUHU-
TEJIbHYI0 BaXKHOCTb COXpPAHEHHS €€ LEJIOCTHOCTH, OIpEeIeJICHHbIE PUCKUA PACIIUPEH-
HOTO TOJKOBAaHUS OTHAENbHBIX YaCTEeH «IaKeTa COTJIANICHUI», 3a)MKCHPOBAHHBIX B
KOHBEHIIMU. B wacTHOCTH, 3TOMYy OBUTM TOCBAIIEHBI JOKIaabl ['peropa Hoaka
(Menbckas mkona npaea) «Unrtas BOJHBL NPEEMCTBEHHOCTh M H3MCHEHHS B IIPABO-
TBOpUYECTBE IO BompocaM okeaHay, U [lbepa Teenena (TapTyckuii yHMBEpPCHUTET)
«Hazan B Oyaymiee: ypoku meperoBopoB o MopckoMy mpaBy (1967—1982), sammura
HEd(PPEKTUBHOCTHU U CIOKHOCTH MEXKTYHAPOJIHOTO HOPMOTBOpUECTBa». B ciyuae nmpu-
HSTHSI HOBBIX «HCIIOJHUTEIbHBIX COTIAIICHUI» M NEPCHIEKTUBb MHHOBAIIMOHHBIX TOJI-
KoBaHu KOoHBEHLIMY NOSBUTCS BO3MOXKHOCTD JIajbHEHUILEro pa3BUTHS 3TOT0 IIPaBOBOIO
JIokyMeHTa. Taroke ObUTO yJesieHO BHUMAHUE BIMSHUIO HA PAa3BUTHE MOPCKOTO MpaBa
MpakTUKU MeXyHapoaHOro TprOyHaia o MOPCKOMY TpaBy, MexayHapoJHOTO Cyaa
OOH, apOuTpakHBIX CyJOB. DTOT acleKT 3aTPOHYT B BBICTYIUICHWH Mapuu Octep
Camamanku (YHuBepcuteT Banmbsimonmaa) mo teme «VI3MeHeHUs B peKuMe TITyOOKOBO/I-
HOM pa3pabOTKX MOPCKOTO AHa MeayHapoIHbIM OPraHOM 110 MOPCKOMY JHY.

Ha Aeope 2 «YVemoiiuusoe pazsumue u usmenenus 6 npagomeopuecmeaey ObLIO
YAEIEHO BHUMAHUE MPOLECCY MOCTENEHHOTO PAaCIIMPEHUs] KOHLETLUN YCTOMUYNBOTO
pa3Butus ¢ Hadana 1990-x rr. Cdepa ecTecTBEHHON OKpY KatoLIel Cpeibl U UCII0JIb30-
BaHUs MPUPOAHBIX PECYPCOB BCETAa OCTaBajach KIOYEBOW C MOMEHTa pa3paboTKu
«IToBectkn gus 10 2030 roma» (Agenda 2030) u Lleneii ycToiunBOro pa3BuTusi OT
OOH. VYyacTHUKHM aropbl MOMNBITAJIACH OLEHUTh TEKYLIY0 HOPMATHBHYIO CHILY
Konnenuuu ycroitunBoro pa3sutus u poib Agenda-2030 B unTerpanmu pasHsix chep
MEXTyHApOJHOTO TpaBa U MOIUTHKH. CTaHET JIM N3MEHEHNE KIIMMAaTa B CBETE HAJIBU-
TaroIIeHCsl KIIMMAaTHIECKON KaTacTpo(bl JOMHUHUPYIOIIUM aClIEeKTOM B IMPAaBOTBOPYE-
ctBe? kel Dnnuc n3 YHuBepcuteta Makruiuia mocBsTHiIa CBOE BBICTYIUIEHUE BBE-
JIEHUI0 HOPMATUBHOCTH B L[YP 1 pa3BuUTHIO MEXIyHApOJHOrO MpaBa B «3IM0XY MET-
puK». BaxkHoii mpobnemoii ocTaercst pa3BUTHE MpaBa B cepe yCTOMYMBOTO Pa3BUTHUS
Ha OCHOBE YaCTHBIX MHULIMATUB U MMyOJINYHO-4aCTHOTO MaPTHEPCTBA, BKIIOYAsl CXEMBbI
9KOJIOTUYECKOTO ayUTa, SKOJOTMUYECKONH MAapKUPOBKH M IKOJIOTUYECKON cepTH(HKa-
un. O6 sTom rosopuiia EBa Ban nep 3u (I'amOyprekuit yHuBepcutet) Ha TeMy «Kak
JIOCTUYb Pa3yMHOTO COYETaHUs TPeOOBaHUI TOCYJapCTBEHHOM M YaCTHOW JOJHKHOMN
OCMOTpUTEIBHOCTH B paMkax L{YP» (ananu3 Ha ocHOBE TEOPHH MOTHBALIMOHHOTO Kpa-
YIUHTA).

Bo Bpems oOcyxkaenust Ha Aeope 3 «Meoscoynapoonas 6e30nacHocms u uzmeme-
HUs 8 npagomeopiecmeaey ObUIO MOAYEPKHYTO, YTO KOHLIETILIUU BOOPYKEHHOI'O Hara-
JCHHS, BOOPYKEHHOTO KOH(DIUKTA U yTPO3bl MEKIYHAPOIHONW 0€30IacHOCTH TeNeph
UHTEPIPETUPYIOTCSL TaK, YTO TIOCYyAapcTBAa HMEIOT OOobllle BO3MOXKHOCTEH
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MIPOTUBOJECHCTBOBATh TAKUM yTPO3aM, KaKk MEXAYHAPOIHBIN Teppopu3M. Benencreue
pacuIpeHns MPaKTHKU TOCYAAPCTB MO UCIOIb30BAHUIO BO UM O€30MaCHOCTH SKCTpa-
OpAMHAPHBIX Mep (KaK BOGHHBIX, TAK U HEBOCHHBIX ), TOCY/1apCTBA U APYTHE CYObEKTHI
pa3paboTaiu 1esnblidi Habop COMyTCTBYIOIIUX HOPM IO BOIPOCAM MUTPALIUH, JIEKTPOH-
HOTO HaOIIOIEHHs U 1aXKe KOCMHUYECKHUX HcciaeoBaHuil. B BeicTymienun LiBerenunel
BaH bentem (Oxcdopackuil yHUBepcUTET) ObUIN 3aTPOHYTHI BOIIPOCHI HOPMOTBOpPUE-
CTBa B IPYIIIIE IIPABUTEIbCTBEHHBIX JKCIIEPTOB I10 aBTOHOMHBIM CUCTEMAaM CMEPTOHOC-
HOro opyxwus. OTaenpHOro0 BHUMaHUs y10CTOMIach po0ieMa HOPMAaTUBHOIO BIIHS-
Hus yyactusi Cb OOH B pa3nnuHbIX HETpaJIUIIMOHHBIX BOIIPOcax 0€30MacCHOCTH, TAKUX
Kak u3MeHeHue kiumata 1 ap. Mannuuposanasie MKKK u npyrumu opranuzanusammu
IIPOLIECCHI 110 TYMaHU3aLUU MEXTyHAPOIHOIO T'yMaHUTApHOIO ITpaBa MO3BOJIMIH BbI-
JIEIUTh JOJTOCPOYHbIE TEHACHLMH, BEAYLIHE K UMIOPTUPOBAHHUIO IIPAB YEJIOBEKA U
SKOJIOTHYECKUX MPOOJIEM B MPABO BOOPYKEHHBIX KOH(IHKTOB. MoxanHa ®dpuman
(YuuBepcuter AG0 Akanemu) BeICTynHIa 1o npodieme « TeHeBoe 3aKOHOTBOPYECTBO
B cepe OezomacHOCTH uestoBeka». [Ipu 3TOM psij y4acTHUKOB IOJIAratoT, 4TO B CUTY-
allUM YKPEIUICHUs POJIM PA3IUUHBIX HEIOCYJAPCTBEHHBIX CyOBEKTOB (MEXKIIPaBUTEb-
CTBEHHBIX, HEIIPABUTEIILCTBEHHBIX OPraHU3alui, HAyYHOI0 COOOILECTBA) B pa3BUTHU
MI'II rocynapcTBa MbITalOTCS BEPHYTh ce0€ KOHTPOJb, B YaCTHOCTH, Yepe3 HallUo-
HaJIbHOE 3aKOHOJATEIbCTBO, ONPEACIAIONIEE IPAaBUIIA BEJCHHS BOWHBI.

Ha Acope 4 «Ilpasa wacmuuix nuy u usmeHeHus 6 npagomeopiecmeey ObLIO
YKa3aHO, YTO BHEIPEHHE 3aKOHOAATENbCTBA 00 MHAMBUAYAIBHBIX IpPaBax yelIOBEKa
B HOBBIE c(hephl 3a1u1o CIMMKoM Janeko. Kak Obls1o oTMeueHo B BeICTYyIIEHHH Dpeiin
bastenc (Yuusepcuter Ocio), Koraa-HUOY b JOIDKEH 3aKOHYUTHCS «BEK JTMYHOCTH,
U TOCYJIapCTBA YCTPEMSTCS K KOJUIEKTUBHBIM IIpaBaM B MEXTyHAPOIHOM HOPMOTBOP-
yecTBe. B pesynbrare NMOSABISAETCS KPUTHKA, YKa3bIBAIOILIAs HA TO, YTO PEKUM IIpaB
4eJI0BEKa He cMOT 3(P(PEKTUBHO MPOTHUBOCTOATh HEPABEHCTBY U OeAHOCTU. BO3MOXKHO
naxe, yto ECIIY u npyrue npaBo3alluTHBIE CTPYKTYPbI OCTABISIOT CIMIIKOM MAaJlo
IIPOCTPAHCTBA JUIsl HALMOHAJIBHBIX 3aKOHOJATEIbHBIX OpraHoB. He BBIHOCAT JIn Cybl
pELLIEHNUs Yalle B [10JIb3Y FOCYIapCTB C «IIPaBUIbHBIMU IpaBUTENbCTBAMKUY»? He 3aHu-
MAIOTCs JIM peruoHanbHble opranu3anuu, or Cosera EBponsl 1o Ilanxaiickoi opra-
HU3AIMH COTPYAHUYECTBA, IPABOTBOPUECTBOM, HCXO/Sl M3 MHEHUS, YTO OHU KOIU(u-
UPYIOT II100aIbHbIE M pernoHaIbHbIe KOoHIenuu npas? Ha 310 oOpatun BHUMaHHE
noxnaguuk Openepuk Koyain (JIoHTOHCKUI yHUBEPCUTET), ONIPEAETUB «YHUBEPCAIIb-
HBIA MEPHOANYECKUN 0030p» Kak (OpMy 3aKOHOTBOPYECTBA, U OCTAHOBHBIIUCH Ha
NOHUMAaHUU JUAJIOTOBBIX IPOLIECCOB B chepe MpaBa IpaB yeraoBeka. B mepcnexTuse
BO3MOYHO IPOEKTHI MATKOT0 IIPaBa 10 CO3AaHUI0 (WK Pa3BUTHIO) IIPaBa YeJIOBEKa Ha
MUD UJIM Ha YUCTYIO OKPY’KAIOLIYI0 CPENY CTAHYT «KECTKUM IIPaBOM.

Ceroass cpopMHUPOBAIOCH OYEBHIHOE M300UITHE HEOOA3aTEIBHBIX K UCITOJTHE-
HUIO DKCIIEPTHBIX YTBEPXKICHUN U MHEHUH OT JIMLIA OPTaHOB, YUPEKICHHBIX HA OCHOBE
MEXIyHapOJHbBIX JOTOBOPOB B OTHOLIEHHWH IIpaB YE€JIOBEKA, WIHM OT JINLA 3KCIEPTOB
Cogera 1o mpaBam 4desoBeka u padouunx rpynm. [lo Muenuto goknagunka Huner Paii-
Hepc (ITorcmamckuii yHHBEpCHTET), TpaHCHAIIMOHAIBHBIE 3aKOHOATEIbHBIE KO-
LMY BCE Yallle BBICTYNAIOT 3a pa3BUTHE IpaBa IpaB yejaoBeka. B Takoil oOcTaHOBKE
HaIlMOHAJIbHBIE TOCYIapCTBA JOJDKHBI ObITh TOTOBBI Ha4aTh PErYJIMPOBATh OU3HEC U
[paBa 4EIOBEKa, BIUIOTh JO 3aKIIOYECHHS COOTBETCTBYIOLIETO MEXIyHAPOIHOIO

520 PELEH3M. HAYUHBIE ®OPYMBbI



Abashidze A.Kh. et al. RUDN Journal of Law. 2022. 26 (2), 508—527

JIOTOBOpA, KOTOPBIA O€3yCIIOBHO TOBJIMAIOT Ha MPAKTHKY HETOCyAapCTBEHHOIO
HOPMOTBOPYECTBA B ATOH cepe.

Craenyromas Aeopa 5 «InobanvHas 5KOHOMUKA U USMEHEHUs 8 NPpasomeopye-
cmeey ObUIA TIOCBAIICHA NMPEXKAE BCETO XOPOLIO pa3paOOTaHHOMY, HO HETHOKOMY
pexxumy, ycranonennomy BTO B cdepe Toprosian. MexayHapoaHble HHBECTHLIUU
peryaupyrorcs Oosnee 4eM 3 ThIC. JABYCTOPOHHHUX [JOTOBOPOB I10 HMHBECTHLIHUSM.
MHorocTopoHHee peryJupoBaHUE YACTHHIX (PMHAHCOBBIX MOTOKOB OCYLIECTBIISETCS
MIOCPEICTBOM MSATKOIO IIpaBa (XOTS U IIPU HEKOTOPOM KOHTpoJie co cTopoHsl CoBeTa
o GUHAHCOBOM cTabmiIbHOCTH BombIoi ABaaLaTKN), B TO BpeMs KaKk rocyJapCTBEH-
HBIM (PMHAHCHPOBAHHUEM YMPABISIOT B Pa3UYHbIX (popmax, BKIIOYAs MEXKIyHAPO.I-
HbIe (UHAHCOBBIC MHCTUTYTHI (Bcemuprbiii 6ank, MB®, mexmyHapoaHbie huHAHCO-
Bble opranm3ammu). Jokmagunk u3 [lapmwkckoro yausepcureta Il TlanTeon-Accac
Karapuna Tutum npoananusupoBaia npakTuky «Padoueit rpymmsr [II KOHCUTPAJD»
CKBO3b MPU3MY HOBOIO MHOI'OCTOPOHHErO MOAXO0Aa (B3IJISA U3 MEPErOBOPHOM ILIO-
manku). Bee 0osbllie TOProBhIX COrNameHUl — JBYCTOPOHHUX, PETMOHAIBHBIX U
«METraperuoHaIbHBIX» — UMEIOT TEHACHIINIO KacaThCsl BOIIPOCOB, JIEXKAILUX 32 Ipeie-
JIlaMH TOPrOBJIM, TAKUX KaK MHBECTHUIIMU, paboyasi Cujia, UHTEIJICKTyalIbHasi COOCTBEH-
HOCTh U OKpyxkaromas cpena. B noxnane Crepanu Hlamepep (HaunonanbHblil yHu-
BepcuteT CuHramypa) ObUIM OCBELICHBI ACTIEKThl PEryJISTHBHONW MHTETPALlMU uYepe3
MeraperuoHaJibHbIe OTHOIIEHHS, KaK HOBbIE BBI30OBBI ISl TJI00ATBLHOTO YKOHOMHUYE-
CKOTO YIIPaBJICHUS. DTO MOXKET IPUBECTH K HEIOCIIEJOBATEIILHOMY Pa3BUTHIO MEXKTY-
HApOJHOTO 3KOHOMHYECKOTO IpaBa M JaKke pa3feeHUI0 TI00aJbHOr0 SKOHOMHYE-
CKOTO TIOpsIJIKa 10 reorpaduueckoMy npusHaky. Xoubsrep Xecrepmeiiep, u3z Koposes-
ckoro Koyuiepka JIOHI0Ha, BRICTYIIHIIA C TPU3BIBOM K THOKOCTH Yepe3 MEMOPaHIyMbl
0 B3aMMOIIOHMMAaHHUH U He(hopManbHOE 3aKOHOTBOPYECTBO B MEXKIYHAPOIHOM YKOHO-
MudeckoM npase. CiaenyeT CTpeMUTHCS K TOMY, YTOObI 5KOHOMHUYECKOE IPaBOTBOpUE-
CTBO B Cy/Iax W 3aKOHOAATEJIbHBIX OpraHax Bce OOJIbIIE YUUTHIBAJIO MpaBa yeIoBeKa,
COCTOSIHHE OKpYXKarolleil cpeabl U Apyrue HesKkoHoMHuueckue npodnemsl. [lomutuye-
CKHE COOOpa’keHHsI B PEryJMpOBaHMM 3KOHOMUKU HIPAIOT HAPACTAIOIIYy0 pOJb,
HalpuMep, 3TUM acleKTOM IPOHUKHYThI B3aumooTrHouenus CHIA c kuralickumu
TEXHOJOTHYECKUMHU KOMITAHUSIMH, WITH IPYTOi pumMep — BTopuuHbIe cankiun CIITA
o OTHOIIEHUIO K Upany.

B pamkax Aeopwur 6 «Tpancnayuonanvhvie/mesncoyHapoOHvle npecmyniieHus u
U3MeHeHUs 8 npasomeopiecmeey ObUIA 3aTPOHYTA TUIEMMa pa3rPAaHUYEHHs YHUBEP-
CaJIbHBIX MEXIYHAPOJIHBIX NPECTYIUIEHUN U «TPaHCHAIMOHAIbHBIX MPECTYIUIEHUI.
Ecnu nepBble moanasaT Moj yHUBEPCANbHYIO IOPUCAMKIIMIO U PAacCMaTPUBAIOTCS
B MEXKYHApPOIHBIX Cy/1aX, TO TPAaHCHALIMOHAJIbHBIEC MPECTYIJICHHUS OCTAIOTCS B paMKax
HAlMOHAJIbHOU IOPUCIUKIINN.

Tax, CnenmansaoMy cyay no Ceeppa-Jleone nu Crnenuansaomy cyny no Kocoso
HOJCYAHbI HEKOTOpBIE OOIIEYT0JIOBHbIE IPECTYIUIEHHS, 1 HEJaBHO IIPO3BYYaIH MpH-
3BIBBI HANTH MEXIYHAPOJIHYIO 0pucaukiuio s teppopuctoB UI'MJI. BosmoxHOo B
Oynymem o0bennHeHne chep MeKIyHApOIHON MPECTYITHOCTH U TPAHCHAIIMOHAIBHBIX
MPECTYIUICHUH OCPEICTBOM O0BEIMHEHUSI CYTH STUX MPECTYIICHUN U pacIIUpEHHs
FOPUCIUKINIA MEXIYHAPOAHBIX U THOpUIHBIX cyq0B. @ynbBus CTasHO U3 YHUBEPCHU-
teta JlxyctuHo PopTyHatro B CBOEM BBHICTYIUICHHM OOpaTWia BHHMaHHE Ha
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OCYIIIECTBICHUE IKCTEPPUTOPHATILHON FOPUCIUKIUY B OTHOILIEHUHN TPAHCHALIMOHAIb-
HBIX TIPECTYIJICHUH B CBeTe OOIMIMX MPHHLMUIOB MEXIyHapoaHoro mpasa. OmHako
MIOKa MPELEJEHTHOE IPABO, BBITEKAIOIIEE U3 MEXKIYHAPOIHBIX U HUHOCTPAHHBIX BHYT-
PEHHHUX FOPUCAMKLIMHA, MO-pa3HOMY BIMSET HAa BHYTPUIOCYAApCTBEHHOE IIPABO.
®nopuan MecGeprep u Jleonn IlItaiinn (Yausepcurer ['yMOONIBATA) HOCBSTHIIN CBOM
JoKJIan mpoOjeMe CTpaTerMuecKux CyneOHBbIX CeTell M MX BIMSHHMIO Ha rocyiap-
CTBEHHO-OPUEHTUPOBAHHYIO CUCTEMY MEKYHAPOJHOTO YTOJIOBHOTO MPABOCYAMS.

MesxayHapoiHOe cOOOIIEeCTBO HAKJIAAbIBAET HA TOCYAApCTBA JOTOBOPHBIE 0051-
3aTeJIbCTBA, 10 KOTOPHIM OHU JIOJDKHBI IPUHUMATH OTIPEICTICHHBIC 3aKOHBI U MEPHI Ha
HAllMOHAJbHOM YpPOBHE, YUYMTHIBAs UX IPU CBOMX KOHTAaKTax C JIPYrMMH rocyznap-
ctBamu. B noxmane Ilatpuka Jlabyasr (Illkoma dmeTdepa mo npaBy U AATIOMATHH)
ObUIa TPOAHATIM3UPOBAHA MTPAKTUKA THOPUIN3AINH U ICHECHTPATU3AIMHA MEXKTyHAPO/I-
HOTO YTOJIOBHOTO IipaBocyaus B Adpuke. Ha camom nerne rocyjapcTsa darie CKIOHHBI
BBOJUTH OOIIME MPUHIMIIBI MEXTYHAPOJAHOTO YTOJIOBHOTO MpaBa (CocoObl ydacTus,
3alUTHI U T.11.), HEXEJIM 00IIKe MPUHIUIIBI, Kacarolluecs TPaHCHAIIMOHAIbHBIX Tpe-
CTyIUIeHUH. B TO Bpems Kak B peaJbHOCTU TPaHCHAIIMOHAIbHBIE U MEXIyHApOIHbIE
MPECTYIUICHUSI HEPEAKO COBEPIIAIOTCS B OAHOM U TOM K€ KOHTEKCTE U OJHUMH U TEMHU
&Ke CyObEeKTaMHU.

VYyactauku 4eoput 7 «Kubepnpocmpancmeo u usmeHeHus 8 npagomeopuecmee)
WCXOMIIN U3 TOTO, YTO BOOOIIE BCE BUIBI ICATEIHHOCTH B KHOEPIIPOCTPAHCTBE TPSIMO
KacaloTCsl BOIPOCOB HAIMOHAJIHHON M UEIIOBEUECKOW 0€30MacHOCTH, IENOCTHOCTH
JUYIHOCTH, SKOHOMHYECKOTO MOTYIIECTBA TOCYIapCTB U T.IM. VIHTEpHET COAEpPKHUT B
ce0e peasbHBII TOCYJapCTBEHHBI HHTEPEC, OJTHAKO KaK M APYTHE dJIEMEHTHI Kuodep-
MPOCTPAHCTBA OH B OCHOBHOM PETyJIHMPYETCS YaCTHBIMU CyObeKTaMH (BJaJesblaMH
UHQPACTPYKTYpBbl, MPOBAWIEpaMU HHTEPHET-YCIyT, a Takke MIaTrgopMamMu THUMA
Facebook). loknaguuk I'ycraBo [Ipuero (I'eHTCKUI yHUBEPCUTET) MOKa3all poJib Lug-
POBBIX HH(DpACTPYKTYp OJOKUEHHOB BO B3aUMOCBSI3U C U3MEHEHUSIMHU B MEXIyHApPO/I-
HOM HOPMOTBOPYECTBE, 4TO TpeOyeT MPOoI0JHKATh MOMCK OanaHca MEXly KOHTPOJIEM,
KOH(UICHIINAIHLHOCTHIO U HHHOBAITUSIMHU.

CeropHst 6€301aCHOCTh — 3TO OOIINI MHTEPEC MPABUTEIBCTB M YACTHBIX CyOh-
exToB. Komnanus Microsoft st perynupoBanus KHOEpIpOCTPAHCTBA AaXKe MPEIo-
xwita mpuHATh «L{ndpoByro keHEBCKYI0 KOHBEHIMIO». Hepemko HOpMOTBOpYecKas
JEeSITeTIbHOCTD B chepe KUOepnpOoCTPaHCTBA OCYIIECTBISETCS MOHOIIOJTMCTUIECKUMU U
OJIUTapXUYECKUMU YaCTHBIMHM CYObEKTaMH (B YaCTHOCTH, bosbIias TexHoaornueckas
nsatepka: Apple, Facebook, Google, Microsoft, Amazon). ®opmupyercst 6J10K TEXHHU-
YECKOr0 PEryJIMpOBaHMs CO CTOPOHBI HETOCYAAPCTBEHHBIX WJIM THOPHIHBIX CyOBEK-
TOB, KaK HallpUMep, YCTAaHOBJICHHE KOHTPOJIS TOMEHHBIX UMEH co cTopoHbl Kopropa-
LMY TI0 YIIPABJICHUIO TOMEHHBIMU UMeHaMmu U [P-agpecamu, unu xe koHTpoias SWIFT
HaJ JIeHeKHbIMU niepeBonamu. Jloknamquuk [HBun CammuBan (DauHOyprekas mkojia
npaBa) OOpaTHIICS B CBOEM COOOIIEHUH K MOHATHIO «TJI00aJIbHOW MHPPACTPYKTYPHI
0€e301MacHOCTIY, €€ B3aUMOJICHCTBUIO C MEXIYHAPOIHBIM IPABOM U MCKYCCTBEHHBIM
MHTEJUICKTOM.

HanmonanpsHble rocynapcTBa Oosiee IECSITH JIET NBITAIOTCS BEPHYTH cebe KOH-
TPOJIb B BOTIpOcax 0e30MacHOCTH, XOTs, KpoMe bynamemrckoii KoHBeHIMK 110 60pboe
C KUOepIpecTynHOCThIO, TIJ00andbHbIE IPABOBbIE AaKThl Maj0 3aTparuBaiOT dTY
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npoOiieMy. [loka HeT cHenualM3HpPOBAHHBIX O0IMIE003aTETFHBIX KOHBEHIIMA 110
KHOEepIpOCTPaHCTBY, CBOE BIIMSHUE OKA3bIBAIOT He(OpManbHbIE MEXIyHAPOIHbIE H
KBa3MMeXTyHapoaHble Koaupukamun (« TaluIMHHCKOE PyKOBOICTBO» U Ap.) U HOpMa-
TUBHO-3KcNepTHbIE mnpennpusatus (I'pynna mpaButenscTBeHHbIX 3KcnepToB OOH,
I'moGanpHast KOMHCCHS 110 CTaOWIBHOCTU B KHOepnpocTpaHcTBe u jap.). HopmoTtop-
YeCTBOM B 3TOH cdepe MporoIKalOT 3aHUMAThCS KaK OT/IEIbHbIE FOCY1apCTBa, TaK U
rpynnsl rocyaapcets, oT EBpocorosa u ILIOC no Pa3BeapiBaTenbHoro anmpsiHca «llsath
rina3y. [lo MueHuIo yyactHuka quckyccu AHHbI Codun Tuneke (Jlenouun-Mucturyt
uccinenosannii CMU), ogHuM U3 perieHnii mpoOeMbl JETUTUMHOTO BaKyyMa B Kuoep-
IIPOCTPAHCTBE MOXKET CTAaTh CAMOCTOSATEIIbHAS OLIEHKA YaCTHBIX JinIl. [Ipu 3TOM Takxke
pa3aloTcsl MPU3BIBBI CO34aTh MHOTOCTOPOHHIOIO CTPYKTYpPY YIPaBJIEHUS KHOepIpo-
CTPaHCTBOM, HAalpHUMep, IyTEeM COBMECTHBIX YCHIIMH ITTOOAIBHBIX OpraHNU3aluil, THIIA
OOH u MexnyHapoIHOT0 CO3a 3JIEKTPOCBS3H.

B pamkax Aeopwt 8 «Meswcoynapoonvle uncmumymsl U UsMeHeHUs: 8 RPABOmeop-
yecmeey ObLI0 OTMEUEHO, UTO AEHCTBUS MEKIIPABUTEIBCTBEHHBIX OPraHU3aluil MOTYT
COCTaBJIATh NOCIEAYIOUIYIO MPAKTUKY C TOUKHU 3PEHUS MpaBa MEXIyHApOJHbIX J10TO-
BOPOB, a TakKXe 3JEMEHTOB (OPMHUPOBAHUS MEXKIYHAPOJHOrO OOBIYHOTO IpaBa.
MHorue MeXNnpaBUTEIbCTBEHHBIE OPTaHU3ALNN TONYYHIIN JCJIETHPOBAaHHBIE MTPABO-
TBOPYECKHUE TOJIHOMOYHMS, M CO3/AIOT HOPMBI MOCPEJICTBOM JEKJIapalyii MSATrKoro
mpaBa U Apyrux HehopMambHBIX cornamennii. CBI3aHHbIE C MEXKAYHAPOAHBIMU Opra-
HU3AIUSAMU Cy1eOHbIC U KBA3HUCYy1eOHBIC OpTaHbl UTPAIOT BAKHYIO POJIh B TOJIKOBAHUH,
MPOSICHEHUH, Pa3BUTHH U CO3/IaHUH HOBOTO MpaBa. Ho cormacoBbIBaIOT I MEXTyHa-
POJIHBIE CY/IBI I TPUOYHAIIBI CBOIO MPAKTHKY MEXKAY cOO00i, M €I Ja, TO Ha YCIOBHAX
00CYXIeHHsI MEXXy paBHBIMU WK HeT? HekoTopbie BOCIPUHUMAIOT JI€JIETHPOBAHHOE
NPaBOTBOPYECTBO M TPOSCHEHHE IpaBa Kak OO0XOJA MapiJaMEHTCKOTO KOHTPOIIS.
Hoxnaguuk Herap Mancypu (Bpiciinii HHCTUTYT MEXIyHApOJIHBIX MCCIEAOBaHUN B
2Kenese) cpaBHMIA 3Ty NMPaKTUKY ¢ MeTadopoil «riaodanbHbIi Jleqam», paccmarpuBas
MEXyHapo/iHble OIOpOKpaTUH, HaA(PYHKIMOHAIBHYIO BIACTh U MHUPOBO33PEHUECKHUE
MPAKTHKH.

Me:XnpaBUTENbCTBEHHBIE OPTaHU3ALIMN U UX CEKPETapUaThl UTPAIOT CBOIO HEOJ-
HO3HAYHYIO POJIb B «Ae(dparMeHTallin» MpaBa, Kak U B «COPEBHOBAHUH PEKHUMOBY.
Hampumep, Brirouen s B CormnanieHue Mo IpUMEHEHUIO CAaHUTAPHBIX U (PUTOCAHU-
TapHbIX Mep Tak Ha3biBaeMblil «Kogekc AnuMeHTapuycy, Kak COBMECTHBIA JOKYMEHT
BO3 OOH u [IponoBonbscTBEHHO# 1 cenbekoxo3siicTBeHHoM opranu3annu OOH. Jlio-
0011 MeXTyHApOIHBIA HHCTUTYT MOXKET pacCMaTpUBATh CBOM BOIPOCHI IIMPE, YEM OHU
3aKpeIIeHbl B paMKax €ro OCHOBHOM MUCCHM/IOpUCIUKIIMHU. Kak anbTepHaTHBa MOKHO
CTPEMUTHCS K YHU(DUKALIMKA BHE PAMOK MEXKIYHAPOIHBIX OPraHU3alnid, CKOHIICHTPH-
POBAaHHBIX Ha KOHKPETHBIX BOIMPOCAX, a TAKXKE TPAHUI] CyIeOHBIX M HAI30PHBIX Opra-
HOB. [lo MHeHuto noknaguuka Mapraputsl Memmio (J»opaKTayHCKHI YHUBEpCH-
TET), IePEX0] K MATKOMY «TE€XHUYECKOMY» HOPMOTBOPUYECTBY CBSI3aH C PACHIMPEHUEM
IpaB ¥ BO3MOKHOCTEH «3KCIIEPTHBIX» OpraHU3aluil TPa)KTaHCKOTO OOIIECTBa, 4TO
ObUTO TIOKa3aHo Ha nmpuMepe Pamounoit kouBenmu BO3 o 60prOe nmpoTuB Tabakxa.

B srom ximroue OOH MoxeT B3sTh Ha ce0sl HEpPBOCTENICHHYIO OTBETCTBEHHOCTh
3a o0ecreyeHue TMOCIEeOBATENILHOCTH W JOJDKHOro OanaHca. DTOMY acleKTy
nocBATWIIa CBoe coobmenne XanHa bupkenkerrep (YHuBepcurer ['ymOombiara)
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«IlepecMOTp MEKIYHAPOJHOIO HOPMOTBOPUECTBA YEPE3 BCEMUPHYIO OPIaHU3ALHNIO U
BaXHOCTB TOCYIapCTBEHHOM ci1y:k061 OOH».

Juckyccust B KOHTEKCTe Aeopel 9 «Hayuonanonvle napramenmst u usmeHeHus
8 npasomeopyecmeey pa3BepHyIach BOKPYT POJIH MapJIAMEHTOB Ha (POHE MPaKTHKH
JIeJIETUPOBAHHOTO 3aKOHOTBOPYECTBA OPTaHOB MCIOJIHUTEIbLHOW BJIACTH M CO3JIaHUS
MHOTHMX HOPM Ha MexayHapoaHoM ypoBHe. Jloxmamuuk Jlapuca Ban nen Xepuk
(JIelimeHCKMI YHUBEPCUTET) TIOCBATHIIA CBOM 0030p TOJIIaHACKOW KOHCYJIhTATUBHOMN
KyJbType KaK MOJEIH B3aMMOACHCTBUA MEXKIy aKaJeMHUYECKHMH KpyramMu, Halho-
HAJIBHBIMU MTApJIAMEHTAMH H IIPaBUTEIILCTBOM.

Berpeunas TenaeHus cBs3aHa ¢ 0co0OH poOJIbI0 HAIIMOHAIBHBIX MapIaMeHTOB
Ha CTaJIMM NEPErOBOPOB M 3aTEM B MMIUIEMEHTALUU PE3YJIbTATOB MEXIyHAPOIHOIO
corpyaHuuecTBa. [loaToMy Ha mepBsblii IJ1aH BBIXOJIAT BHYTPUTOCYIaPCTBEHHbIE KOH-
CTUTYLIMOHHBIE HOPMBI, PETYJIUPYIOLINE 3aKOHOIATENIbHOE 0JJOOPEHHE TAPITAMEHTOM.
VY4acTHUKM aropsl 3a1aIMCh BOIIPOCOM, CTOUT JIM MTOOLIPATH CIIOCOOHOCTh BHYTPUTO-
CYJapCTBEHHBIX IMapJIaMEHTOB BJIMSATH HA MEXKIYyHApPOJIHBIE HOPMbI, U JOJDKHBI JIH
3aKOHO/ATeM UrpaTh 0oJiee aKTUBHYIO U MPSAMYIO POJib B MEXKIyHAPOIHOM IPaBoO-
TBOpuecTBe. MaThio Cayn (YHHBepCUTET NpUKIaAHbIX Hayk HopBerun) pacckasan B
CBOEM JIOKJIaJe O crenuuke Mpoueaypbl U 3aKOHOJIATEIbHBIX MporieccoB B CTpac-
oypre. JJoxnaguuna Jlena Pumep n3z Cob6oaHoro ynusepcureta bepianna nonsiranacek
MPOJIUTH CBET HA yYacTHE MapiaMeHTapueB B HEPOPMaATLHOM MEXITyHAPOIHOM HOP-
MOTBOpYECTBE (Ha OCHOBE MpuMepa I 106anbHOro 10roBopa o Murpanuu)'’. B sTom
KJIFOYE CTOUT HAIIOMHHUTH COBMECTHYH) WHUIMATHBY IAapJIAMEHTAapHEB HECKOJIBKHUX
rocynapcts cosznaTth Ilapnamenrtckyro accambnero OOH, a Takke HamnpaBiIeHHbIE Ha
aKTUBU3ALIMIO B3aUMOJICHCTBHSI C BHYTPUTOCYIaPCTBEHHBIMU MAPIAMEHTAPUSIMU YCH-
mus co croponbl Cosera EBpomnbl, Oduca manenbkux rocynapcts npu CoapyskecTBe
HaIMil 1 OpraHoB 1o npasam uyenoBeka npu OOH.

B pamkax Aeopwr 10 « Cybnayuonanvioe mMexcoyHapooHoe npasomeopuecma
00Cy>XTaTiCh BOMPOCH! aKTUBHOM MO3HUIIMKA OPTaHOB MECTHOTO CaMOYIIPABJICHUS MTPU
peleHnHt r100aIbHbIX BOIPOCOB (IpoOIeMbl MUTPALIMM, U3MEHEHUS KJIUMaTa U JIp.).
OOH B cBoeii pabote 1o mpoOeMe U3MEHEHHs KJIMMaTa BCe Yalle Mo J4epKUBaeT 3Ha-
YUMOCTb MECTHBIX U PETMOHAIBHBIX YPOBHEW. ['0poaa, MyHUIIMIIAIUTETHI, PETHOHBI U
JIpyTHE MECTHBIE CyOBEKTHI BCE Yallle CYUTAIOT, YTO UM HYXKHO 00pamaThes K MeXIy-
HapOJAHOMY IIPaBY BHE 3aBUCHMOCTH >KEJIaHUM CBOUX rocyAapcTB. TakoBbl, HAIPUMED,
He/laBHee pelieHne aMmepukanckoro mrata Kanudopuus codmonars yenosus [lapuxk-
CKOTO corjalmeHusi, uiu e npusbiB bapcenons! u [lapuxa npocuts yoexuina, 1160
pelIeHre MIBEJCKUX MYHHUIMIIAIUTETOB CJIE0BATh KOHBEHIMSAM O MpaBax 4esioBeKa.
Hoxnaguuk Maia Kosuu J{une (Yausepcutet JIro65s1HbI) 331a77aCh BOIPOCOM, MOTYT
JIM TOpOJIa CIIOCOOCTBOBATh MEXKAYHAPOJHOMY HOPMOTBOPYECTBY B 00JIaCTH U3MEHE-
HUS KJIUMarTa.

VY4dacTHUKH 00CYXKICHNS TaKXKe OTMETIIIN, YTO CyOHAIMOHAIbHbBIE 00pa30BaHUs
HAYMHAIOT UTPATh 3aMETHYIO POJIb B MIPABOTBOPUYECTBE MIIM BCTYMATh B MEXKyHAPO/I-
HBIE OTHOIICHMSI, HE3aBUCHMBbIE OT BHEIIHUX OTHOILIIEHUH CBOUX rocynapcTs. Ho MoryT
71 cyOHaIMOHATIbHBIE CYObEKTHI MPUCOCTUHATHCS K MEXKTYHAPOIHBIM COTJIAIICHUSIM ?

17 Global Compact for Safe, Orderly and Regular Migration. Pexum pocryma: https:/www.iom.int/
global-compact-migration (nara oopamenus: 11.11.2021).
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Taxk, co3mannsnii B 2015 1. «r106anbHBIA TApPIaMEHT MIPOBY» CIIOCOOCTBYET KOJUIEK-
TUBHOMY NPUHATHIO PELIECHUI B ropojax BHE HAIMOHAIBHBIX rpaHul. Ha mpumepe
KBeGeka n Karanonuu MoXHO BUJIETh, KaK MMPOBUHIIMK yYaCTBYIOT B «IapaHUIliioMa-
TUW» Ui yIOBJIETBOPEHUS (DYHKIIMOHAJIBHBIX IMOTPEOHOCTEH M IOATBEPKACHUS
cTerneHnu cBoeit aBToHoMHOCTH. B noknane Hatamu [Ixonc (KemOpumkckuii yHuBep-
cuTeT) ObLIO MPOAHATU3UPOBAHO yUacTHE KOPEHHBIX HAPOI0B B MEXKTyHAPOIHOM HOP-
MoTtBopuecTBe. [1o cyTn cyOHannoHaabHble CyObEKThI CHOCOOHBI BHOCUTH CBOM BKJIAJ
B Pa3BUTHE MEXIYHAPOJHOIO OOBIYHOIO IpaBa MOCPEACTBOM BBIPAXKEHUS MPAKTHKH
rocyJapcTBa u/win uepes opinio juris. Hepenko npaBo Ha MECTHOE CaMOOIIPEIEJICHUE
MOJKET BCTYNUTh B NOTEHIIMAIBbHBIM KOHQIUKT CO CTPEMIIEHUEM HAllMOHAJIBHBIX IIpa-
BUTEJILCTB YHU(DUIIUPOBATH IIPOCTPAHCTBO U N30€KaTh HEXKEIATEIbHOM IPAaBOBOMH I1y-
TaHMILIBI HAa MecTax. DTy po0OJeMy YaCTUYHO 3aTPOHYJIa B CBOEM BBICTyIUIeHHH Jlaypa
ITpat (Koponesckuii komtemx JIoHnoHa), KoTopas paccMOTpella MECTHbIE pedepeH-
Iymbl B JIaTUHCKOM AMepUKe, aCTIeKThI TPAaHCHAMOHAIBHON MPSIMOM IEMOKPATUH KaK
CHWJIbI IPOTHUBOCUCTBUS PACTYILIEMY HEPABEHCTBY Ha MECTax.

SaxnmrountenbHas Aeopa 11 «Cozdanue mercOyHapoOH020 OUOMEOUYUHCKO2O0
npaeay BCECTOPOHHE PacCMOTpeEIa TEHIEHIIUN Pa3BUTUSL MOJIOJIOM OTpaciii MEKyHa-
poaHOro OMoIpaBa, BKIIOYAs HCTOPHUYECKHE U TEOPETHYECKHE TIOAXO0IBI K CTIenupUKe
ee TIpeMeTa 1 TIPaBOBLIX OCHOB'®. JIOK/IaI4MKH IIPOaHAIH3UPOBATIN HOBBIE BOIIPOCHI,
TakMe Kak IIpaBOBas perjlaMeHTalMs PEeJaKTUPOBAaHUS I€HOB 3apOJBIIIEBOMN JIMHUH,
TIpaBo cOOCTBEHHOCTH Ha Guomarepuan u jp. Tak, Pymsua Morosa u3 KemGpumxk-
CKOTO YHHBEpPCHTETa DPACCMOTpENa CO3AaHHE MEXKIYHApOJHOTO OHOJOTHYECKOTO
npaBa nepeq JUIOM Hay4dHOH HeompeaeneHHocTH. Ocoboe BHUMaHNE OBLIO yAETIEeHO
posu FOHECKO u npyrux MekayHapOJHbIX OPraHU3aLUi, a TAKXKe MECTY MEXyHa-
pPOJHOro IMpaBa IpaB yejgoBeKka B OmoMeauuuHckoM npase. Jloknaguuku Yamy Kyn-
nycBami (IlIxona npasa Xaptdopammpa) u [xeccuxa Anmksuct (JIynackuii yausep-
CHUTET) paCCMOTPENIN MEXJyHapOAHbIE OpPraHU3allui B 3TOM KJII0YE C pa3HbIX CTOPOH
U Kak TBOPLOB, U KaK HapylIUTeleHd pexuma OnoMeauuuHCKoro npasa. beuto pac-
CMOTPEHO 3HaYeHHE MPAKTUKU HErOCyAapCTBEHHBIX CYOBEKTOB, BKIIIOUAs KCIIEPTOB,
U He00XO0AUMOCTb 00JIee MIMPOKOI0 UX y4acTUsi B HOPMOTBOPHYECKOH JEATENbHOCTH.
JlronoBuka ITomu u3 TypuHCKOro yHUBEpCUTETa PacCMOTpENa B CBOEM JIOKJIAJIE CIie-
HU(pUUECKYIO (KOH(IMKTYIOLIYIO U IPUMHUPSIIOLLYI0) POJIb HAYUHBIX 3HAHUU B pa3BU-
TUU MEXIyHapoaHOro Ouomnpasa. B 11e510M, yUaCTHUKH aropsl ¢ ONTUMU3MOM CMOTPSIT
Ha HEOOXOJUMOCTb MEXIYHapOJHOIO PEryJIMpoBaHUs B OMOMEIULIMHCKOM IIpaBe,
OCTaBJIsAs IPU ATOM PELIAIOIIYIO POJIb 3a HAMOHAJIBHBIM 3aKOHOJIATEJIEM B pErjlaMeH-
Tau OMOMETUIIUHCKHIX UCCIIEIOBAaHUHN U IPOJIBUKEHUU MEKAYHAPOIHOTO OHONpaBa.

[Tepen 3akpeitnem Kondepennuu ESIL cocTosnachk 3akimtounTeabHAs JTUCKYC-
CHsI BCEX YYAaCTHHKOB Ha MPOBOKALMOHHYIO TeMy: «/ 106anvHoe npago — 3mo KoHey
MedAHCOYHapoOHo2o npasa?y». KitoueBbIMM AUCIyTaHTaMU BBICTYNAIM Ipodeccopa u3
CrokronsMmckoro, Amcrepaamckoro, Kenesckoro, Menb0ypHCKOro yHUBEPCUTETOB U
n3 YHusepcurera [Ipetopun.

18 Cm., B wactnoctu: Iynsesa E.E., Tpuxos E.H. IOpuauueckue acrneKkThl GHOITHKH M T€HOMHMKH B CTPaHaX
JlaruHckoit AMepuky // AKTyalbHBIC TIPOOJIEMBI CpaBHHUTEIbHOTO npaBoBeneHus / Contemporary Issues of
Comparative Law. Bemm. 1 / otB. pen. 4.4. Manunosckuii, E.H. Tpuxos. M., 2020. C. 42—A49; Tpuxos E.H.
KommyHukaTrBHas GyHknust hopMupyloreiics orpaciu 6uonpasa // [IpaBoBas KOMMYHHKAIUs FOCYAapCTBA
1 00II[eCcTBa: OTCYCCTBEHHBIN U 3apyOexkHbIi onbIT: COopHHK TpymoB. Boponex, 2020. C. 106—110.
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TpaguiuoHHas MeEXrocylapCTBEHHas IapaJurmMa BCerja HaxoAuWilach IO
Oosiee CHIIBHBIM JIaBJICHHEM, YEM IIPENIojaraeTcs Mo «BeCT(aIbCKONW MOIEIn».
Onnako nepeMeHsl U TpaHc(opMaru, paccMoTpeHHbIe Ha popymax u aropax ESIL,
MOTEHLHUAIbHO Jy4YIlEe PACKpbUIM 3Ty MapajurMy B €€ KPUTUYECKOM COCTOSHUU.
B coBpemeHHOM Kiroue ObUIM 00CYKAEHBI IN100aIbHbIE IPaBOBbIE c(hepbl, HAUNHAS C
MEXTyHapOAHOT0/TJI00aIbHOI0 KOHCTUTYIIMOHHOTO U aJIMUHUCTPATUBHOIO IpaBa, U
BIUIOTH JIO PACCMOTPEHHUs IPOOIIEM ITPABOBOTO IUTIOpAIN3MA, HE(POPMAJIBHOTO IIPABO-
TBOpPYECTBA U UHTEPCYOBEKTHON (yHKIMOHANBHOCTH. YuyacTHUKN KoHdepenuun no-
CTOSTHHO 33/1aBaJIMCh IPUHIMITHAIBHBIM BOIIPOCOM O IOPHINYECKON MPUPOAE COBpe-
MEHHOUN MEXAYHAPOTHON TPAaBOBOW CHCTEMBI, PACCMATPUBAS €€ TO KAK KOHCTUTYLINO-
HAJIM3UPOBAHHYIO, TO KaK HEKUH «KOJUIaX)» C YepTaMH IUTIopain3Ma U pparMeHTalu,
KaK MPOCTOE «TI100aIbHOE MPABO» WIIH K€ KaK «MEXKIYHAPOIHOE MPABO IUTFOCY», OCTaB-
75151 Ha Oyymee pa3paboTKy BCEOOBEMITIONIEH TEOPHH CUCTEMBI. [l OTHUX y4eHBIX
JIO0 CUX IOp IIEHEH TOT (aKT, YTO OHU U3Yy4YalOT UIMEHHO MEXyHapOJHOE MPABO B €ro
YHHUKQJIBHOCTH, a HE KaKoi-1100 mpaBoBOil THOpU, a APYTUe IOPUCTBI-MEKTYHAPOI-
HUKH, HAIIPOTHUB, XOTAT paJuKalIbHBIX MepeMeH. BeposTHo, Bckope OyayT HalaeHbI
OTBETHI Ha Bce 3asaBieHHbIe ESIL Bonpockl ¢ 1eb0 NOKMCKa HASHTUYHOCTH MEKyHa-
POJHO-TIPAaBOBOM IUCLMILIMHBI, YTO C HEOOXOIMMOCTBHIO MOBIHSET Ha IpOIEecC ee
[penoiaBaHus U pacpocTpaHeHue 3HaHuH o Heil. ClielyeT Ju 3alUIIaTh TPaBoOBOM U
MOJUTUYECKUNA MUD CyBEPEHHBIX FOCYIapCTB, HEPA3PhIBHO CBA3aHHBIN C MEKTyHApPOI-
HBIM IIPABOM 3IIOXHU MOCTMOJIEPHA, WJIH )K€ N3ydaTh TO, YTO HEOOS3aTEIBHO SIBIISCTCS
«TIIPaBOM» U TeM 0oJiee «MEXAyHAPOTHBIM», U MPEUIOKUTH COLUOIIOraM, MOJIUTOJIO-
ram M JIpyruM CHEelUaJIuCTaM Halld CPAaBHUTENbHbBIE MPEHMYIIECTBA KaK OPHUCTOB-
MEXYHAPOJHUKOB, KOTOPHIE MPO(HEeCCHOHATBHO 3aHMMAIOTCSI TAK)KE M BHYTPUTOCY-
JIAPCTBEHHBIM IIPABOM, MOTYT M3BJI€Ub MOJIb3Y U3 INI00ATBHBIX NEPCIEKTUB U UHTEP-
HAIlMOHAJIbHBIX BO33PEHUM, COTKAB U3 3TOr0 HEMOBTOPUMBIN IOPUANYECKUH («HOpMa-
TUBHBII») auckypc. FOpuauzanuss MeXIyHapOJHBIX OTHOIIEHUH W TJI00aIu3anus
IpaBa 03HA4aEeT, YTO OCOOBIN B3IJISA IOPUCTOB HA CyTh Bellel KaKk HUKOI1a BOCTpeOo-
BaH, €CJIM Mbl CMOKEM OTKAa3aTbCsl OT TPAAULMOHHBIX MOJIENICH Y NPUBBIYHBIX TUIIOB
MblIeHus .,

3akpriBass CTOKTOJIBMCKYIO KOH(pepeHHio EBponeiickoro odmecTBa Mex1yHa-
ponHoro mpasa, ee mpesuaeHT Portunu Ilazapmyic noasena TEOPETHYECKUE UTOTH
IUCKYCCHH W TIpUIVIacHiIa K TPOJIOJDKEHUIO aKaJeMHUYECKOro OOIIEHHsSI B PaMKax
cienyrommei koHpepenuu ESIL B r. Yrpext (Hunepnanmpr).
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19 Cm. 06 stoM: Brand J. Shapiro’s Legality. Journal of Moral Philosophy. 2015. 12, 83-102.
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B monorpadgum M.A. Bakybl, 3aBeayronieit kadeapoit 3eMeIIbHOTO M 3KOJIOTH-
gyeckoro npasa FOpuanueckoro nactutyta Poccuiickoro yHuBepcureTa Ipy>k0bl Hapo-
JIOB, KaHAWIaTa OPUIAMYECKUX Hayk, mpodeccopa, u M.A. YMHOBOI-KOHIOXOBOM,
PYKOBOAMTENSL HANpaBJICEHW KOHCTUTYLIMOHHO-IPAaBOBBIX HCCienoBaHUM Poccuii-
CKOI'0 TOCYJAapCTBEHHOI'O YHHMBEPCHUTETA IPABOCYIUs, TOKTOpA IOPUAUYECKUX HAYK,
npogeccopa, uccienyercs KOMIUIEKC aKTyalbHBIX MPOOJIeM COBPEMEHHOTO IKOJIOTH-
YEeCKOro IpaBa, OO0YCJIOBJIEHHBIX COCTOSIHUEM M KadeCTBOM OKpY’KaloLIled cpesbl,
XUIIHUYECKUM XapaKTEepPOM XO3SIIICTBOBAHUS U AKCILTyaTallMi IPUPOIAHBIX PECYPCOB,
pPOCTOM TPaHCIOPTA, UCIOIB30BAHUEM HOBBIX arpeCCHBHBIX Ul MPUPOJBI HCTOUYHU-
KOB SHEPTHH, XUMHUUECKUX U 0AKTEPHUOJIOTMYECKHIX BEIIECTB.

CrnenyeT NOQUYEPKHYTh, YTO HAPSIAY C AHAJIN30M MEXIyHAPOIHOTO U HALIMOHAJIb-
HOT'0 3aKOHOAATEIhCTBA MHOTHUX CTPaH MUpa, [0/l IPUCTATbHBIM BHUIMAHUEM aBTOPOB
HAXOJATCS MPEXJIE BCETO MPOOIEMBI KOJIOTUIECKOTO TpaBa, MPUPOTOOXPAHHOTO 3a-
KOHOJIaTEeJIbCTBA U COOTBETCTBYIOIIAs cyneOHas npaktuka Poccuiickoit denepanun.
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[TonpaBku k Korcturymuro P® 2020 r. 1 BBeICHHE TIOHATHS «CO3/IaHUE OJIaronpusiT-
HBIX YCIIOBUH KU3HEACITENLHOCTH HaceneHus» (1. «e. 5» 4. 1 cr. 114 Koncturyumn
P®), a Taxke KOHCTUTYLIMOHHO-IIPABOBOM XapaKTep MPHUHILIUIIOB U 3alIPETOB, 3aKpPeIl-
neHHbIx B @eaepansaom 3akoHe ot 10 suBaps 2002 r. Ne 7-03 «O06 oxpaHe oKpyxa-
IOLIEH cpelibl», MO3BOJIMIIM aBTOpaM NMPUNTH K BBIBOY, UTO B Poccuu akonorus ctaHo-
BUTCSl TIPEIMETOM OOIIEH TOCyIapCTBEHHOM MOJIUTUKHU U CTPATErny HALlMOHAJIBHOTO
pazButus U g (GOPMUPOBAHUS TEOPETUUYECKHMX OCHOB SKOJIOIMYECKOTo IpaBa
BaYKHOE 3HAUEHUE OyIyT UTPaTh paauKaIbHbIe U THOPUIHBIE IO COJIEPKaHUIO KOHIIETI-
LMY IPOTUBOICUCTBUS III00AIM3ALIMN YTPO3 OKPYKAIOIIEH Cpelie U YEIOBEKY, a TAKKE
o0ecrieyeHne HKOJIOTUYECKOW Oe30MacHOCTH W HKOJOTHYECKOW CIIPAaBEUINBOCTH.
B wactHOCTH, TaKOBBIMH, IO MHEHHUIO AaBTOPOB, SIBIIIOTCSA Kak (pyHIaMEHTaJIbHbIC
KOHUEMNIMK YCTOMYNBOIO pa3BUTHUs, KA4e€CTBA JKU3HH, 3KOJIOTMYECKOI0 roCyaapcTBa,
9KOJIOTMM YEJIOBEKa, TaK M IparMaTU4YeCKHE YYECHHs, YBS3bIBAIOILIHUE SKOJIOIHIO
C COJIMJAPHOCTBIO, OTBETCTBEHHOCTBIO, YCTOMUMBOCTBIO Pa3BUTHUS, KOHCTPYKTHBH3-
MOM, palMoOHaIN3MOM, 3()(PEKTUBHOCTHIO, O€30MACHOCTHIO, OTBETCTBEHHOCTHIO, LIU(-
poBH3anMei u T.4. ABTOpaM yJaioch YETKO 0OOCHOBATh TaKHE 3HAUMMBbIC KOHIIEThI
HKOJIOTUYECKOTO TMPaBa, KaK «3KOLUUI», «IKOBOMHBI), «3KOTEPPOPUZM», «IKOIKCTpE-
MU3M», YBSI3bIBAEMbIC UMU C 3a/1a4aMH TIPOTHUBOICHCTBHS BOOPYKEHHBIM KOH(MIMKTaAM
C IPUMEHEHHUEM pa3pyIIAIOLIEro NPUPOJHYIO CPEY SJIEPHOT0, OAKTEPHOIOTHYECKOTO,
XUMHYECKOTO0, Te0(pH3MIecKoro, BUPYCHOTO U JIPYTOro OPY>KHSI MacCOBOTO M TOYEU-
HOTO YHUYTOKCHUSI.

Cnpasennuso yteepxaeane M.A. Bakynsl u U.A. YMHOBO#-KoHIOX0BOM, 4TO
HapacTaHUE MMPOTUBOPEUYHUH HKOJIOTHUECKOTO XapaKTepa BHYTPH roCyIapCTB 00YCIIOB-
JMBAET BOCTPEOOBAHHOCTH KOHIICTILUHU JKOI0SUUECKO20 20CY0apcmed, KIOYEBBIM
MPU3HAKOM KOTOPOTrO MPHU3HAETCA OCYLIECTBIEHUE UM JKOIOSUYECKOU @QYHKYUU.
I'ocynapcTBo, peanu3yoliee dK0JIOrH4ecKyo (YHKIUI0, ¢ HEM30E€AKHOCThIO JOKHO
CTaHOBUTBCS IKOJOTUUECKHM rOCYAapCTBOM, YTBEPHKIAtOT aBTOPHI.

[11010TBOPHBIM MIpeCTaBISIETCS MOAXO0/1 PACCMATPUBATh TEOPETUKO-METO10JI0-
rMYecKHe Hadyajia 9KOJIOTHUECKOro MpaBa 4epe3 IK0I02UUECKYI0 AKCUOI02UI0, PA3BUBA-
IOIIYFOCS HA MEXIYHApOJIHOM W HallMOHAILHOM YpoBHsIX. CHcTeMa HallMOHATBHBIX
HKOJIOTHUECKUX IIEHHOCTEH, onpeensiemMas Kak 3K0JI0rn4ecKast akCHOJIOTHs, UCCIIey-
eTcsi B MOHOTpauy Ha OCHOBE aHAJIM3a HAIMOHAJIHHBIX KOHCTUTYIIUH M SKOJIOTHYE-
CKUX CTpaTeruil, NOKTPUH M HUHBIX HKOJOTMYECKUX HPOrPaMMHO-CTPATErMYECKUX
JIOKYMEHTOB, 3KOJOIMYECKHUX 3aKOHOB M IPaBOINPUMEHMUTEIbHBIX AKTOB, BKJIIOYAs
cynebuble peuieHus. [Ipy 3TOM NpPOrHO3UPYETCs, YTO JUIS HBIHEIIHEro CTOJETHS
XapaKTEepHbIM CTAHET JajbHeiiee yriyOaeHue B CTPYKTYpY HEHHOCTHBIX 3KOJIOrH4ue-
CKUX TOHATUH M (OPMUPOBAHUE TAKUX THOPUAHBIX IPABOBBIX KaTErOpUid, Kak
«9KOJIOTHYECKOE TOCTOSTHUEY, «IKOJIOTHUS YEIOBEKay», «IKOJOTHUECKOE TOCTOMHCTBOY,
«OKOJIOTHYECKasl CIPABEUIUBOCTHY, «IKOJIOTUYECKasi HPABCTBEHHOCThY, «IKOJIOTHYE-
CKasi 00pa30BaHHOCTBY, «IKOJIOTHUECKAs SCTETUKA» U T.II.

3acmyKMBaeT BHUMaHUS TO3UIMS ABTOPOB PACCMaTPHUBATH JKOJOTHYECKOE
MPaBO KaK OTPacCIIb MpaBa, KOTOpasi OTHOCUTCS K TIPaBY BEDKUBAHUA, T.€. K TIPaBy, obec-
MEYMBAIOIIEMY MPOTUBOAECHCTBHE yrpo3aM U BBI30BAM YEJIOBEUECKOM LIMBUIN3ALIUU.
[To MHEHUIO yUEeHBIX, 3aJI0T yCIeXa PeLeHUs 3KOJIOTMUYECKUX NMPo0IeM — B CO3/1aHUHU
TaK Ha3bIBaEMBIX IPOPBIBHBIX TEXHOJOTUN COXpaHEHUS OKpYKAIOLIEH Cpelsl,
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paMOHATIBHOM MPUPOIONIONIF30BAaHUN, 00ECTIEYCHUH IKOJOTMYeCKOl 0e30MacHOCTH,
3alUTe YeJI0BEYECTBA HE TOJIBKO OT INI0OATBHBIX YKOJOTMYECKHX KaTacTpod, HO U OT
WHHOBAIIM ¥ HAHOTEXHOJIOTHH, CIOCOOHBIX YHUYTOXXUTH YEJIOBEUECTBO.

[Ipencrasisiercss MHTEPECHOH TOYKa 3PEHUS, YTO HIKOJIOTHUECKOE IIPABO, HAPSILY
C TPaJMIMOHHBIMU CyOBEKTaMM TpaBa, 3aIIUIIAET TaKUE 0codvle CyOvbeKmvl, Kak
yenoseyecmso 6 yenom u 6yoywue noxorenus. IloquepkuBaercs, 4To 00 ITUX CyOBeK-
TaX TOBOPHUTCS BO MHOTHX MEX/TyHAPOIHO-IIPABOBBIX aKTaX, HAIIPABICHHBIX HA pellie-
HHE KOJOTMYEeCKHX MpobieM. B cBsi3u ¢ 3TUM npeanaraeTcs yTOYHUTh MTOHATHE TIPE-
METa pacCMaTpPUBAEMOW OTPACIM IMpaBa. IDTO — HKOJOTHUYECKUE OTHOIICHHMS, KaK
MUHUMYM, (OpMHpPyEeMble B TPEXMEPHBIX OTHOMIICHUSX IyalbHOW 3PraTudeckKoil
CHCTEMBI: YEJIOBEK, OOIIECTBO, FOCYJapCTBO — OKpY’Karoliasi cpeaa, Npupoaa, mpu-
POZIHBIE pecypchl, TpaHC(HOPMALIUS KOTOPHIX B IPABOBBIE OTHOIICHHUS MOAPa3yMeBaeT
pelleHue YHHMBEPCAJIbHO 3HAYMMOM LEeNM TapMOHHM3alUKd JaHHOW cuctembl. Tpu
TPyHIbl TPUPOTHBIX, €CTECTBEHHBIX OOBEKTOB MPABOBOM OXPAaHbI, C TOYKU 3PEHUS
aBTOPOB, HYKAAIOTCS B 3aIUTE CO CTOPOHBI 3aKOHOJATENS U CYOBEKTOB HKOJIOrHYe-
CKOTO TpaBa: 1) ecrecTBEHHBIC IKOJOTUUECKHE CUCTEMBI; 2) IPUPOAHBIE KOMIOHEHTHI:
3eMJIs, €e He/pa, TTOBEPXHOCTHBIE U TOJI3EMHBIE BOJIbI, aTMOC(EPHBI BO3aYyX, Jieca
Y MHAasi paCTUTEIbHOCTD, >KUBOTHBIA MUP, MUKPOOPTaHU3MBI U TIp.; 3) 0c000 oXpaHsie-
MbI€ MIPUPOIHBIE TEPPUTOPUH, PEIAKUE I HAXOASIIUECS O]l YTPO30H NCUE3HOBEHUS
JKUBOTHBIE M PACTEHHUS U MECTa UX OOUTaHUSI.

B monorpadguu aBTopam yaanoch 4eTko 000CHOBaTh CBOE MHEHHUE O TOM, YTO B
HOBOM CTOJIETUH, BO-TIEPBBIX, BO3HUKAIOT JIOMOJIHUTEIbHBIE CTPYKTYPHBIE 3JI€MEHTHI
(MHCTHTYTBI U MOJOTPACIHN) KOJOIMYECKOTO MpaBa, MMEIOUINE TeHACHIUIO K TPaHC-
¢dopmanuu B Oy1ymieM B CaMOCTOATEIbHBIE KOMIUIEKCHBIE OTPACIIH [TPaBa, BO-BTOPHIX,
BO3HHKAIOT CMEXKHBIE MPABOBBIE KOMIUIEKCHI C JTOMHHHUPYIOIIEH WM 3HAYUTEIBHOM
JIOJIeH PUCYTCTBHS HKOJOTMYECKHX MPABOBBIX OTHOIICHUH, KaK TO: KIMMAaTHYECKOE
PaBo, MPaBO SKOJIOTUIECKON MUTPAIUH (9KOJIOTHIECKOE MUTPAIIIOHHOE MIPaBo), O1o-
mpaBo (OMOJIOTHYECKOe TIPAB0), HHPOPMAIIMOHHOE SKOJIOTHYECKOE TIPAaBO, MHHOBAITHU-
OHHOE HKOJIOTHUYECKOE MPABO, SKOJIOTHYECKOE MPABO YCTOWYMBOIO Pa3BUTHUS (TIPaBO
YCTOIYMBOTO SKOJIOTHYECKOTO Pa3BUTHSI), IKOJIOTHYECKOE MPABOCYANE, SMUAEMUOIIO-
TMYECKOe MPaBO, aHTUOAKTEPHOJIOTHYECKOE (aHTHBHPYCHOE) HpaBo H Jp. JlaHHBIE
[IPaBOBBIE KOMIUIEKCHI B CBOIO OYepe/ib MHTEHCUBHO Pa3BHUBAIOTCS, TIOPOXK/Iasi HOBbIE
IIPaBOBBIE MTOJICUCTEMBI, CKJIOHHBIE K OTMeXeBaHuI0. Hanpumep, CHHTE3 IPHUHIIUIIOB U
HOPM OMOJIOTHYECKOTO IMpaBa ¢ HOpMaMU HPAaBCTBEHHOCTH 00YCIIOBIMBAET BBIJICIICHUE
OMOATHUYECKOTO MpaBa WK MpaBa OMOITUKH.

Cnenyet 3ameruthb, uTo M.A. Bakyna u U.A. YMHoBO#I-KoHI0X0BOI yaanock
paccMOCTPETh SKOJIOTHYECKOE IPABO, 3Ty KOMIUIEKCHYIO OTpacilb IpaBa HOBOT'O MOKO-
JICHUSI, 3HAUUTEIBHO MIUpe, YeM ObLIO IPUHATO B MPOIIOM CTOJEeTHH. Tak, B paboTe
MOKAa3aHO Pa3BUTHE COBPEMEHHOT0 IPUPOI00XPAHHOTO MpaBa Kak MOJ0TPACIU IKOJIO-
TMYECKOT0 MpaBa Ha OCHOBE CUCTEMbI MPHUHIIMIIOB OXPaHbl OKPY>KAIOLICH cpenbl;
001Iero MpaBOBOTrO PEXHMMa OXPaHbl OCHOBHBIX KOMIIOHEHTOB OKpY>KaroIlled cpeibl
(mpupOAHBIX OOBEKTOB); HOPMATHUBHO-UHCTUTYIIMOHAIBHBIX MEXaHU3MOB 3aIIUThI
OJaronpuATHON OKpy>Kalolled cpenbl; NMpaBUI MperoTBpaileHus Bpena (yuepoa)
OKpY>Karolel cpene M ocymecTBiIeHUs 3()(HEKTUBHOTO IKOJIOTMYECKOrO KOHTPOJIS;
o0ecreyeHusl SKOJIOTUYECKOH Oe30MacCHOCTH M HEOTBPATUMOCTH HKOJOTHUECKOU
OTBETCTBEHHOCTH.
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[ToxBanbHO TO, YTO aBTOPHI OOPATHUIIM BHUMAHHUE HA TAaKWE OUYEBUIHBIC CETOIHS
acIIeKThI NTPABOBOTO 000COOIEHNSI HOBBIX HAINpPaBJICHUH YKOJIOTHYECKOTO MPABOBOTO
peryJIupoBaHusl, KaKk SKOJIOrMYECKOe BOCIIUTaHHEe, 00pa30oBaHUE U BOCIIUTaHKE B 00JIa-
CTH OXpaHbl OKPYKaIOUIeH cpe/ibl; MTHHOBALMK U HAHOTEXHOJIOTMH B 00JIACTH OXPaHBbI
OKpYXKAaroIIel Cpeibl, a TaK)Ke MPOaHAIM3UPOBAIIN TOSIBIIEHUE HOBBIX 9KOJOTHUECKUX
npaB ¥ 0053aHHOCTEH, B YaCTHOCTH, IIPABO HA OMOJIOTHYECKYIO0 HETIPUKOCHOBEHHOCTD,
MPaBO Ha HKOJIOTHUECKOE 00pa30BaHUE U BOCHHUTAHUE, MPABO KAXKIOTO HA 370POBYIO
IUIOJJOTBOPHYIO KM3Hb B TAPMOHUM ¢ NpHupooit u aAp. Ilpu 3ToM oTMewaercs, 4To B
MEXIyHapOIHOM MIPaBe, B KOHCTUTYIHAX U 3aKOHOIATEIbCTBE TOCYAapCTB MPOBO3TIIA-
[IAIOTCS M OMPENENSIOTCA TapaHTHH IPaB HA YUCTHIM BO3AYX, Ha YHCTYIO BOJY,
Ha JOCTYN K PEKpealMoHHBIM MPUPOAHBIM pecypcaM, Ha 3alIUTy OT XMMHUYECKOTO,
0aKTepUOIOTUYECKOT0, HIOHU3UPYIOLIETO, 3JICKTPOMAarHUTHOTO U MHOTO 3arpsi3HEHMS,
Ha 3alIMTy OT 3apa3HbIX 00JIe3HEH U BUPYCHBIX MH(MEKIMIA U JIp.

Oco6eHHOCTh MPUPOABI U 3HAYMMOCTD 3KOJIOTUYECKUX IPaB IMPEIONpeessieT
TEH/ICHIINIO PACIIUPEHUs] UX KOHCTHTYIIMOHHOTO 3aKkperuienus. [Ipeanaraercs 3akpe-
MUTh HA KOHCTUTYLIMOHHOM YPOBHE MPABO Ha 3alIUTY OT XUMUYECKOT0, OaKTEepHOII0-
THYECKOT0, MOHU3UPYIOIIETO, SJIEKTPOMArHuTHOTO ¥ MHOTO 3arPsi3HEHUS, OT 3apa3HbIX
0ose3Hel 1 BUPYCHBIX MH(EKIUH, OT 370yNoTpeOIeHI penpoayKTUBHON M TpaHC-
TUTAHTAITMOHHON MEIUITMHOM, OT 3J710yTNOTpeOICHU TCHHON HHKEHEepUEeH | JIp.

OpHa U3 KII0YEBBIX PoOIeM, paccMaTpUBaeMblX B MOHOTpauu, — KOJIOTH-
gyeckasi 0€30MacHOCTh. 3aMETUM, YTO JI0 CHUX TOP B POCCHIICKOM 3aKOHOJATEIhCTBE
OTCYTCTBYIOT OOBEKTHBHBIE METOJBI M KPUTEPHM OLEHKH KayecTBa OKPYKArOUICH
Cpelbl, CTeTeH! ee OJaronpusATCTBOBAHUS Ul €CTECTBEHHOTO (DYHKIIMOHHUPOBAHHS
HKOCHCTEMBI, a CJIEZI0BATEIBHO, COCTOSHUS 3alUILEHHOCTH OKPY>Kalolel MPUpOaHOI
cpelnbl. TO, BEPOSTHO, OOBIICHIET OECCUCTEMHOE UCTIOIh30BAaHUE TEPMUHA «IKOJIOTH-
gyeckas 0e30MacHOCTbY» B PA3JIMYHBIX HOPMATHBHBIX MPABOBBIX aKTaX U TEPMHHOJIOTHU-
YeCKYyI0 MyTaHUILy, HE TMTO3BOJISIONIYIO OTTPAHUYHTD ATO MOHATHE OT OXPaHbl OKpYIKa-
IOLIEH cpeibl U He MEHEe CII0KHOTO MOHITHS — OJIaronpusTHAsE OKpY:Karolas cpesa.

3HaUNTENBHOE MECTO B pabOTe MOCBAIICHO KOHIICTIIINU SKOJIOTHUYECKONH KOHCTH-
TYLIIMU M €€ B3aUMOCBSI3M C KOHIICTIMEH YCTOHYMBOTO Pa3BUTHA, BUAAM U YPOBHSIM
KOHCTUTYIIMOHAIN3AIIUH HOPM SKOJIOTUYECKOTO MpaBa, UCCIIETOBAHUIO OXPAHBI OKPY-
JKaIoIeH cpesibl C TOYKU 3PEHHS KaueCTBa KU3HU. DKOJIOrMYeCcKasi KOHCTUTYIUS pac-
CMaTpPUBAETCS KaK MOJICUCTEMA KOHCTUTYLIMOHHBIX MTPUHIIUIIOB ¥ HOPM, 00Pa3yIOIINX
KaK TaKue KIIF0YEeBbIE HHCTUTYTHI, KaK KOJIOTUYECKass MUCCHS TOCY1apCTBa (IKOJIOTH-
YecKHe IeJH, 3a1a4i U (QYHKIUH); TPUHIUIBI SKOJOTMYECKOTO MpaBa; KOHCTUTYIH-
OHHBIE IKOJIOTUYECKUE TPeOOBaHUS K COOCTBEHHOCTH; KOHCTUTYLIMOHHAS SKOJIOTHYe-
cKkasi 0€30MacHOCTh; KOHCTUTYI[MOHHOE IIPAaBO Ha OJAronpusATHYIO (340POBYIO) OKpY-
KAIOIIYIO Cpely ¥ MHBIE KOHCTUTYLIMOHHBIE YKOJIOTHYECKHE MPaBa; KOHCTUTYIIMOHHbIE
00513aHHOCTH W OCHOBBI OTBETCTBEHHOCTH B c(pepe OXpaHBbl OKpYKAIOMIeH Cpebl
Y palMoOHaIBHOTO MPUPOAOIIOIL30BaHuUS, 00€CIIeUeHHS YKOJIOTHUECKON 0€30acCHOCTH
Y DKOJIOTUYECKHUX TIPAB.

[11010TBOPHBIM TPEACTABIAETCS TOJAXO U HCCIIEOBAHUE TEMBI YKOI0U3AYUU
KOHCMUmMyyuu, T.e. HEIOCPEICTBEHHOTO 3aKPETICHUSI U pealln3alii KOHCTUTYIHOH-
HBIX DKOJIOTHUECKUX TPHUHIUIOB M HOPM. [JIaBHBIMH 3aJa4aMy SKOJIOTHU3AIUH
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Koncrutyun PO, ¢ Touku 3peHust aBTOPOB, ABISAIOTCA: 1) pa3BUTHE KOHCTUTYIHOH-
HOTO COJIEpKaHMs M TapaHTHH pean3aliy IpaBa Ha OJarornpUATHYIO OKPYKAIOILYIO
Cpely U CBSA3aHHBIX C HEH IPYrHX IKOJOTMYECKUX MPAB; 2) YTOUHEHHE U KOHKPETH3a-
111 HA KOHCTUTYLIMOHHOM YPOBHE KOHCTUTYILIMOHHOM KOHUEIIIMH IPUPOIHBIX peCyp-
COB KaK HAIMOHAIBHOTO JOCTOSHHA, (POPMYyIUPOBAHHE KIIOYEBBIX HPUHIIHIIOB,
PacKpbIBAIOLIUX COACPKAHUE TAHHOW KOHLENINH; 3) onpeie/ieHue OCHOBHBIX KOHCTH-
TYLIMOHHBIX TPEOOBAHUN peanu3aluy KOHIENUN YCTOHYUBOIO Pa3BUTHUS U CO3/1aHUE
MMpEAINOCbUIOK  JJIsL HpHOpHTCTHOﬁ 3alllUTBl 3KOJIOTHYCCKUX HHTCPECOB YCJIIOBCKA
u o01ecTna.

Becsma HUHTCPCCHBIM NPCACTABIISICTCA UCCICAOBAHUC OHHOﬁ 13 MAJIOM3YUYCHHBIX
1 31000 THEBHBIX TIPOOJIEM, IMEIOIIHNX BKHOE MPAKTUIECKOE 3HAUCHUE, — MPOOIEMBI
KAauecTBa KU3HU. B 1enaX ysCHEHNs MOHATHS «KAa4eCTBO KU3HW) aBTOPBI COOTHOCST
JTAHHBIA TEPMHH C MOHATHEM «JOCTOMHAS KU3Hb», KOTOpasi OTPa)kaeT ypOBEHb YCIIO-
BUI YEJIOBEUYECKOM KU3ZHEAEITEIbHOCTH, CO3A0IINX BO3MOXKHOCTH JUIsl cCaMOpealln-
3anuy. B cBs3M C 3TUM 3acioyXHBaeT BHUMAHHA MPEATIOKECHNE aBTOPOB (POPMYIHPO-
BaTh M PEaJU30BbIBATH KOHLEMHUIO KAU€CTBA KU3HU C YUYETOM CIICAYIOIUX MPUHLH-
1oB: 1) mepBUYHOCTHU OJIArONPUATHON OKPYKAIOLIEH CpeJibl 10 OTHOLIEHUIO K 9KOHO-
MHUYECKUM I10Ka3aTeJIsIM YPOBHS )KU3HHU YEJIOBEKA; 2) «3arps3HeHUe, HaHOCsIEee Bpe
3I0POBBIO U OJArOMpPUATHON OKPYXKAIOIIEH Cpe/ie, HEOMyCTUMOY; 3) PallMOHAIIBHOTO
UCIIOJIb30BaHMsI PECYpCOB — OT IMPOMU3BOJCTBAa 10 norpedsieHus. Crnemyer coria-
CHUTBHCA C HO3HHI/I€f/i ABTOPOB, CBA3BIBAIOIINX HpO6J'IeMBI IIOBBIIIICHUA Ka4YC€CTBA KU3HU
YeJI0BEKa M COXPAaHEHMS OKPY KaroIel MPUPOTHOM cpelibl C HE0OOXO0ANMOCTBIO MPHUIa-
HUSI 9KOJIOTHYECKOMY TpaBy OOJbIIEH )KECTKOCTH U UMIIEPATUBHOCTH.

3asBrneHHas TeMbl MOHOTpaguu — «IKonornyeckoe npaBo B XXI Beke —
BeChMa aMOMINO3HA, & PACCTABJICHHBIE AKIIEHTHl — «aKTyaJIbHBIE TPOOIEMBI, BHI3OBBI
U pelIeHUs» — MPEANOoaaraT JOBOJIbHO IUPOKHM AUana3oH uccieroBaHuii. B cBs3u
C 3TUM XOTEJOCh Obl MOXKeJaTh aBTOPaM MOHOTpauu MPOJOJIKUTH UCCIEIOBAHMS B
3TOM HAIIPABJICHUHU U, B YACTHOCTH, IIy0>ke 000CHOBATH MPE/ICTaBIECHHYIO CTPYKTYpPY
oTpacieil ¥ mojoTpacieil 3K0JI0rH4ecKoro npasa, olpeaesIuTh NePCIEKTUBEI 1albHEH-
e TpanchopMaIi paccMaTpUBaeMOM OTPACIIU MpaBa U HAyKu. ABTOpaM CJIeI0BaJIO
Ooublie yA€IUTh BHUMAHUS MIPABONPUMEHNUTEIFHON, B TOM YHCIe, CyaeOHON Mpak-
THKE, BBISBIIAIONIEH MPOOIeMbl pealn3aliny SKOJIOTHYECKUX MPaB M 00s3aHHOCTEH U
9KOJIOTMYECKOM OTBETCTBEHHOCTH, BO3MEIIECHUS IKOJIOrMUecKoro Bpeaa. HrepecHo
ObuT0 OBI yBUIETH OOJiee MOAPOOHOE OMHMCaHUe MyTeH JalbHEHIero COBEpIICHCTBO-
BaHUS 3KOJIOIMYECKOr0 M CBSA3aHHOTO C HUM MHOI'O OTPACIEBOI0 3aKOHOAATEILCTBA
(MEOULIMHCKOTO, OMOJIOTNYECKOT0, SJHEPTeTUYECKOT0 U T.I1.), ONPEEIAIONIEro rapaH-
TUU TIpaB Ha YUCTHII BO3YX U YUCTYIO BOJY, HAa JOCTYI K PEKPEalMOHHBIM MPUPOJI-
HBIM pecypcaM, Ha 3alUTy OT XMMHYECKOTo, 0aKTepHUOJOrMYECKOro, MOHU3UPYIO-
IIETr0, MEKTPOMarHUTHOTO ¥ MHOTO 3arps3HEHUs, Ha 3aIlUTy OT 3apa3HbIX OoJie3HeH
Y BUPYCHBIX MH(EKIN U ap.

HeCMOTpH Ha BBICKA3aHHBIC ITO0KEJIaHUA BAXKHO OTMCTHUTD, UTO O6HlPII71 HAay4HO-
TEOPETUYECKUH M TPUKIATHON XapakTep MaHHOM MoHorpaduu, 000CHOBAHHOCTh
MPAKTUYECKUX MPEJIOKEHUHN IO COBEPIICHCTBOBAHNIO SKOJIOIMUYECKOT0 MpaBa u mep-
CHEKTUBHOE BUICHHUE €0 PA3BUTHUS B HOBBIX MOJOTPACIAX U MHCTUTYTAaX, MO3BOJISET
YTBEPKAAaTh, YTO OHA 3aCIyKHBAE€T BBICOKOM OLEHKU. HeT coMHeHMs, 4To JaHHBIN
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TpyA OyAeT BOoCTpeOOBaH B COBPEMEHHON HAyKe U MPAKTHKE, MOCIYXUT UMITYJIHCOM
JUTSL TaTbHEHIINX MOHOTpPapUIECKUX HCCIICNOBAaHUA B AKOJIOTO-TIPABOBOM 00JIACTH
3HaHWH. TeOpeTHKU 1 NPAaKTUKHU NOJTYYHIIH IITyOOKO€ HaydyHOE UCCIIeI0BaHKe, HAallpaB-
JICHHOE Ha pelICHHWEe KOMIUIEKCAa B3aWMOCBS3aHHBIX IPABOBBIX MpPOOJIEM OXpaHbI
OKpYKarolleu cpepl.
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