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Introduction

Corruption, as well as various methods in struggling against this phenomenon
is a subject of profound interest of scientists for many years. However, it is obvious
that corruption becomes a topic for discussion and consideration among ordinary
people. This circumstance indicates that corruption is a complex phenomenon, which
affects various spheres of social life. For instance, according to the survey of VVologda
Scientific Center of the Russian Academy of Sciences, 21.9% of people are deeply
concerned by the level of corruption. This research mentions corruption among such
vital problems for Russian citizens as social vulnerability, unsatisfactory quality of
engineering infrastructure and others (Berkovich, Dukhanina, Maksimenko, Nadutki-
na, 2019:161-178).

The consequences of corruption are diverse and may be structured into sever-
al groups. The economic consequences of corruption include reduction in tax reve-
nues, weakening competition, rising prices, weakening investment climate and others.
In social domain the negative consequences of corruption may result in weakening
the middle class and widening the gap between the living standards of the rich and
poor layers of society. Corruption weakens the legitimacy of power since empowered
state representatives fail to fulfill their obligations as prescribed. Corruption becomes
a burden on various targeted financing programs, as allocated funds do not reach their
purpose.

It is also important to note that corruption is a source of criminalization of so-
ciety because corruption increases the second economy. We share the opinion of
those who describe corruption as a source of another crime — money laundering —
because illegal property needs to be reintegrated in legal economy as if it is legally
acquired (Batyaeva, Matushkin, Proshunin, 2009:20).

Despite the fact that the vast majority of researchers agree on the negative
consequences of corruption and the need for decisive and comprehensive measures to
combat this phenomenon, a number of scientists substantiate the thesis according to
which corruption is an instrument of market self-regulation and in general should not
be totally banned (Timofeev, 2000:5).

Similar position may be observed in Russian society. According to the survey,
in response to the question “Imagine that all officials in Russia stopped taking bribes.
How can this, in your opinion, influence the solution of problems of ordinary peo-
ple?” 15.1% of Russian citizens answered that “solving problems will become more
difficult”, 33% answered that “this will not significantly affect solu-tion of problems
of ordinary people”, and 15% of the citizens assessed the conse-quences of such sit-
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uation as totally negative because “this would only complicate the solution of prob-
lems” (Dolinko, 2008:204—205).

Based on the above, we believe it is necessary to quote Yu. A. Tikhomirov,
who, in our opinion, made a good point describing formation of a tolerant attitude to-
wards corruption in society: “Corruption as a social disease of a society leads, directly
or indirectly, to the involvement of many citizens in its network. A “corruption chain”
adds to the general process connecting many people with so called corrupt relay race,
i.e. extortion, bribes, selfish use of the rules, profit as a motive for activity, etc. Chain
breaking depends not only on organizations, bodies and other structures, but primarily
on the fundamental change in the values, motives and behavior of people” (Tikho-
mirov (ed.), 2013:11-12). We presume this to be the reason why it is important for
people who understand all negative consequences of corruption to spread this infor-
mation in order to contribute to the process of breaking such chains.

It is worth mentioning that corruption is usually recognized as a totally nega-
tive phenomenon and in this respect, there are no serious scientific disputes.

The definition of corruption is a more complex issue which triggers debate in
the scientific community. Considering various to the definition of corruption, one
may note that the phenomenon of corruption is an object of scientific researches of
various academic disciplines.

For example, in economic theory, an approach that describes corruption as a
form of rent-seeking behavior is common to find. For instance, in the the works of
V.F. Komarova and I.A. Morozova we may read: “Our understanding of corruption is
based on a fundamental scientific fact: “any administrative (imperative) service can
be performed: (a) strictly according to instructions or (b) by the means of personal in-
volvement, especially if this is accompanied by personal benefit for the officer. The
difference between formal and creative performance of duties forms an “increase”
(discretion) to the result of an administrative act. A corrupt official can sell this
“gain” by extracting discretionary (corrupt) rents” (Komarov, Morozova, 2016:76).
We may also find in the works of economists the attempts, using formulas, to antici-
pate the commitment of a corruption act depending on such variables as the above-
mentioned rent, official wages, severity of punishment, etc. (Rauscher, Willert, 2019).

Despite the fact that corruption is within a scope of interests of various scien-
tific disciplines it still remains a complex phenomenon, which may not be defined in
a few words. We have to admit that any attempt to define corruption considers a mi-
nor aspect of it, which a researcher wants to specify. For example, legal approaches to
the definition of corruption usually do not take into account the psychological, social,
economic aspects of corruption.

Due to the peculiarities of legal science, a comprehensive study of a certain
phenomenon, including corruption, requires double aspect analysis: legal provisions
of a certain legal system and theoretical approaches.

The normative approach to the definition of corruption should be considered
as a narrow, since the system of legal provisions governing social relations seeks to
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consolidate clear patterns of behavior, which is sanctioned by the force of public en-
forcement. In this context we should agree with M.V. Chinnova, who notes that with
the help of definitions, a proper understanding of the legal provisions, internal con-
sistency of legislation, as well as the most convenient for perception and short presen-
tation of the legal provisions is achieved by the interested parties (Chinnova,
2004:12).

It is important to note that in legal provisions there is often no definition of
corruption, and the meaning implied in corruption may be understood via the analyses
of illegal actions, which are understood by the law as acts of corruption.

It should be noted that the fact that legal systems of many countries contain
provisions, which state certain aspects of corruption, there are still no grounds to state
that theoretical understanding of corruption is developed. Normative legal regulation
until the end of the 20™ century was limited to announcing certain actions in the domain
of corruption as illegal. Retrospective analysis indicates that the list of unacceptable ac-
tions expanded but still there is scarcity of theoretical research in this domain. For in-
stance, if unfair legal proceedings were initially sanctioned as a result of bribing a
judge, then subsequently these acts were supplemented by unfair taxation (in the time
of viceroyalty in Russia), bribing representatives of the government, voters.

Today, a significant number of anti-corruption laws have been adopted in the
field of international law, which indicates the concern of the world community about
the problem of corruption, which, with the simplification of the transnational move-
ment of capital, is no longer a domestic problem of a certain state but a global issue
which demands global cooperation.

A comparative analysis of various sources of international law shows that the
definition of corruption is found only in a small number of international acts. Thus,
the Council of Europe Convention on Civil Liability for Corruption (Strasbourg,
11.04.1999) (Civil law convention on corruption, 1999°), in Art. 2 defines corruption
as requesting, offering, giving or accepting, directly or indirectly, a bribe or any other
undue advantage or prospect thereof, which distorts the proper performance of any
duty or behavior required of the recipient of the bribe, the undue advantage or the
prospect thereof.

In Art. 1 of the OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions, which was adopted by the OECD on
11.21.1997%, corruption is defined as the criminal offence manifested in offering,
promising or giving any undue pecuniary or other advantage, whether directly or
through intermediaries, to a foreign public official, for that official or for a third party,

3 Civil law convention on corruption (Strasbourg, November 4, 1999), available at: https://eurasiangroup.org/
files/documents/conventions_eng/CE%20Civil%20law%20Convention%200n%20corruption.pdf  (Accessed
04 January 2020).

4 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions
(2011), available at: https://www.oecd.org/daf/anti-bribery/ConvCombatBribery ENG.pdf (Accessed 04 Jan-
uary 2020).
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in order that the official act or refrain from acting in relation to the performance of of-
ficial duties, in order to obtain or retain business or other improper advantage in the
conduct of international business (Convention on Combating Bribery of Foreign Pub-
lic Officials in International Business Transactions, 2011).

However, as mentioned above, international acts mostly do not contain a def-
inition of corruption but instead list the actions which are understood to be corruptive.
Some researchers explain this by the fact that the abstract definition of corruption can
lead to discrepancies due to differences in understanding of permitted and unaccepta-
ble behavior in different cultures (Martin, 2011).

For example, the UN Convention against Corruption (2003), which is a cor-
nerstone legal act of international anti-corruption law, recognizes the following acts
as corrupt:

o theft, misappropriation or other misuse of property by a politically exposed
persons (PEPS),
misuse of PEP or another person’s influence for personal gain,
abuse of office committed by PEPs,
bribery of national officials,
bribery of foreign PEPs or officials of public international organizations,
illegal enrichment of PEP,
bribery in the private sector,
laundering of proceeds of crime,
concealment of property acquired further to the commission of a crime,
obstruction of justice.

In the Russian legal system, the legislative definition of corruption may be
found in paragraph 1 of Art. 1 of the Federal Law of December 25, 2008 No. 273-FZ
On Combating Corruption, where corruption is defined as the illegal use by an indi-
vidual of his official position contrary to the legitimate interests of society and the
state in order to obtain profit or the illegal benefit granting to a certain person by oth-
er individuals. The same acts committed on behalf of a legal entity are also recog-
nized as corruption. Thus, the term corruption is understood by the Russian legislator
as any abuse of office, entailing in one form or another material gain. The proposed
wording of corruption goes beyond the scope of acts among officials and equally ap-
plies to the same acts committed on behalf of and in the interests of legal entities.

In the UK, due to the peculiarities of the national legal system, anti-corruption
standards are found in various laws. So, in Art. 2 of the UK Act on the Prevention of
Corruption of 1916, corruption is examined through the concept of corrupt action. In
the UK Act Against Corruption 2010 (Bribery Act, 2010)°, corruption is divided into
two main groups: the group of illegal actions includes an offer, a promise, as well as

5 Bribery Act (2010), available at: http://www.legislation.gov.uk/ukpga/2010/23/contents (Accessed 12 June
2019).
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the actual giving of a bribe, the second group of illegal actions — the inclination to
receive, consent to receive and receipt of a bribe.

In the United States corruption is a felony (serious crime, which entails im-
prisonment) under the Federal laws and under the laws of all states. Public corrup-
tion cases are governed by the Federal law. The main role of the federal anti-
corruption legislation is the regulation of the most dangerous cases of corruption.
For example, Section 201 of the US Federal Law applies when, firstly, a person
provides, offers or promises to provide something of value with corruption intent to
another person who acts on behalf of the United States, and secondly, when such a
person tries to influence a public servant in order to make him commit fraudulent
acts and, thirdly, inclines a public servant to commit or refrain from fulfillment of
his official obligations.

At the federal level the actions, which are understood as corruption are spread
in various legal acts. Federal law prohibits various forms of corruption:

o directly or indirectly offering, giving, demanding, receiving, or agreeing to
receive anything of value in exchange for being influenced in the performance of an
official act (U.S. Code § 201. Bribery of Public Officials and Witnesses®);

¢ soliciting or accepting anything of value from a person doing business with
the individual’s employing entity or from someone whose interests may be substan-
tially affected by the performance or nonperformance of the individual’s official du-
ties (U.S. Code § 7353. Gifts to Federal employees’).

Among the sources of anti-corruption legislation at the federal level we may
also name the Hobbs Act (2404. Hobbs act — under color of official right)®, which
sanctions corrupt acts committed by public servants in circumstances where there has
been extortion by the latter.

Various understandings of corruption we may find at the level of certain
states.

Under Code of Virginia § 18.2-447°, the offering, giving, receiving, and solic-
iting of bribes to public servants and party officials is a finished crime regardless to
the fact if a bribed person performed his obligation.

In Florida bribery is understood as knowingly and intentionally giving, offer-
ing, or promising to any public servant, or, if a public servant, to knowingly and in-
tentionally request, solicit, accept, or agree to accept for himself or herself or another,
any pecuniary or other benefit not authorized by law with an intent or purpose to in-

618 U.S. Code §201. Bribery of Public Officials and Witnesses, available at: https://www.law.cornell.edu/
uscode/text/18/201 (Accessed 04 January 2020).

75 US. Code §7353. Gifts to Federal employees, available at: https://www.law.cornell.edu/
uscode/text/5/7353 (Accessed 04 January 2020).

82404. Hobbs act — under color of official right, available at: http://www.justice.gov/usao/eousa/
foia_reading_room/usam/title9/crm02404.htm (Accessed 04 January 2020).

9Code of Virginia § 18.2-447, available at: https:/law.lis.virginia.gov/vacode/title18.2/chapter10/
section18.2-447/ (Accessed 04 January 2020).
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fluence the performance of any act or omission, which the person believes to be, or
the public servant represents as being, within the official discretion of a public serv-
amjnymMﬁmuﬁapummduw,minpﬂﬂwmmmeofapmﬂmdUW(Fmﬂdasmwm&
2017)"%.

As it can be seen from the examples above, the most dangerous cases of cor-
ruption acts fall under federal regulation.

French law also does not contain a statutory definition of corruption, and fea-
tures of corruption can be detected by studying various legal acts that regulate public
relations in this area.

The central regulation in the domain of corruption in France is the French Pe-
nal Code. In total, the French Penal Code applies to sixteen component elements of a
crime and includes such constituents as: commission of corrupt acts as a result of
conspiracy; corruption acts committed using official position; the use of influence on
decision-making in exchange for certain benefits; favoritism; interference with the
resolution of a case in the outcome of which there is a personal interest (Andrichenko,
Tsirin, 2012:69). The report of the French Central Anti-Corruption Service attempted
to define corruption: “Corruption is the action by which a person with certain func-
tional responsibilities, both public and private, seeks or agrees to a gift, offer or prom-
ise for the purpose of postponement of the commission or non-fulfillment of an action
directly or indirectly included in his duties” (Vlasov (ed.), 2009).

In view of the foregoing, we can conclude that the definition of corruption
both at the international level and at the level of national legal systems is often absent,
however, an analysis of legal norms indicates that corruption does not boil down to
giving and receiving a bribe to an official. We can see that representatives of the pri-
vate sector are included among the subjects of corruption, who violate the law not on-
ly when they bribe public officials, but also when they bribe representatives of com-
mercial structures. The concept of bribery has been significantly expanded, which is
now limited not only by the provision of funds, but also includes various other bene-
fits, including non-property ones. Systematic interpretation of corruption requires the
inclusion of a number of corruption offenses of actions, which, although they are an
independent corpus of other offenses, almost always accompany corruption. First of
all, recognition of the UN Convention against Corruption of 2003 of money launder-
ing as corruption offenses should be noted.

Quite diverse are the approaches to the definition of corruption, adopted in the
legal scientific community. At the same time, a comparative analysis indicates that
most approaches to the definition of corruption are based on a description of the in-
teraction of the three basic categories of corruption: involved parties; gratification re-
ceived by a corrupt official; illegal actions that must be performed in order to obtain
gratification.

10 Florida Statutes, available at: https://www.flsenate.gov/Laws/Statutes/2017/838.015 (Accessed 04 January
2020).
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For example, S.V. Maximov defines corruption as the use by state, municipal
or other public servants (including deputies and judges) or employees of commercial
or other organizations (including international) of their status to illegally obtain any
goods (property, property rights, services or privileges, including non-property ones)
or to gain such advantages.

According to this definition the involved parties of corruption offenses are
state, municipal or other public servants, or employees of commercial organizations,
as well as persons who offer illegal goods in order to obtain a certain goal. As we can
see, both public and private representatives are recognized as subjects of corruption
offenses.

From the point of view of the benefits provided, the author takes a broad ap-
proach and includes property, property rights, services and benefits, including non-
property ones.

It seems important to emphasize that the benefits that a corrupt official re-
ceives when committing illegal actions are not often defined due to their diversity.
The point of view which distinguishes hard type corruption, which involves transfer
of money, securities or other property and soft type corruption, which involves the
provision of certain intangible advantages such as favoritism, nepotism (nepotism),
protectionism, lobbyism and others is worth mentioning (Sulashkin, Maksimov,
Akhmetzyanova, 2008:72-73). According to the categorization of corruption, the ma-
jority of researchers consider corruption in both hard and soft types.

As for the third element of corruption — illegal actions the commission of
which leads to gaining illegal benefits — it is important to note that the essence of
these actions is to replace public interest with private. In the parsed definition, this ac-
tion is described as the use of one's official position to illegally obtain goods.

Highlighted categories of corruption allow, in a variety of approaches to the
definition of this phenomenon, to identify features that distinguish definitions from
each other. This should not undermine the value of various approaches to the defini-
tion of corruption, but can become an important tool in search for new observations
regarding their phenomenon.

Bearing in mind the proposed thesis, we may address the definition of corrup-
tion proposed by Professor O.l. Tiunov, which interprets corruption as the unlawful
use by an official or other person of his position to obtain improper benefits for him-
self or for third parties, to enjoy benefits provided by others, and to act as a mediator
or offer other forms of assistance (Tiunov (ed.), 2012:9).

As we may see, this definition of corruption is close to the definition proposed
by S. Maksimov, but it also includes persons who contribute to corruption offenses,
which, of course, is an advantage of this approach. O.1. Tiunov’s approach to the def-
inition of corruption is also supported by T.Ya. Khabrieva (Khabrieva, 2014:25).

Despite the fact that this approach to the definition of corruption prevails, it is
not the only one, and other definitions of this phenomenon may also be found in the
domain of legal science.
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Some approaches to the definition of corruption do not seem entirely suc-
cessful.

For example, A.V. Sokolov defines corruption as follows: corruption, being a
complex antisocial and/or socially dangerous phenomenon, whose roots lie in the his-
torical, political, and economic processes, is manifested in the decomposition of pow-
er, affecting the public administration apparatus, leading to the decomposition of the
economic, political and other systems of the state. Corruption is expressed in bribery,
theft of state property and other types of illicit enrichment with the use of official po-
sition, in the venality of officials and public figures, in intergrowth with mafia struc-
tures, manifesting itself in various fields of activity — politics, science, art, journal-
ism, lawmaking, law enforcement — when two or more individuals or groups jointly
act in their own interests, to the detriment of a third party, contrary to the legitimate
interests of society and the state, in in order to obtain benefits (Sokolov, 2012:28).

This approach does not seem to be useful in defining corruption. Firstly, the
definition does not meet its main purpose — a short logical text which establishes the
essential distinguishing features of the subject, and concept (Frolov, 2001:153). Sec-
ondly, the author tries to list most of the conditions contributing to corruption, name
all forms of its manifestation and other aspects, which seems to be ab impossible task.
In this regard, we should agree with John Warburton, who notes that corruption is an
artefact of social and political organization and, as such, is a phenomenon of infinite
complexity. Therefore, there is a low chance to work out a definition or paradigm that
comprehensively describes corruption in all its guises and manifestations (Warburton,
2001:234). M.1. Farrales defines corruption as a cross-systemic, cross-temporal and
cross-cultural phenomenon (Farrales, 2005).

Considering the definitions of corruption, we should mention an opinion that
defining corruption as various forms of abuse of office, including its soft types, is
highly disputable.

For example, we may find the following opinion in N.F. Kuznetsova’s article:
“To consider as corruption the whole system of self-interested official crimes, for ex-
ample abuse of office, forgery, is not only impractical, but also inconsistent with the
principle of differentiation of guilt, responsibility and punishment. In criminal law,
this would greatly complicate the legislative regulation of economic and administra-
tive crimes and confuse classification of crimes and their punishability” (Kuznecova,
1993:22-23).

It seems that this approach is somewhat controversial. First of all, it should be
noted that in the system of abuse of authority, the opportunity to receive intangible
benefits, including those related to the possibility of promotion, rest, employment of
relatives and other benefits that are not tangible at first glance, can be no less incen-
tive than providing cash funds and other property. The exclusion of these phenomena
from the regulatory framework means simplification of corruption, cutting off its oth-
er manifestations, which is not consistent with a comprehensive approach to the fight
against corruption. In criminal law (as in any other branch of law), a clear definition
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of the component elements of a crime will make it possible to define various manifes-
tations of corruption, including its soft forms; therefore there are no methodological
obstacles to expanding component elements of corruption. The above, however,
should not be interpreted as a call to criminalize any form of corruption, since the
strategy of war on the example of China has shown its inefficiency.

At the same time, this position indicates that it is unacceptable to qualify any
action that may seem suspicious as an act of corruption. It can be assumed that in the
study of corruption and development of its definition, it is necessary to remember the
ephemeral nature of corruption and its blurred facets. Otherwise, an integrated ap-
proach to combating corruption can turn into a fiction and an instrument of pressure.
For example, promotion of a close relative of a senior official may be related to pro-
tectionism in government or recognition of his/her high professionalism.

Thus, it seems appropriate to build the definition of corruption on a variety of
forms of its manifestation. At the same time, in our definition of corruption, in addi-
tion to taking into account its basic abovementioned categories (parties involved,
gratification received by a corrupt official; illegal actions that must be performed in
order to receive gratification), it is important to take into account the psychological
and social aspects of corruption.

The psychological aspect is important because corruption is not only receiv-
ing and giving a bribe (or other goods), but also actions to minimize the risk of being
caught, including when implementing financial monitoring procedures. The desire to
protect themselves when committing corruption is an integral part of corruption at all
stages from the moment of receipt to the time of property use.

Taking into account the social aspect is also important from the point of view
of the goals of combating corruption, as in the end, corruption negatively affects the
social life of the whole society.

Based on the foregoing, corruption can be defined as intentional antisocial
acts committed by a representative of the public authority or the private sector, and
expressed in abuse of office in order to obtain tangible or intangible assets, or provi-
sion of such assets.
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3akoHoAaTenbHble U AOKTPUHaNbHbIe NoaxoAabl
K onpeaeneHnio Koppynuun

M.M. lpomynun®, M.IIL. Kymykos 2

1 Poccuiicknii yHuBEpCHTET ApykObl HAPOJIOB
117198, 2. Mockea, Poccuiickas @edepayus, yn. Muxnyxo-Maxknas, 0. 6

2 Poccuifckuii rocy1apCTBEHHBIH YHUBEPCHTET MPABOCY K
117418, 2. Mocksa, Poccuiickaa @edepayus, yn. Hosouepemyuwikunckas, 0. 69a

B ropunmueckoil nmurepatype HaOIrOmaeTcss MHOTOOOpa3ue MOAXOAOB K OIPEACIECHHIO KOp-
PYILHMY, YTO OOBSACHSACTCS CIIONKHOCTBHIO U3y4aeMOro sBJIEHHs. B cTaThe paccMaTpuUBaIOTCS pa3IuuHbIC
MOJIXO/BI K OIpPENICNICHUIO KOPPYIIUH, MPUHATHIE B 3aKOHOAATENBHBIX aKTaX M TEOPUH. 3aTPOHYTa
npoOsieMaTHKa CMBICIOBOM MICHTHYHOCTH Pa3jIMuHBIX MO (GopMe onpelereHUH KOppyNiuM, Ipeio-
JK€Ha METOJIMKa OTCEMBAHUS CXO0XKHX IO CMBICIY ONpeAeIeHU KOoppynuuu. ABTOPBI Takxe Ipejasara-
I0T YYUTHIBATh COLUAJIbHBIC U IICUXOJIOTHYECKUE acleKThl B ONPEJEICHUN KOPPYILUY, TaK KaK OHH, C
TOYKH 3PEHHsI aBTOPOB, SBIISIOTCS HEOTHEMIIEMON YaCThIO KOPPYIILHH.

KnioueBble c10Ba: KOppyNuus, B3ITOYHUYECTBO, 3IOYHNOTPEOICHNE CIIYKEOHBIM IIOJIOXKe-
HUEM
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Ipowynun M.M., Kymyxos M.III. 3akoHOaTeNbHBIE W JOKTPUHAILHBIC TIOAXOBI K OTIpe-
neneHunio koppyniwn / Bectauk Poccuiickoro yanBepcureta npyx0sr HapoaoB. Cepust: FOpummde-
ckue Hayku. 2020. T. 24. Ne 3. C. 497-512. DOI: 10.22363/2313-2337-2020-24-3-497-512.

Jama nocmynnenus 6 pedaxyuio: 06 gpespans 2020 e.
Hama npunamus k neyamu: 10 anpena 2020 2.

Pedepar

Koppynuus, a Takxke cTpaTeruy NpOTUBOJACHCTBUS JaHHOMY SIBJICHUIO, 3aHH-
MaroT yMBbI HCCIEeI0BaTeNIel Ha NIPOTSHKEHUN MHOTHUX JIET, OJTHAKO B IOCIIETHUE 1ECs-
TUWICTHUA JaHHas TEMaAa BCC HalllC CTAHOBUTCA ITPEAMETOM I[I/ICKyCCI/Iﬁ HEC TOJIBKO Cpe€au
NpeCTaBUTENIeH HAYYHBIX KPYTOB, HO TaK)K€ BBI3BIBACT MHTEPEC Y PAOBBIX 0OBIBA-
teneil. Takum oOpa3zom, KOppyMHIMs HpeacTaBiseT co00il MHOTOIpaHHOE SIBICHUE,
yiepd OT KOTOPOTo OUIYIIAE€TCs B Pa3iMyHBIX cepax *Ku3Hu obmiectsa. B ropuau-
YeCcKO nmreparype HabiarogaeTcs MHOroodpasue MOAXOA0B K OMPENEICHUI0 KOp-
PYIIUH, YTO OOBSICHAETCS CIOXKHOCTBIO M HM3y4daeMoro siBieHus. Kak mokasbiBaer
aHaJN3 MOJXOJI0OB K OIPEIENICHHIO KOPPYIIUH, pacCMaTpUBaeMbIii ()eHOMEH H3yda-
€TCsl B paMKax pa3JIM4YHbIX HAyK, YTO FOBOPUT O MEXAMCLUIUIMHAPHOM XapakTepe
WCCIICIOBaHWA B MaHHOW o0yacTH. Tak, B SKOHOMHYECKON TEOPUH PACIIPOCTPAHCH-
HBIM SIBJISIETCSl TIOJIXOJI, OMHUCHIBAIOIIMN KOPPYIIHMIO KaK (OpMY PEHTOOPHEHTHUPO-
BAaHHOI'O NOBeAcHMs. M3yueHre KOppyNLUUU C TOYKU 3PEHUS PANIMYHBIX HAYUHBIX
JTUCIUIUTAH HE MEHSET TOTO OOCTOATENbCTBA, YTO B CHIIy pazHooOpasus (Gopm mpo-
SIBICHUST KOPPYIILHMH, YYACTHHKOB KOPPYNIIMOHHBIX CXE€M M HETATUBHBIX IIOCIHIEN-
CTBMM KOPPYNLUHU HEBBIOJHUMOM IpeacTaBiseTcs 3ajada BbIpaOOTKH BCeOObeM-
JIIOIIETO OIpEeeIeHUs KOPPYIIMU, KOTOPOe Obl YUUTHIBAIO BCE TPAaHU JAHHOTO SIB-
nenus. [Ipuxoaurcss KOHCTaTUPOBATh, YTO NpU (POPMUPOBAHUU JTEPUHULIUU KOPPYII-
IIMM MCCIIEJIOBATENb BBIHY)KJICH aKIEHTUPOBAaTh BHUMAHHE HA OJHUX OCOOCHHOCTSX
KOppyHiuy B yimep0 npyrum. B yacTHOCTH, IopHInYecKre MOAXObI K OMPEAeICHHIO
KOppYILHNH, KaK IPaBUIO, HE YUYUTHIBAIOT IICUXOJIOTHUECKHE, COLIUAIbHbIE, IKOHOMHU-
YEeCKHe acMeKThl Koppynuuu. B cuiny ocobeHHOCTEN 0pUInYecKOd HayKH, UCCIIE0-
BaHUE OTPECIIEHHOTO SBJICHUS, B TOM YHUCIIE KOPPYIIUH, TpeOyeT aHainu3a He TOJb-
KO TCOPCTUUYCCKUX IMMOAXOAOB, HO M U3YYCHUEC HOPMATHUBHLIX MCTOYHHUKOB B LCJIAX
OorpeacjieHus CMbICIA, KOTOpI:IfI 3aKJIabIBACTCA B MPECAMET HU3YUCHHSA 3aKOHOOAATEC-
jgeM. AHaiu3 HOPMATUBHO-IIPABOBLIX MCTOYHUKOB CBUACTCIILCTBYECT O TOM, YTO J€-
(UHULIUSA KOPPYIIMK KaK Ha MEXIyHapOJIHOM ypOBHE, TaK U Ha YPOBHE HAIIMOHAJb-
HBIX IIPABOBBIX CHUCTEM 3a4acTyl0 OTCYTCTBYeT. [Ipu 3TOM MOKHO MPUNTH K 3aKJIIO-
YEHHIO, YTO KOPPYMLHMS HE CBOAUTCA K Jauy€ M MOJIYUYCHHIO B3STKU JOJKHOCTHOMY
muiy. Tak, B 4Mci0 CyObEeKTOB KOPPYILMHU BKJIFOUEHBI NPEACTABUTENN YACTHOTO CEK-
TOpa, KOTOpPbIE HapyUIAlOT 3aKOHOJATEIbCTBO HE TOJIBKO KOI'Zla MOJAKYHAIOT IMyOaud-
HBIX JIOJDKHOCTHBIX JIMLI, HO M NPH MOAKYIE NpeICcTaBUTeNIell KOMMEPUYECKUX CTPYK-
Typ. 3HAYUTEIHHO PACIIMPEHO CAMO MOHITHE MOAKYTA, KOTOPOE OTHBIHE HE TUMHUTH-
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pyeTcs MpeloCTaBICHUEM JICHEKHBIX CPEACTB, HO M BKJIIOYAET B ce0sl pa3nyHbIC
vHble OJara, B TOM YHCJI€ HEMMYIIECTBEHHOIO XapakTepa. BoBneueHue paziuyHbIX
(opM TIPOSBICHUSI KOPPYMIUU B OPOUTY CHUCTEMBI MPOTHBOACHCTBUS KOPPYIIUH
MIPECTABIISIETCS] BAKHBIM, TaK KaK JAHHBIN IMOAXOJ MO3BOJSAET MPOTUBOACHCTBOBAThH
9TOMY SIBJIEHHIO KOMIUIEKCHO, YTO, C YYE€TOM CJIOXHOI'O CTPYKTYPHOT'O COCTaBa M3y-
4aeMoro SIBJICHHUS, I0JIaraeM HeoOXOaUMbIM. J[OBOJIBHO pa3HOOOpa3HBIMU SBISIOTCS
MOJIXO/IbI K OIPEESICHUIO KOPPYIILINH, IPUHATHIE B IOPHINIECKOM HAyYHOM COO0OIIIe-
CTBC. HpI/I 3TOM CpaBHI/ITCJII:Hblﬁ aHaJIN3 CBUACTCIILCTBYET O TOM, 4YTO OOJIBIINHCTBO
MIOJIXOJIOB K OTIPEAENICHUIO KOPPYMIIUU CTPOUTCS Ha OMUCAHUH B3aUMOJICHCTBUS TPeX
0a30BBIX KaTEropuil KOPPYMIMHU: CyOBEKTHBIM COCTaB; BO3HArpaXkIe€HUE, KOTOPOE
MOJTy4aeT KOpPPYILMOHEP; MPOTUBO3aKOHHBIE JEHCTBUSA, KOTOPhIE HEOOXOIUMO CO-
BCPHIUTh B LCJIAX IMOJYUCHHS BO3HAI'PAXKICHUA. KpaTKO KOCHEMCA BOIIpOCa BO3HA-
IpaXKI€HNs, KOTOPOE IOJIydyaeT KOPPYILHMOHEP 3a COBEPIIEHUE IMPOTUBO3aKOHHBIX
JIEVCTBUN B LIEJISIX MOJMYYCHHS JAHHOTO BO3HarpaxkiaeHus. MccienoBarennu 3a4acTyto
BBIJICIISAIOT TaKke (HPOPMBI «MSTKOI» KOPPYIIMHU, KOT/Ia BO3HATPaXKACHUE TPE/ICTaB-
JseT co00l HEKOTOpoe Heocs3aeMoe 0Jaro: OTABIX, MPOABMKEHUE TIO CIIy)0e, Tpo-
TEKIMOHU3M U MHOTHE Apyrue. OTMETHUM, YTO HEKOTOpBIE aBTOPHI MOJIAraroT HEO0O-
XOAUMBIM HE YYUTBHIBATH 0003HaUYEHHBIE «MATKHE q)OpMBI KOppyIiluu, Tak KakK 3TO
3a4acTylo He nenecooOpasHo. C JTaHHOW MO3UIMEH, ¢ HAIIeH TOYKH 3PEHUs, HEellb3s
COTJIACUTHCS, TaK KaK HeocsizaeMble (POPMBbI KOPPYMIUKA MOTYT CIIY>KUTh MOIIHBIM
CTUMYJIOM ISl 3JI0yNOTPeOJIeHNsT TOJDKHOCTHBIMU TIOJTHOMOUMSIMU. BceTpewarorcs
TaKXe M rPOMO3JKUE Ae(PUHULUN KOPPYILHHU, IIOCTPOCHHBIE Ha IOIBITKE Nepeduc-
JICHUSl YCJIOBUI BO3HHKHOBEHHsSI JAHHOTO SIBJICHUS, (DOPM MPOSIBICHHUS U CIIOCOOOB
NpOTUBOCHCTBHA. [IaHHBIN MOAXO MPEACTABIACTCS HE BIOJIHE 0OOCHOBAHHBIM, TaK
KaK IrepevrcieHue (GopM MPOsBICHUS KOPPYILHHU U YCIOBUN 3apOXKICHHUS JaHHOTO
SBJICHUS HE KaXXeTCs BO3MOXHBIM. [IpencraBnsieTcs menecooOpa3HbIM MOCTPOCHUE
neuHUIME KOppyNIUK Ha pa3HooOpasun (opm ee mposiieHus. Bmecte ¢ Tem B onpe-
ACJICHUM KOPPYNIWMH, HA HAll B3TJISLA, IOMHUMO Y4YC€Ta €€ 0a30BBIX BBIIICYKAa3aHHBIX
KaTteropuii (CyObeKTHBIH COCTaB; BO3HATPaKJIEHUE, KOTOPOE MOJIydaeT KOPPYMIHO-
HCP; MPOTHUBO3aKOHHBIC I[Cf/iCTBPIH, KOTOPELIC HCO6XOI[I/IMO COBCPLIUTL B LEJIAX ITOJTY-
YCHUA BO3Hana)KI[eHI/I$I) BaXXHO Y4Y€CTb IICUXOJIOTMYECKUN U COHHaHLHLIﬁ ACIICKThI
Koppyrnuuu. [lcuxomornueckuid acmekT Ba)keH, TaK KaK KOPPYILHUsS SBISETCS HE
TOJIBKO NOJyYEHHEM U Aauel B3ATKH (WM UHBIX OJar), HO Takke U JEeHCTBUSIMU 110
MUHUMU3aLUU PUCKA OBITH MOMMAHHBIM, B TOM YHCJE MPHU pealu3alUH MPOLEIyp
(uHaHCOBOrOo MOoHUTOpUHTA. CTpemiieHne 00e30MacuTh ceds MPU COBEPILIEHUH KOp-
PYNLMOHHBIX JEHUCTBUI SBJISETCS HEOTHEMJIEMOW YacThbiO KOPPYILMH HAa BCEX €ro
JTamax OT MOMEHTA IOJIy4E€HHs J0 MOMEHTa MHCIOJIb30BaHUS HMYLIECTBA, BIIMTO
B IMIpUpOAY AAHHOI'O SABJICHUA. HpI/IHSITI/Ie BO BHUMAHHUEC COIIMAJIBHOI'O aCIICKTa TaKXXE
BaXHO C TOYKH 3pPEHMs LEeJIed MPOTUBOACHCTBHS KOPPYNLHH, TaK KaK B KOHEYHOM
UTOTe€ KOPPYMILMS HETaTHBHO BIIMSAET HA COLMAIbHYIO XH3Hb oOmectBa. C ydyeToMm
H3JIOKCHHOI'0 KOPPYIUIHUIO MOXHO ONPCACIMTL KaK YMBIINIJICHHBIC aHTI/IO6HleCTBCH—
HBIC I[el\/'ICTBI/ISI, COBCpLIACMBIC NPEACTABUTCICM Hy6ﬂHqHOﬁ BJIaCTHU WJIMW 4YaCTHOI'O
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NPABOBOE OBECIMEYEHUE 3KOJIOMTMYECKOW BE30MACHOCTH
B YCNOBUAX MNMOBAJIM3ALUNN, MUPOBbIX YITPO3 U BbI3OBOB
HA NPUMEPE NAHOEMUU

A.P. Hematos, H. Cooutayxr

HuctutyTt dhunocoduu, MOIUTOIOTHH U TIpaBa uM. A. baxoBaaauHoBa
Hanunonanenoli akanemun Hayk Tamxukucrana
734025, 2. [Tywanbe, Pecnyonruxa Tadocuxucman, np. Pydaku, 0. 33

[ManaeMust — OJMH U3 TEX COBPEMEHHBIX MUPOBBIX BBI30BOB, KOTOPBIH CErO/IHS MPEACTABISET
ro0abHYI0 Yrpo3y BceMy uesioBedecTBy. OOpaileHHe K MpoOJeMaTHKE MaHICMHU, OOCCIICYCHHUIO
OXpaHBI 3I0POBBS YEJIIOBEKA 4epe3 IPH3My HPaBOBOIO OOECICHECHHS IKOJIOTMYECKONW 0e30macHOCTH
B HacTosIIee BpeMs MMEeT BeChbMa aKTyalbHBIA Xapakrep. BIOjHE MOHATHO, YTO HEOJIAaronmpusTHHIE
CaHUTAPHO-IMHUAEMHUOJIOTHICCKHE YCIOBHS, TOMUMO MHOTHX TPOYUX MPUYHH, MOTYT BOSHHKHYTH U B CH-
Jy OTCYTCTBHSI XOPOIIO 0OOCHOBaHHOW TPaBOBO 0a3bl, MOJEPKUBAIONICH peann3anio KOHCTUTYIHU-
OHHOTO IIpaBa IPaKAaH Ha OJArONpPUATHYIO OKPY’KaroIlylo cpexy. Llenb HacTosueil cTaTbu — IOKa-
3aTh POJIb DKOJOTWYECKOTO 3aKOHOAATENbCTBA B JeJie MPEAyNPEKASHNS CaHUTAPHO-IIUIEMHOIOTH-
YEeCKOr0 KpH3Hca U 00eCHedeH st 370pOBbs HaceNeHUsl. B cTaTbe aBTOPHI MOMBITAIMCH MTPOAHATH3HPO-
BaTh, KaKk KOJOTHUECKHE HOPMBI, IPaBHJIa MUIICBOA M OBITOBOM TMTHEHBI OOOCHOBBIBAIKCH B JIPEB-
HelIeM MaMATHUKE TaPKUKCKOTO Hapoaa — ABeCTe, Kak 30pOacTpUICKas PEUrusi 00bsACHsIA HE00-
XOAUMOCTh 00ECTICUeHHUs] CAaHUTAaPHO-DITUIEMUOJIOTUIECKOH 0€30MacHOCTH OOIIeCTBa U 3I0POBBS Ue-
JoBeka. Ha coBpeMeHHOM dTare B IPAaBOBOM PEryJIHUPOBAHUM OXPAHBI OKpY)Karouieil cpeasl U B obec-
MIEYSHUH 3JI0POBbsSI HACENeHHsT 0co00e 3HaueHHe NPHIACTCS TaKHM KaTeTOPHSAM, KaK «3I0POBBEY,
«OKH3HBY» M «obecmedeHne Oe3omacHOCTH». IlpuueM mocieqHee TMOHATHE BO BCEM MHUpE Bce dalle
HAITOJIHACTCS METUIUHCKUM coaepxaHueM. OOBSCHAETCS 3TO TeM, YTO KaTeropus «0e30macHOCTE
B IEJIOM SIBJISIETCS] YHUBEPCATBHOM, U €€ MPUMEHEHHE B 3aKOHOJIATEIbCTBE, KOHEYHO, UMEET CBOU MPH-
YHUHBI ¥ CIEACTBHS, YTO M OTMEYAeTCsl aBTOPaMU. B cTaThe KpaTko MpoaHaIM3UpOBaHa MPaBoBasi MOJIH-
tuka PecyOnuku Ta/UKMKHUCTaH B OOJIACTH YKOJIOTHYECKOH 0€30MacHOCTH M 00ECTIeYeHUs 3JI0POBbS
HaceneHus1. MccienoBaHbl MEXaHM3MBI U HAaIlPaBJICHHs] COBEPIICHCTBOBAHMUS ICHCTBYIONIET0O 3aKOHO/Ia-
TEJBCTBA B chepe OXpaHbl OKPYKAIOLICH Cpesibl, PACCMOTPEHBI IPABOTBOPYECKHE PELICHHUs 110 obece-
YEHUIO 37I0POBbsI HACETICHUSL.

KnroueBble ciioBa: maHIeMusl, 3aKOHOJATEIbCTBO, SKOJIOTHS, SKOJIOTHYECKOe TIPaBO, HKOJO-
THYEeCKOe 3aKOHOJATENLCTBO, TII00aIN3alusl, MUPOBEIE BEI30BBI, MEPOBBIE YIPO3bI, 0€30MaCHOCTb, Mpa-
BOBasl TIOJIUTHKA, 3[0POBbE YETOBEKA
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ENSURING LEGAL ENVIRONMENTAL SECURITY IN THE CONTEXT
OF GLOBALIZATION, WORLD THREATS AND CHALLENGES
ON THE EXAMPLE OF A PANDEMIC

Akmal R. Nematov, Nafisa Sobitdukht?!

LInstitute of Philosophy, Political Science and Law by name A. Bahovaddinov
of the National Academy of Sciences of Tajikistan
33 Rudaki Ave., 734025, Dushanbe, The Republic of Tajikistan

Abstract. The pandemic is one of those contemporary world challenges that today poses
a global deadly threat to all mankind. Addressing the pandemic and ensuring human health through the
lens of legal environmental safety seems to be timely. Adverse sanitary and epidemiological conditions,
among other reasons, may arise out of the lack of a well-founded legal framework supporting the reali-
zation of the constitutional right of citizens to a favourable environment. The purpose of this article is to
show the role of environmental security in preventing the sanitary and epidemiological crisis and ensur-
ing public health. The article tried to analyse how environmental norms, rules of food and household
hygiene were justified in the oldest monument of the Tajik people — Avesta, how the Zoroastrian reli-
gion explained the need to ensure sanitary and epidemiological safety of society and human health. Cur-
rently legal regulation of environmental protection and safeguarding public health attaches particular
importance to such categories as health, life and safety. The last concept is increasingly filled with med-
ical content worldwide. This is due to the fact that the category security is generally universal, and its
application in legislation, obviously, implies certain reasons and consequences. The article briefly anal-
yses the legal policy of the Republic of Tajikistan in the field of environmental legislation and public
health. Mechanisms and directions for improving the current legislation in the field of environmental
protection have been studied, and legal decisions on ensuring public health have been considered.

Key words: pandemic, legislation, ecology, environmental law, environmental legislation,
globalization, world challenges, world threats, security, legal policy, human health
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BBenenue

I'moGanu3amuss MUPOBBIX TPOIIECCOB HE MOTJIa HE MOBJEYb 32 COOON BO3HUK-
HOBEHMS MHUPOBBIX YIpO3 M BBI30BOB, Ha KOTOpPHIE BCE rOCYJapCTBa TUIAHETHI 3eMJIs
JIOJDKHBI pearupoBaTh COOTBETCTBYIOIIMM 00Opa3oM, C YYETOM TOTrO, YTO BCE 3THU
YTPO3bl M BBI30BBI HOCSAT MHOTOCTOPOHHHI XapakTep — MOJIUTUYECKHM, 3KOHOMUYE-
CKUH, COIMANbHBINA, MEIUKO-3MUIEMHUOJIOTHYECKUHN U T.II. Hauano TpeThero Teicsye-
JeTusi B MHUpE COMPOBOXKIAAETCS HE TOJIBKO OBICTPHIMH TEMIIAMU Pa3BUTHS HAYKH
U TEXHHKH, BHEAPEHHEM HOBEWIIMX WH(POPMALMOHHBIX TEXHOJOTHWH, HO W Kapnu-
HQJIBHBIMU U3MEHEHHMSIMH B MOJIUTUYECKUX U COLMAIBHO-IKOHOMUYECKUX CUCTEMaAX,
roCy/1apCTBEHHO-TIPABOBOM >KM3HH MUPOBOT0 coobmiectBa. CoObITHS, KOTOPBIE pa3-
BOPAYMBAIOTCSl B MUPE, U CONPOBOKIAIONINE X TEHACHIIMU HE MOTYT HEe OECTIOKOUTh
MHPOBOE COOOILECTBO.

I'moGasibHbIE BBI30BBI U YIPO3bI MOJTUTHYECKOTO U SKOHOMUYECKOTO XapakTepa
BBIPA)KAIOTCS B BUJIE TIOJTUTUYECKUX, SKOHOMHUYECKUX, COIMATBHO-KYJIbTYPHBIX KPH3H-
coB. Hanpumep, rinaBHbIM COBPEMEHHBIM BBI30BOM Pa3BUTHIO BCE MUPOBON IKOHOMM-
KU SIBJISICTCS aKTUBHOE BHEAPEHUE IU(POBBIX TEXHOJIOTHI U pa3BUTHE HU(POBOI KO-
HOMHKH. Bce 310 conmpoBoxkaaercst yrpo3oi ocnadiaenus: HHHOPMAMOHHOM Oe3omac-
HOCTH M HapacTaHusl KubepaTak, 4yTo TpeOyeT MOBBIIICHHS YPOBHS 3aIIUTHI, BIOKCHUS
JIOTIOJTHUTEJIBHBIX MHBECTHIMH B HH(opManmonHyto Oe3omacHocth (Merkulov, Av-
deeva, Golovina, 2018:154). Yrpo3bl CONUATIBHOIO XapakTepa YCMaTPHBAIOTCS BO BCe-
MHUPHON MAacCOBOW MHUIpallMK HACENEHUs, CTOJKHOBEHUHM LMBUIM3AUUN U KYJIbTYD.
CocpenoTounBIIMCh Ha TIOTUTUYECKUX, (PUHAHCOBO-PKOHOMHUYECKUX, COITUAILHBIX Ka-
TaKJIM3Max, MUPOBOE COOOIIECTBO CTAJIO TOPa3/I0 MEHBIIIE BHUMAHUS YIENAThH TUIaHEe-
TapHBIM IKOJIOTHYECKUM TpoOIeMaM M BbI30BaM, KOTOPBIE HEMOCPEICTBEHHO KacaroT-
Cs1 BCEMUPHOM OXpaHbl 370pOBbs yenoBeyecTBa. CeroHs e, B CBETE MPOUCXOIAIINX
COOBITHH, KaXXIIbII YEJIOBEK Ha 3eMJIe, BCE TOCYJapCTBa (32 HEKOTOPBIM HCKITIOYCHUEM)
U pa3IM4YHbIE HErOCYIapCTBEHHBIE OOBEANHEHUS B TIOJIHOW MEpEe OCO3HANHU, YTO MUPO-
BbI€ YIPO3bl U BBI30BBI MOTYT UMETh M UMEIOT CAHUTAPHO-IMUIAEMUOIOTUYECKUN Xa-
paktep. Bcest 310 nmanuTpa MHpOBBIX YIpo3 U BBI30BOB B KOHEUHOM HTOI€ OTPa)KaeTCs
Y Ha COCTOSIHMU 3KOJIOTMH U 310pOBbs yenoBeka. M.M. Munyiinna, Ha npumepe ycko-
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peHUsl HAyYHO-TEXHUYECKOIo Mporpecca U BHEAPEHUS JOCTUKEHUA HAYKU U TEXHH-
KM, MUIIET, YTO C OJHOM CTOPOHBI, €CIIU 3TO MPUBOAUT K OOJIErY€HUIO CYLIECTBOBA-
HUS 4YelloBeKa B MPUPOJIE, TO C JAPYTroi, UMeeT OOpaTHYIO0 CTOPOHY: PEe3KOe yXyJlle-
HHUE 3KOJOTMYEeCKON CHUTyallud Ha 3eMHOM IIape, N3MEHEHHE KIMMAaTa, TI00aJbHbIe
TEXHOTEHHbIE KaTacTpO(dbl MOAPHIBAIOT (PU3NIECKOE U TICUXUIECKOE 310POBHE YeJI0-
Beka (Milushin, 2003:33).

B Hacrosiiee BpeMsi MHPOBOE COOOIIECTBO OCOOCHHO OCTPO MEPEKHMBACT HO-
BBl MHPOBOM KPU3UC MMEHHO SMHJIEMHOJIOIMYECKOTO XapaKTepa, U BBIPAXKAECTCS OH
B (hopme BcemmpHoii mangemun COVID-19, mocneacTBusi KOTOpo# Moka TpyIHO Tpe/-
ckaszarb. [lanmemus (pandemia; rpeu. pandemos — BceoOIHii, BCEHAPOIHBIN) — Ka-
TEropusi MHTEHCUBHOCTH SIUAEMHYECKOTO IMPOLECcca, XapaKTepU3YIOMIasICs Macco-
BBIM pacrpocTpaHeHueM HH(EKIIMOHHOW O0O0JIe3HH, KOrJa €10 OXBAayeHO HaCelIeHHE
CTpaHbl, HECKOJIKUX cTpaH win KoHTuHeHTOB (Pokrovskiy, 2005:858). B nactosinem
BpeMs aHJEMHel OXBaueH BECh MHP.

B 3THX yclOBHSAX TOCYJapcTBaM OCTAeTCS TOJIBKO YKPEIUIATh MOJUTHYECKHE
OCHOBBI CBO€H TOCYNapCTBEHHOCTH, SKOHOMHKY M COBEPIICHCTBOBATH CBOIO MPABO-
ByIO cuctemy. Kak u3BecTHO, mpaBOBas cucTeMa JitoOOH CTpaHbI MPEICTaBIIET COO0H
LEJIbHBIN OpTaHu3M, OHa pa3padaThIBACTCS C YIE€TOM KOHKPETHBIX HCTOPUUECKHX, CO-
BPEMEHHBIX U MPOTHO3UpPYEeMBIX ycioBuil. UTo kacaerca TamxukucrtaHa, TO 31€Ch
TJIaBHOM 1IEJIbIO B MpOIIECCe pa3BUTHA MpaBa ABISETCS €ro (JOPMUPOBAHUE C YUETOM
MHTEPECOB TA/HKUKCKOTO HApOJa, €ro CTPEMJICHUH K MOCTPOCHHUIO J€MOKPATHUYECKO-
r0, IPaBOBOT'O U CBETCKOT'O TOCYJapCTBa.

B Koncturynuu PecryOnmku TamKuKUCTaH 3aKpeIyieHO MOJO0KEHUE O TOM,
YTO Ka)Ibli TPpaXXIaHHH UMEET MPaBO HA OXPaHy 3I0POBbS H, B paMKaX, ONpPE/IesICH-
HBIX 3aKOHOM, MOJKET IOJIb30BaThCsl OSCIUIaTHOM MEAMIIMHCKOW MOMOUIBIO B TOCY-
JApCTBEHHBIX YUYPEXKICHUSAX 3/paBOOXpaHeHHs. ['ocyaapcTBO MpUHHMAET MEpHI 10
O3JIOPOBIICHHIO OKPYJKAIOIIEH Cpeabl, pa3BUTHIO MAacCOBOTO CHOpPTa, (U3UUECKOU
KyJIBTYpHI U Typu3Ma.! 3akpennenne B KOHCTHTYIMM CTpaHBI IpaBa rpaiaH Ha 370-
POBBE U O3J0POBJIEHUE OKPY>KAIOIIEH cpeibl B OJHOW CTaThe HE SIBISIETCS Cllydai-
HeIM. Hano oTnate nqomknaoe pazpadorynkam OCHOBHOTO 3aKOHA CTPaHBI 3a MX Jallb-
HOBHJIHOCTb B YCTAHOBJICHUH 3aBHCHMOCTH COCTOSIHUS 37I0POBbSI HACEJICHHS OT KO-
JIOTUYECKOM CUTYyallMH, CKJIAbIBAIOIICHCS B OKPYKAIOLIEH Cpeie, U CAaHUTApHO-3IIN-
JEMHUOJIOTUYECKONM OOCTAaHOBKHM, XapaKTEpU3YIOLIEH YCIOBHS NPOKUBAHUA JIIOJEH
B OJIHOM CTaThe KOHCTUTYLUUH. B naHHOM cilydae Mbl MOKEM HPSMO FOBOPUTH O B3a-
HMMOCBSI3U YKOJIOTUU U 310POBbSL.

B3anmo3aBUCHUMOCTh 340pOBbs YeJIOBEKa U 3KOJIOTMH U BIUSHHUE riiodanu3a-
LMY Ha 3TU OTHOLIEHMS 3aKPEIUISINCh HE TOJIBKO 3aKOHOAATENEeM, HO U AKTUBHO U3Y-
4aJIoCh YYEHBIMU-IOPUCTAMHU, U MHTEPECHO, YTO YCIIENTHO IMPEACKa3bIBAIOCH Maryo-
HO€ BJIMSIHHE TI00aHM3alii Ha SKOJIOTHIO W 3/I0pOBbE uYejoBeka. Tak, poccuiickue

! Koncruryuus Pecriy6nuxu Tamxukucran. Jyman6e, 2016. Cr. 38.
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yUYeHbIE THIIYT, YTO B YCJIOBHUSX TJI00QIM3AlMKM YEIIOBEUECTBY MPEACTOUT PEIIUTh
LEJNBIA Psii KOPEHHBIX MTPOOJIEM, OT YEero 3aBHCHUT ero BeDKMBaHHe. Ha mepBoM Mmecte,
€CTECTBEHHO, CTOMT 3a/1aya 00ecIieueHIs BCeoOIIero Mupa u 6e30macHocTH. [...] Bee
OoIpIIIOE 3HAYEHUE MMEET COXpAaHCHUE OKpYKalollel yenoBeka cpensl. [...] Cepbes-
HbIe TJ00abHBIE TPOOJIEMBI CBSA3aHBI TAKke CO 3apaBooxpaHeHueM... (Polenina,
Skurko, 2006:5-7), uto emie pa3 CBHIACTEIbCTBYET 00 aKTyaJbHOCTH HCCIICIYEMOM
TEMBI.

Oxpy>karolasi 4eJI0oBeKa Cpelia MOXET OKa3blBaTh HA HErO pa3jIM4YHbIE BO3-
JICHCTBUS, B TOM YHCJIE HEOIArOMpUATHOTO XapakTepa, MmocpeacTBoM (hakTopoB du-
3MYECKHX, XHMHUYECKUX, OHoiormdeckux, rcuxoconuansusix (Mahonko, Kirsanov,
Kolokolov, 2011:262). O6ecnieuenre npaB 4eaoBeKa Ha OJIaronpHATHYIO OKPYKaro-
HIYIO CPEy SIBISCTCS BaXKHBIM YCIOBUEM O0ECIICUEHUs ero 0€30MacHOCTH, 8 UMEHHO
9KoJornUecKkor 6e3onacHocTH. [IpaBo yenmoBeka Ha ONATONPUSTHYIO OKPYIKAFOIIYIO
Cpe/ly HaxOAWTCS B HEIMOCPEICTBEHHOM CBSI3HM C KOHIEIINEH 00eCIICYeHUs IKOIOTH-
yeckoi 6e3omacHocTH (Geyt, 2012:419). OTcroza ciaeayer, YTO COCTOSIHUE 310POBbS
HACEJICHHUS HeTTOCPEACTBEHHBIM 00Pa30M 3aBHCHUT OT SKOJOTHUECKOM CHTYAIIUH B TOCY-
JapcTBe, a Takke 3()(EKTUBHOCTH MPABOBOTO PETyIHUPOBAHHS STHX 3KOJIOTHUSCKHX
NPaBOOTHOIICHHUI TOCYIapPCTBOM, 00ECIIEYeHHE IKOJIOTUIECKON O€30MacHOCTH | Tpa-
BUJI TIOBEJICHHUSI YEJIOBEKA 10 OTHOUICHUIO K Tpupoje. Xopolas dKOJIOTHSI — 3TO
3JI0pPOBbE HACEJICHUSI.

Takum oOpasom, sKosorudeckas 0€30macHOCTh Ha (hoHe TII00aJIBHBIX yrpo3
CTaAaHOBHUTCA OAHHUM M3 OCHOBHBIX COCTABJIAKOIIHNX, OOJHUM U3 «KHUTOB» O6HICI>1 CHUCTC-
MbI HalIMOHAJILHOW 0€30MacHOCTH J000r0o rocynapcTBa. CoxpaHeHHE YeloBeKa Kak
COIIMOOMOIOTUYECKOT0 CYIIECTBA HEMOCPEICTBEHHO OIPEACIISIeTCSI COXPAHCHUEM €r0
€CTECTBEHHOM cpelibl, TIe OH POpPMUPOBANICS Kak Ouosoruueckoe cymectso. Jedop-
Malusi ero Cpejibl B CBOKO 0Yepeb MOXKET MPUBECTH K JedhOopMaluy IPUPOIBI YeIIo-
BCKa HE TOJIbKO KaK OMOJOTMYECKOro CyHIeCTBa, HO M KaK COLMAIBHOTO CyOBEKTa,
nedopMaIi BCeH CHCTEMBI YCTOSIBIIMXCSI COIMALHO-TIPABOBBIX OTHOIIECHUH B 4e-
JIOBEYECKOM OOIIECTBE, YHUUTOXKCHUIO U MCYC3HOBEHUIO CAMOTO MOHSTHUS «YEJIOBEK
KaK BBICIIAs IEHHOCThY». OTCIOa 00ecneueHe KOJIOTHIeCKOi 0€30acHOCTH, Hapsi-
Iy C OXpaHOW OKpY:Karollel cpelbl U paluOHAIbHBIM HCIOJIb30BAHUEM MHPUPOJIHBIX
PECypCOB JIOJDKHA CTAaTh TEM OJHUM COCTABHBIX 3JIEMEHTOB YKOJIOTHUECKOM PAaBOBOM
MIOJIUTHUKH JIFOOOTO TOCYJapCTBa.

IIpaBoBoe o0ecnevyeHne IKOJOTHUECKOIH H€30MACHOCTH H 0XPAHBI 310POBbS
YyeJI0BeKa B HCTOPHH TA/UKHKCKOI0 HApoaa

OO0mbsaBnenue BecemupHo opranuzanueil 310pOBbsl OCHEAHEH NaHIEMUU T10-
CTaBUJIO TIEpE]l MPAaBOBEJAMH BCEX CTPaH OYEHb Ba)KHBIN BOIIPOC: KAKYIO POJIb MOKET
ChITpaTh MPaBO, B YACTHOCTU 3KOJIOTHUECKOE MIPABO U 3aKOHOJATENHCTBO B MPOTUBO-
JIEWCTBUM BCHBILIKHA SIMUIAEMUH, MEPEPOCIIe B YrpoXkKarollyl0 BCEMY MUY MaHJe-
muto? J{st oTBeTa Ha HEro 00paTUMCS K UCTOPUH TAHKHUKCKOTO HApOIa.
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O B3aMM03aBUCUMOCTH SKOJOTHH U 3/10pPOBbS MHCATIOCh BO MHOTHX HCTOPH-
YECKUX MaMSATHUKAX HApPOJOB MUpa. Y TaHKUKCKOTO HApoJa TaKUMH JIpeBHEHIINMU
NaMSATHUKAMU SIBJSIFOTCSI CBSIILIEHHAs KHUTA 30pOacTpuiilieB ABecTa, MHOTHME aBe-
CTHIICKHME, CacaHUACKHUE, caMaHnACKUe KaHoHbl. Kak m3BecTHo, 1o Havyana VIl B. m.3.
TaJP)KUKCKUI HapOJ MCIIOBEA0BAJ B OCHOBHOM 30pPOACTPUNUCKYIO PEJINIHIO, U B €€ CO-
Jep’kaHUK 0c000€ MECTO 3aHUMAJIH MPOOIEMBI SKOJIOTHH, OKPY>KAIOIIEH CpesIbl U 310-
poBbs yenoBeka (Olimov, 2014:187).

ABecTa — CBSILEHHAsA KHUTA 30pOACTPUMLIEB, NPEBHUN PETUTHO3HBIA U OC-
HOBHOHM TPaBOBO MCTOYHUK M PETYJIATOP OOILIECTBEHHBIX OTHOLICHHH B rocyaap-
CTBax pacrpoctpanenus 3toil penuruu. CornacHo bB.I'. ['agypoBy nomenmas 10 Hac
ABecTa COCTOUT U3 CIEAYIOIMUX KHMT: SIcHa (CBOJ TEKCTOB 30pOACTPHIICKOTO IaH-
TeoHna), Benaunan (mpennucanus o MOJACPKAHUHM PUTYabHOM 4HMCTOTHI), Bucmhpar
(cobpaHne MOIUTB M JIUTYPTrHYECKUX TEKCTOB) M psla APYTHX Pa3esiOB MEHBIIETO
oobeMa u 3HaueHus (Gafurov, 1989:60). M3BecTHBIN TaPKUKCKHN YUEHBIH-TIPABOBE]]
A.I'. XanukoB OTMEUAET, YTO IKOJIOTMYECKUE HOPMBI BCTPEYAIOTCS BO BCEX YaCTAX
ABecTbl, HO HanOoJIee KOMIUIEKCHO MEXaHU3MBbI 3alUThl OKPY>KaroIIel cpesl mpe-
CTaBJIeHbl B Benauaazne, MMEHHO 3[1€Ch M3JI0KEHBI OCHOBBI HKOJOTMYECKOIO IMpaBa,
a TOYHee YYeHHE O B3aMMOICHCTBUU OOIIECTBA M MPUPOIBI, 0 HEOOXOIUMOCTH 3alllu-
ThI Jrozeit 1 ux 3p0poBbst (Halikov, 2005:281). UyTe paHee Takoe MHEHHE BBICKa3all
TaJP)KUKCKUI y4yeHbld, ucTOpUK, Menuk 1O. Hypanues: Bennunan npeacrasuser co-
0ol IpeBHEHIINK CBOJ 3aKOHOB O 3[J0OPOBBE YEJIIOBEKA M YUCTOTE OKPYIKAIOUIEH cpe-
ap1, win sxoorun (Nuraliev, 2003:33). ABecTtuiickoe 00IIECTBO XOPOIIO 3HAIIO, YTO
HCTOYHUKOM OOJIbIIMHCTBa Oone3Hel sBistoTcst Tpynbl. 0. Hypanues mumier, uro
B pe3yJIbTaTe MOBCEAHEBHOIO KUTEHCKOrO OINbITa aBECTUHIIBI 3aMETUIIN, YTO MHOTUE
00JIe3HM Yalle BO3HUKAIOT Y TE€X JIML, KOTOpbIe ObUIM B KOHTaKTe C OOJBHBIMHU HITH
YeJIOBEYECKMMHU U JKUBOTHBIMU TpynaMu. OHM 3HaJM, 4TO B CIy4yae MOMaJaHus TPy-
OB WJIM MPOAYKTOB MX paclaja B MOYBY U BOAHBIE MCTOYHUKHU JIIOJU Yallle BCEro
MOJIBEPTalOTCS Pa3IMyHbIM OMAacHBIM Hexyram. CBeneHus, oTpaxkeHHbIe B Benauaa-
JIe, CBHJIETEIILCTBYIOT O TOM, YTO B JIPEBHOCTH, KOT/Ia TaKWe€ OIMAacHbIe 3a00JieBaHus,
KaK XoJyiepa, yymMa U Ipyrue, yHOCHIH KU3HU COTEH THICSY JIFOJCH, TJIaBHOM 2KOJIOTH-
YeCKOM 1eJIbI0 00IIecTBa CTAHOBWJIACh OXPaHa OKPY’KAIOIIEeH yelloBeKa Cpeibl, T.€.
MOYBBI, BOJHBIX PECYPCOB U JIOMAIIHETr0 odara ot 3arpsi3HeHus Tpymnamu (Nuraliev,
1981:60).

[IprmeuaTesnbHO, YTO HOPM, 3AIIMINAIONIMX OKPYXKAIOIIYI0 Cpely OT 3arps3-
HEHUs, a JitoJiel — oT OoJie3Hel, U MPOPUIAKTUYECKUX MEXaHU3MOB B ABECTE OYEHb
MHOTO0. 371ECh JK€ UMEIOTCSI CBEICHUSI O MHOTUX BHJaX 0OJe3HEH, KOTOphIE MepeaBa-
JUCh Yepe3 ey, BOAY, BO3AYX U COIMPUKOCHOBEHHE C YeM WM KeM-1u0o. Takum 00-
pa3oM, COXpaHUBIIASICS YaCTh MEAUIMHCKOTO HACIIEMS 30p0acTpu3Ma 1 TaPKUKCKO-
r0 Hapo/a, Kacaroliascs 3alliThl 3JI0POBbs YeJIOBeKa U 00sS3aHHOCTEH Bpauel, BeCh-
ma Oorato HacelmeHa sHauusMmu o skomoruu (Nuraliev, 1981:74-87, Nuraliev,
2001:281-299).
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AKTHBHOE Pa3BUTHE MPABOBOTO PEryJIMPOBAHMS 3KOJOTHUYECKHX OTHOIICHUMN
C LEJIbIO 3aIIMTHI 370POBbs UejoBeKa npuxoautcs Ha nepuoj Cacanuaos (224 unu
226-651 1T.), 1 0OCOOCHHO Ha BpEeMsI CTAHOBJICHHSI M pacIlBeTa Ta/DKUKCKOW rocyaap-
CTBEHHOCTH, T.e. rocynapctBa CamanumoB (IX—X BB.). DTOT 3Tam B HCTOpUHU Ta-
JDKAKCKOTO HAapOJa XapaKTepH3yeTCs MOSIBIICHHEM Ha MUPOBOW HAYYHOM apeHe TaKuX
M3BECTHEUIINX TMPEICTaBUTENICH METUIMHBI, kKak Myxamman 3akapust Pasu, AOy
Paiixan bepynu, AGyaim n6H Cuna (ABurierna). B meinom memumnaa nepuoga Ca-
MaHUJIOB BOOpajia B ceOs BCE OCTHIKEHHSI CAaCaHUICKOH, TPEYECKOM, MHIAUMCKON, TH-
0eTCcKOW METUIIMHBI U B UTOTE CTajla CBOETO poja 00pa3oM B 000CHOBAaHUU MHOTHX
KaHOHOB 0oOecIieueHus 3J0pOBhs uejaoBeka. B cBOIO ouepens mpaBoOBOE peryinpoBa-
HHUE ATHX OTHOUICHHW TaKKe HAIIO CBOE OTPA)KEHHE B MCTOYHHMKAX MpaBa TOTO Bpe-
MeHH. B 11e710M BOMpOCH! MPaBOBOIO PEryJIMPOBAHUS IKOJIOTUYECKUX MPABOOTHOIIIE-
HU, oOecreyeHne IKOJOTMYECKON O€301MacHOCTH M 3[J0POBbsSI UEJIOBEKa B UCTOPUH
Ta/KUKCKOTO HApo/a IMPEeJCTaBIseT MpeIMeT Jake He OT/AEIbHON HaydyHOW CTaThHy,
a OT/IETBHOTO KOMIUIEKCHOTO HAYYHOTO MUCCIIEIOBAHHUS.

Otcrona cremyet BBIBOJ, YTO 3aBHCUMOCTH 3/J0POBBSI YEJIOBEKA OT 3KOJOTH-
YEeCKOH CHTyallud ¥ HE0OXOAUMOCTh €€ MPABOBOTO PETYIUPOBAHUS ITOITBEPKAAIOTCS
SIPKUMU UCTOPUYECKUMHU (haKTaMu. YK€ B JajieKue JpeBHUE BpeMeHa ObLIO JT0Ka3a-
HO, YTO 3/I0pPOBbE YENIOBEKAa MPSIMO CBA3AHO C OKPY)KAIOIIEH Cpelloil, 3aBUCHUT OT ee
COCTOSTHUSI, IPAaBUIILHOTO B3aMMOOTHOILIEHUS MTPUPOJIBI U YEJIOBEKa, TOJHKHOTO MOBe-
JICHHSI YeJIoBeKa B MPUPOAHOH cpene. [103TomMy cerogHsi Mbl MOYKEM TOBOPUTH O TOM,
YTO pa3BUTHE HKOJIOTUYECKOTO 3aKOHO/ATENbCTBA C LETIbI0 00ECIeUEHHUs IUIEMHUO-
JOru4eckoi 0e30macHOCTH OOLIECTBA SIBISIETCS OYCHb AKTyaJbHBIM HAIPaBICHUEM
B 00JIaCTH NPAaBOBOM JEATEIBHOCTH. FIMEHHO 3Ta OTpacib NpaBa CTAaBUT CBOCH Ba-
HEWIIIeW IeNbI0 OXpaHy €CTECTBEHHOW OKPYXAIOIIEH Cpelbl, B KOTOPOH MPOXOIUT
BCS1 J)KU3HB YeJIOBEKa.

be3onacHocTh Kak HEeHTPAJbHAasA KaTeropus B 9KOJOTrHI€CKOM
3aKOHOAATEJILCTBE U 00ecreuyeHnn OXpPaHbI 3I0POBbi Y€JI0BEKA

Ha coBpeMeHHOM 3Tare B MPaBOBOM PEryJHPOBAHUM OXPaHbl OKPYKarOLIeH
cpelbl U 00eCIIeYeHNH 310POBbsl HACEICHUS 0COOYI0 3HAYNMOCTh MMEIOT TaKHe KaTe-
TOpHH, KaK «3J0POBBEY», «KH3HBbY», «obecreueHne Oe3omacHoctiy». [Ipudem nocien-
Hee TIOHSATHE BO BCEM MHpPE B HACTOSIIEE BpeMsi BCE Yallle HAMOJHICTCS MEIUIIUH-
CKMM cozepxaHueM. OOBSICHUTh 3TO MOKHO TE€M, YTO KAaTErOpHI0 «0e30IMacHOCTh»
B IIEJIOM MOXXHO PacCMaTpHBaTh KaK YHHUBEPCAIBHYIO KaTErOpPHIO, KOTOpas 4acTo
NPUMEHSETCS B 3aKOHOIATEIbCTBE.

ObGecnieyeHre 0€30MIAaCHOCTH IMPEAINOJaraeT NPUHATHE KOMILIEKCa rocyaap-
CTBEHHBIX MEp MOJUTHYECKOTr0, IKOHOMUYECKOTO, TIPABOBOTO H, 0€3 COMHEHUS, Me-
JHIMHCKOTO XapakTepa. 370pOBbE YEIOBEKA, SBISACH OJaroM Kak JUYHBIM U B TO XKe
BpeMsi OOIIIECTBEHHBIM, SIBJISIETCS ()yHIAMEHTOM HALMOHAIBHOM 0€30MacHOCTH CTpa-
ubl (Fatkhutdinova, 2019:502). B cBoto ouepe/ib, MEIUIIMHCKUAE MEPbI TPEOYIOT HPH-
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HATUS TITyOOKO MPOJAYMaHHBIX PEIIEHUI U MPOBEACHUS COOTBETCTBYIOIINUX HAYUHBIX
WCCIIEIOBaHM, CIOCOOCTBYIOIIMX peau3allid OCHOBHBIX 3aj7lad MO0 COXPaHEHHIO
KHU3HHM JIIOJIEH 1 00ecrieueHnIo uX 3740poBbs. B naHHOM ciydyae mpoOieMsl coxpaHe-
HUS cpellbl OOMTAHUS YeJIOBEeKa BBIXOMAT HA MEPEIHU IUIaH, TOTOMY YTO OT UX pe-
IICHUS 3aBUCHUT Oy/IyIliee BCEro YeI0BEUECTBaA.

Kak MbI yKe OTMeTHIIH, KaTeropusi «0e30MacHOCTh SBIISAETCS OHON M3 CaMbIX
pacmpoCcTpaHeHHBIX B JEHCTBYIOIIEM 3aKoHOAaTenbcTBe PecmyOmukm TapkukucTaH.
B HacTosmmii MOMEHT B CHCTEME 3aKOHO/ATEIbCTBA PECIyOIMKI UMEETCsl HEMaJIo 3a-
KOHOB, KOTOpPbIE B CBOEM Ha3BaHUU COJEp)KaT TEPMUH «Oe30macHOCTh». Hampumep,
9710 3aK0oHBI Pecrybnuku Tamkukuctan «O paauanmonHoi 6e3onmacnocti» (2003 1),
«O xadecTBe U 0€30MACHOCTH MUIIEBBIX MPOIYKTOB» (2002 r.), «O MpOMBIIIEHHOMN
0€30IMaCHOCTH OMACHBIX MPOU3BOACTBEHHBIX 00beKTOB» (2004 T.), «O OGHonornieckoi
6e3omacaocTm» (2005 r.) 1 ap.

Kareropust «6e30macHOCTB» SBISIETCS HE TOJIBKO PACTIPOCTPAHEHHOW KaTero-
pueii, Ho U MHOro(yHKIMOHAIbHOM. Koria ske Mbl HEMOCpeICTBEHHO oOparaemcs
K 3aKOHOJIATEIbCTBY, TO 3Ty KAaTErOPUIO MBI MOXeM HaOJI0AaTh M B TE€X €ro orpac-
JSIX, KOTOpPBIE HE 3aTparuBarOT aJMUHHCTPATUBHO-TIOJIUTUYECKUX OTHOLIEHUH M Ka-
caroTcs coBceM JIpyrux obnacteil. OTCroa BO3HUKAET BONPOC: K KAKOMY e POy Ka-
TEropHii OTHOCUTCS TEPMHH «O€30M1aCHOCTHY?

Kak moka3pIiBaloT uccienoBaHus, KaTeropusi «Oe30MacHOCTb» HE SBISETCS
OTpacJIEBOM WM CIIELUATU3UPOBAHHOMN, T.€. TAKOM KAaTEropuen, KOTopasi IpUMEHsET-
Csl TOJNBKO IO OTHOIICHHIO K KaKOMY-TO OAHOMY HHCTUTYTY, OJHOW OTPACIH WU
KOMIUIEKCY 3aKOHOAaTenbcTBa. Hanmpumep, ecTb KaTeropuu, NpUCyIIHe TOIbKO 3aKO-
HOJIATeJIbCTBaM B OO0JIACTH 3/1paBOOXpaHEHMs (BakLMHA, TPAHCIUIAHTAUUs U [1p.),
B 00JIaCTH TPa)KTAHCKOTO 3aKOHOJATEIbCTBA (CEPBUTYT, IMAHCUNALIUS U JIp.), B 00-
JIACTH arpapHOro 3aKOHOJATENIbCTBA (CeNeKLns) U T.A.

JlaTh Hay4HyI0 OLIEHKY U IpOaHAJIM3UPOBATh 3HAYEHHE MIPABOBOM KaTeropuu
«0€30MacHOCTh» B JIEMCTBYIONIEM 3aKOHOIATEILCTBE HEBO3MOXKHO 0€3 MCCIeJ0BaHUS
TeX Ne(UHUINI, B KOTOPBIX BCTPEYAETCS CIOBO «0€30MaCHOCThY U KOTOPBIE PACKPHI-
BAlOTCS B HOPMATHBHBIX MPABOBBIX aKTaX.

beszomnacHoCTh — 3TO COCTOSIHHE 3AIMIEHHOCTH KU3HEHHO Ba)KHBIX UHTEpe-
COB JIMYHOCTH, OOIIIECTBA M TOCYAapCTBA OT BHYTPEHHHUX W BHEIIHUX Yrpo3 (Sumcova,
2003:21). 3akoHonaTenbCTBO TaJKUKUCTAHA IMPU OMNpPENENICHUH MOHATUS «Oe3omac-
HOCTBY» HeJajeKo yuuio oT Teopuu. 3akoH PecmyOnmukn Tamkukuctan «O kayecTse
1 0€30MaCHOCTH MUIIEBBIX MPOAYKTOBY» ONpeleNseT 0e30MacHOCTh MHILEBBIX IMPO-
IYKTOB KaK COCTOSIHE 0OOOCHOBAHHOW YBEPEHHOCTH B TOM, YTO IHUIIEBHIC MPOTYKTHI
MpHU OOBIYHBIX YCIOBHUIX UX MCHOJIB30BAaHUS HE SBISIOTCA BPEIHBIMU U HE MPEICTaB-
JSIOT OMACHOCTH ISl 3710pOBbs Jtofiel. 3akoH PecryOnuku Tamxukuctan «O mpo-
MBIIIJICHHON 0€30IacHOCTH OINACHBIX IPOU3BOJCTBEHHBIX OOBEKTOBY» OIpEIesieT
MPOMBINUICHHYI0 0€30MacHOCTh KaK COCTOSIHHE 3aIIUIIEHHOCTH KU3HEHHO Ba)KHBIX
MHTEPECOB JINYHOCTH M OOIIECTBA OT aBapHil HA OMACHBIX MPOU3BOJICTBEHHBIX O0BEK-
Tax M OT MOCJIC/ICTBUN yKa3aHHBIX aBapuil.
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Kak crnenyer u3 BBIIIEH3II0KEHHOTO, NeQUHUIMS «0€30MaCHOCThY OTpakaeT
COCTOSTHME 3allMIICHHOCTH, MPOTUBOJIEUCTBUS, OOecreueHus] YCIOBUM, HE yrpoKa-
IOLINX TpaBaM U cB00OJaM JTMYHOCTH, MAaTepUAIbHBIM M TyXOBHBIM LIEHHOCTSIM 00-
mecTBa. JTOT TEPMHH OOBEKTHBHO «JIEMOHCTPHUPYET» CYIIECTBYIOIIEE COCTOSHUE
WH/IMBUAA, O0IIECTBA U TOCYJapCTBa, 3aBUCUMOCTh €r0 OT Pa3IMYHBIX YIPO3, HO TPH
9TOM H €ro0 3aIIUTy OT HHX.

B neiicTByromem TaIKUKCKOM 3aKOHOIATEIBCTBE U B MEXKAYHAPOIHOM IpaBe
KaTeropusi «0e30nacHOCThY» B HACTOAIIEE BpeMsl HE MMEET CHHOHMMOB. Bo MHOTHX
Cllydasix 3alUIIEHHOCTh KU3HECHHO Ba)KHBIX MHTEPECOB OOIIECTBAa B 3aKOHO/ATEIb-
CTBE MOXKET ObITh 0003HaueHa He KaTeropuei «0e30MacHOCTb», a JAPYIMMHU KaTero-
pUSIMH, KOTOpbIE MOAYEPKUBAIOT BAXKHOCTh ITHX HHTEPECOB, HANIPUMEpP «3aILIUTay,
«mpotuBozeiicTBue» u ap. Tak, 3akon PecryOnuku Tamkukuctan «O 3amuTe Hace-
JeHUs OT TyOepKyJje3a», KOTOPhIi perJjaMeHTHPYeT OCHOBBI TOCYJapCTBEHHOM IOJIH-
TUKH TI0 00pb0e ¢ TyOepKyIe30M, ONpeessieT OpraHu3allMOHHBIA | TIPABOBOM MOPSI-
JIOK peryJIMpOBaHMs MEPOIPHUATHHA IO 3alUTE HACEJIEHUS OT ATOW Oone3Hu. Mexmy
TEM B ATOM 3aKOHOJATEJIbHOM aKTe, MPUHATOM C LENbI0 O0ECTIEYeHUsI CAHUTAPHO-
AMUIEMHUOJIOTHYECKON 0€30MTaCHOCTH HACEJICHUsI PECIyOIIMKH, KaTeropus «Oe3ormac-
HOCTB» HE BCTPEYAETCsl, YTO HE CHIIKACT €ro 3HaYMMOCTb. B yNOMsSHYTOM 3aKkoHE
B OCHOBHOM HCIIOJIb3YIOTCS TaKH€ TEPMHUHBI, KaK «3allUTa», «IIPOTUBOACHCTBUEY,
oTpakarolue CKopee He COCTOSHHUE, a JEHCTBUSA, O]l KOTOPBIMH IOApPa3yMeBaeTCs
obecrieyeHne 0€301MacHOCTH.

MsI cunTaeMm, 4TO KaTeropusi «0€30MacHOCTb» B 3aKOHOAATEIILCTBE SBIACTCS
COOMpaTENHHBIM TOHITHEM H BBICTYIIAE€T B KAYECTBE YHUBEPCAIBHOTO IOPUINIECKOTO
TEpPMHUHA, KOTOPBII HCIIOJIB3YETCs] BO BCEX OTPACIISAX, KOMIUIEKCAX 3aKOHOIATEIhCTBA.
OH 00beAMHSCT B CBOEM CO/ICPIKAaHUH 3HAYCHHUSI BCEX TEPMUHOB, OTPAYKAIOIINX MEPbI
10 00eCIeUeHHIO 3alIUThI, TPOTHBOACHUCTBYS, MPEAOTBPAIICHUS U IPECEYCHUs Hera-
TUBHOTO BO3JEHCTBUS MHOTOOOpa3HBIX IO CBOEW MPHUPOJIE HETaTUBHBIX SIBJICHUH.
[Tociiequue xe MOTyT HOCUTh KaK COLMAJIbHBIN, TaK U IPUPOIHBIM, TEXHOICHHBIN Xa-
pakTep. DTOT TEPMHMH HUMEET SBHO CHCTEMOOOpasylollee 3Ha4deHHe AJIS 3aKOHOMA-
TesibeTBa. C €ro MoMoIIbI0 JOCTUTalTCs TaKue KauyecTBa HOPMATUBHOI'O IPABOBOIO
aKTa, KaK JAKOHUYHOCTB, IIPOCTOTA U SICHOCTb.

Kareropusi «6e30macHOCTb» HMEET TaKke coluaigbHoe 3HaueHue. [lo cytw,
OHa OTpa)KaeT COCTOSIHUE, KOTJa TOCYAapCTBO, OOIIECTBO U Ka)Iblii YEJIOBEK HAXO-
JITCS TIOJT 3aIUTON OT BCAKOIO HETaTUBHOI'O BO3JEHCTBUS. DTO HETaTUBHOE BO3/EH-
CTBUE MOXET IOCATaTh KaK Ha HU3Hb U 3/10pOBbE YEIIOBEKa, COOCTBEHHOCTh, O0IIIEe-
CTBEHHBIN U rOCYJapCTBEHHBIN NOPSAAOK, TAK U Ha OKPYKAIOLIYIO CPely B LIEJIOM U Ha
BECh MUpONOPAIOK. Vcnonbp3oBaHue Takol KaTeropuu B 3aKOHOJATENLCTBE MOPOK-
JlaeT B YEJIOBEKE YyBCTBO 3alUIEHHOCTH, YBEPEHHOCTH B 3aBTpalliHeM jaHe. ['ocy-
JAPCTBO 3aKPEIUIEHHEM IIPABOBBIX HOPM IOCPEACTBOM 3TOW KAaTErOpUHU OIPEIeIIsieT
CBOM BO3MOYKHOCTH (MarepuayibHble, (PUHAHCOBBIE, SIKOHOMUYECKHE, TEXHOJOIHYe-
CKHE U JIpyrHe) 1Mo oOecrneueHHIo 3aKOHHOCTH U MOpsi/IKa B TOCYAapCTBE, yKperuie-
HHIO e 00OPOHHOM MOIIH, 3aIUTe HACETICHUS U OXPAaHE OKPYKAIOIIEH Cpe/Ibl.
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Taxkum 06pa30M, TCPMHUH «0e30IacHOCTL» MOYKHO Ha3BaTh YHHUBCPCAJIbHBIM,
OH O00BEKTHBHO nepeaacTt COCTOAHUC MHAWBUA, O6H.[€CTB8. H rocyaapCTtBa, KOTOPLIC
YCTKO 3alIUIIEHBI 3aKOHOAATCIILCTBOM OT Pa3IMYHBIX YIpo3.

I[IpaBoBas nosutTuka Pecnyoiuku Tagknkucran B 06,1acTu
IKO0JIOTHYECKOI'0 3aKOHOIATeIbCTBA U 0XPaHbI 3/10POBbS YeJI0BeKa

DKoyioruueckasi MpaBoBasi MOJIMTUKA TPAJAWIMOHHO DPa3BHBAETCS B paMKax
OXpaHbl OKpY’KaloIIeH cpelbl U PAallMOHAIBHOTO MCIIOIB30BaHUs MIPUPOIHBIX pecyp-
COB U 3KOJIOIMYecKON O0e30IacHOCTH, HAIpaBJIEHHBIX Ha CO3JlaHME U obecredyeHue
OJIarOMPHUITHBIX HKOJIOTUYECKUX YCIOBUM UISl KU3HU TpakIaH, MyTeM pa3padoTKu
U MIPUHATHS COOTBETCTBYIOIINX 3aKOHOIATEJIbHBIX U MOA3aKOHHBIX aKTOB.

OcCHOBHOI1 3aJ1aueii KOJOTHUECKOTr0 3aKOHOAATEILCTBA JII000H CTpaHbl SBIS-
€TCsl CHI)KEHHE PUCKa HEOJAronpHUsITHOTO BO3JACHCTBUS Pa3MYHBIX OPraHU3MOB Ha
3JI0pOBbE UEIIOBEKA, 00ECIIEUeHNE YKOJIOTMYECKOT0 PABHOBECHS B OKpY KalOIIeH cpe-
ne. Benp ogHMM M3 OCHOBHBIX MPUHIIMIIOB HKOJOTHYECKOTO 3aKOHOAATEIBCTBA BBI-
CTyIaeT OXpaHa »H3HH U 3I0pOBbs yesioBeka (Boshno, 2007:458). Kak Obl 3T0 mapa-
JOKCAJIbHO HE 3BYYajio, IPABOBOE PETyINPOBAHHE 3KOJOTMYECKHX MMPABOOTHOUICHUIN
Ha ypOBHE 3aKOHOJATEIBHBIX AKTOB HA IIOCTCOBETCKOM IPOCTPAHCTBE HAYAJIOCh
NPAaKTHYECKU B KOHILIE MPOILIOTO CTOJNETHS, B TO BpeMs KOr/ia MpoOJieMbl cpebl 00u-
TaHMs Y€JIOBEKa, €€ OXpaHa y)Ke CyIIeCTBOBaja 3a70iro A0 3toro. O6 3TOM Ha Npu-
mepe Poccuiickoii ®enepanuu C.B. [loneHuna otmevaer, 4To €10 B TOM, YTO 3Ta
00JacTh OOIIECTBEHHBIX OTHOIICHUHN (IKOJIOTHYECKHUX OOIIECTBEHHBIX OTHOIICHUH —
H.A., H.C.) 1o HetaBHEero BpeMEeHHU €CJI U periJaMeHTHPOBaach HOPMaTHUBHBIMU aK-
TaMH, TO B 3HAYUTEIbHOM MEpe BEJOMCTBEHHBIMHU, B JIy4YlIeM CIy4ae MpaBUTEIb-
CTBEHHBIMHU ITOCTAHOBJICHHSMH, B UEM U COCTOsUIA TJIaBHAsI HEIOOIEHKa 3aKOHOAaTe-
jeM skonorudeckoro ¢akrtopa (Polenina, 1993:19). Muaue roBopsi, mpaBoBOE pery-
JMPOBAHUE FKOJIOTUIECKUX MPABOOTHOIICHHUH 10 HEaBHEr0 BPEeMEHH HOCHJIO MO/13a-
KOHHBIH, BEJJOMCTBEHHBIH XapaKTep, YTO, KOHEYHO, TOBOPUT HE B MOJb3Yy PA3BUTHS
9KOJIOTHUECKOTO 3aKOHOATEIbCTRA.

CerosiHsl 9KOJIOTHUECKOE 3aKOHOJATEIbCTBO CTAHOBUTCS KPYITHOW OTPACIIbIO
B 0011Ieli cucTeMe 3aKOHO1aTeNIbCTBA FOCY 1apCTBa.

CoOpITHS, IPOUCXOAAIINE B MUPE, CTaBAT MEPEl MUPOBBIM COOOIIECTBOM 3a-
nady Oojee MIyOOKOrO HCCIEIOBaHMS IpOIecca B3aUMOACHUCTBHS SKOJIOTHYECKOTO
3aKOHOJATEIbCTBA C OOLIEMHPOBBIMH, IIIOOATBHBIMU KpU3UCAaMH M BbI3oBaMH. bec-
CIOPEH TOT (PAaKT, YTO HBIHEIHSS MaHIeMHUs, 0ObsBICHHAs BeeMupHOW opraHu3aiy-
el 37]paBOOXpaHEeHUs], SBISETCS OJHUM M3 MPOSIBICHUHN I100ATbHOTO KpU3Hca, HOCs-
IeT0O B OCHOBHOM MEIMKO-CaHUTApHBIN XapakTep. CormacHo opUIMaIbHBIM JaH-
HBIM, PacIpOCTPaHEHHBIM MHUPOBBIMHU CPEICTBAMU MacCOBOM HH(OpMAIMH, OCHOB-
Hoii mpuurHO# Benbikn COVID-19 crano HecoOmroaeHne 3eMEHTapHBIX CaHUTAp-
HO-3TUIEMHUOJIOTHYECKNX TpeOoBaHUH. POib 9KOJOTHYECKOr0 3aKOHOIATEIHCTBA
B 00€CIEYeHNH )KU3HH U 3I0POBBS HACEIICHUS OTPOMHA, U ATO TIOJIOKEHUE B HAYIHOM
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COO00I1IeCTBE JOKHO BOCIIPUHUMATHLCS KaK akCHOMaTU4YHOE. B cBOIO ouepeib, 0THUM
Y3 KJIIOUEBBIX HANpaBJIEHUH B oOecrieueHUH 3710pOBbs HACEJIEHHUs Hapsay ¢ obecrie-
YEHHEM CaHUTAPHO-DMUAEMHUOJIOTHYECKOW O€30IMacHOCTH SBIISETCS 037J0POBJICHHUE
OKPYXAIOIIEH Cpellbl U 3allliTa YeJIOBEKa OT yTPO3bl MUIIEBBIX OTpaBIIeHU. B cooT-
BeTCTBUU cO CT. 14 3akona PecyOmuku Tamkukucran «O Ge30MaCHOCTH MHUIIEBBIX
MIPOAYKTOBY» YKa3aHHasi 0€30MacHOCTh 00ECIIEUNBACTCS C TOMOIIBIO TPUMEHEHHUS Mep
TOCY/IapCTBEHHOTO PETYJIMPOBAHUS B 001aCTH 0OecTieueHns] O€30IMacCHOCTH TTHIIEBBIX
IIPOAYKTOB; NPOBCACHUA (I)I/ISI/I‘ICCKI/IMI/I U HOPpUANYCCKUMHU JIMIAMH, OCYIICCTBIIAIO-
IMHUMHA JCATCIIBHOCTD IO MPOU3BOACTBY U 060pOTy IMMAMICBBIX MPOAYKTOB, OpraHu3a-
IUOHHBIX, aIrpOXUMHNYCCKUX, BETCPUHAPHBIX, TEXHOJOTHICCKNX, NWHXCHCPHO-TCXHU-
YECKUX, CAaHUTAPHO-TIPOTUBOAUIEMUYECKIX U (DUTOCAHUTAPHBIX MEPOINPHUATHHA IO
BBIITOJIHEHUIO TpCGOBaHI/Iﬁ COOTBCTCTBYIOIIUX HOPMATHBHBIX HTOKYMCHTOB K IHIIIC-
BBIM IPOAYKTaM, yCIIOBUSIM MX M3TOTOBJICHUS, XpPAaHEHUs, TPAHCIOPTUPOBKU U pea-
JM3alKU; TPOBEIECHHS MPOU3BOJICTBEHHOTO KOHTPOJS 0€30MacHOCTH MHIIEBBIX IPO-
IYKTOB, YCIOBHHM HX H3FOTOBJIEHMSI, XPAaHEHHs, TPAHCIIOPTUPOBKH W pealln3alluy;
MIPUMEHEHHS TPAKIAHCKO-TIPABOBBIX, aJMUHUCTPATUBHBIX MEp M NPUBJIEUEHHS K yro-
JIOBHOM OTBETCTBEHHOCTH.

HeiHemnss manaemMust CBUACTEIBCTBYET O TOM, YTO IMPABOBOE PETYIUPOBAHUE
OXpaHbl 3/IOPOBBS TPAXKAaH U OOECeUeHUEe CAHUTAPHO-IHIEMHUOIOTHYECKONU 0e3-
OMACHOCTH JOJDKHBI OBITH HE MPOCTO JEKJIapalueld Win JIeKypHOH HOPMOW B JeH-
CTBYIOILIEM 3aKOHOJATEIbCTBE CTPaHbI, & COCTABHOM, aKTUBHOM 4acThiO BCEW MpPaBo-
BOM NOJIMTUKHU rocynapctBa. Eciu roBopuths 0ojiee KOHKPETHO, TO OXpaHa 310pOBbs
HACEeJICHUS!, TIOBBIIIICHHE KayecTBa KHU3HH, YKOJIIOTHUECKOH 0€301MacHOCTH, TapMOHHU-
321U JKU3HU OOIECTBA C OKPYIKAIOIeH Cpeaoi TOKHBI OBITh YeTKO KOHCTaTHPOBa-
Hbl B DKOJIOTMYECKOW TNPABOBOW TMOJHMTHUKE BCEX rocymapctB mupa (Zaharov,
2008:247). Mexay TeM COBpEeMEHHAsI IKOJIOTHYECKas MOJUTHKA OOJILIITMHCTBA CTPaH
JI0 CErOJHSIIHEro JAHS B OCHOBHOM IOCTYJMPOBAJa MOJIOKEHUS, CBSI3aHHBIE C OXpa-
HOH OKpY>Karollei cpeibl U palMOHaIbHBIM HCIOJIb30BAaHUEM MPUPOJHBIX PECYPCOB.
Uro ke KacaeTcsl HIKOJIOrMYECKOW 0€30I1aCHOCTH, B YaCTHOCTH 00eCIIeueHHs OXpaHbl
3I0pOBbSI HACEJIEHUS U T.II., TO €l B IIEJIOM YJEIISJI0Ch HE3HAUUTEIbHOE BHUMAaHHE.

Crnengyer OTMETUTB, YTO 3aKOHOJATEIHCTBA MHOTHX TOCYNapCTB OKa3allCh
HE T'OTOBBIMU K PETYJIMPOBAHUIO COOBITHH, CTaBIIUX Clle[cTBHEM HaHjaemuu. Moo
B Ipoiiecce (GOpMUPOBAHUS IKOJIOTUYECKON MPABOBOM MOJIUTHKHU, MOJIUTUKH B 00-
JaCTH 3ApaBOOXPAHEHUs HE ObUIM MPEAYyCMOTPEHbI COOTBETCTBYIOLIUE PUCKU U HE
OBLIM y4TEHbI BCE COLMANIbHBIE (DAaKTOPBI, BIMSIONIME HA PAa3BUTHE 3aKOHOIATElb-
CTBO. A clleqyeT OTMETUTh, YTO HEBO3MOKHO PELIUTh BbIIIEyKa3aHHbIE MPOOIEMbI
0e3 BCECTOPOHHEr0 yd4eTa IIUPOKOTO CHEKTPa COIHAIBHBIX (DAaKTOPOB 3aKOHOJA-
TEJIHLHOW NEeATETHHOCTH, T/I€ B €€ CHCTEME 0CO00 CTOSIT IKOJIOTHUYECKHE (PaKTOpPbI
passuTHs 3akoHomarenscTBa (Kazimirchuk, Polenina, 2010:42; Polenina, 1993:17—
19; Lapaeva, 2008:336; Vlasenko, lvanyuk, 2010:37-45).

B Tamxukucrane emnie B mporecce pa3pabOTKH KOHIICTIIIUU MPAaBOBOM MOJH-
TUKU OBUIM INIPETYyCMOTPEHBI NMPUHATHE HEKOTOPBIX MPABOTBOPUYECKUX DELICHUH, B
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KOTOPBIX YUUTHIBAJIUCh HEKOTOPHIE BO3MOKHBIE PUCKH, B TOM YHUCJIE U T€, KOTOPbIE
JIat0T 3HaTh O ce0e CerojHs.

Obpatumcs k Konnenmum npaBoBoi monuTuku PecryOmuku Tamkuknuctan
Ha riepuog 2018-2028 rr., yrBepxkaeHHON Yka3oMm [Ipesnnenra Pecyonukn Tamku-
KHcTaH oT 6 despans 2018 r. Ne 10052, B mepByio ouepens, cleayeT ocobo oTMe-
TUTh, YTO B HACTOSIIEH KOHIETIIMHN HapsALy C PEHICHHEM TaKuX 3a/ad, KaKk COBEp-
IIEHCTBOBAHKUE IPABOTBOPYECKOW, MPABOPEANU3ALMOHHON M IMPaBOOXPAHUTEIBHOU
JeSITeIbHOCTH, 3alllUTa HALMOHAIBHBIX MHTEPECOB, NEPBOCTENIEHHOM 3aaadyel Obuia
0003HaYeHa OXpaHa 3/J0POBbsl HACEIEHUs, KOTOPasl 3aJ10KUIa OCHOBY JUIsl IPUHATHS
COOTBETCTBYIOILIMX OCYJapCTBEHHBIX MEP M MPAaBOTBOPUYECKUX PELIEHUH 1o obecre-
YEHUIO CAHUTAPHO-3IUIEMUOJIOIMYECKON OE30I1aCHOCTH U OXPAaHBbI 3710pPOBbs HAacese-
HUSI B TOCYZIapCTBE.

B cucreme 3akononarensctBa PecnyOnuku TapkuKucTaH UMeeTCs HECKOIb-
KO OCHOBOIIOJIATalONINX HOPMAaTHUBHO-TIPABOBBIX AaKTOB, KACAIOUIMXCS M HKOJIOTHH,
U 37paBooxpaHeHus. Ha3oBeM HEKOTOpBIE M3 HHUX: 3TO 3aKOHBI «O KadecTBe U 0e3-
OMacHOCTH MHINEBBIX MPOXyKTOB» (2002 1.), «O caHWTapHO-3MUIEMHUOIOTHYECKOM
oe3omacHoctn HaceneHus» (2003), «O06 obecrieueHUM HacelneHHs 00OTaNCHHBIMHU
NUIEeBBIMU poaykTamu» (2019) u ap.

MopaepHu3zanus 3aKOHOJATENbCTBA, IPUBEJCHUE €r0 B COOTBETCTBUE C Tpebo-
BaHUSAMH OOILECTBEHHOM >KN3HH, BBISBICHUE CIIOPHBIX MOMEHTOB B perysisiiuu oore-
CTBEHHBIX OTHOIICHH, d()(eKTUBHAS peann3alsl MPaBOBBIX HOPM Ha3BaHHBIX 3aKO-
HOB SIBJISIFOTCSI FapaHToM 3(P(QeKTUBHOM peanu3ayy MOJIUTHKHN FOCyapcTBa B 00JacTH
OXpaHsbl 3710poBbs HaceneHus. [Ipu 3ToM TOKHBI OBITH YUTEHBI BCe (haKTOPBI, BIUSIO-
IIMEe HA OXpaHy 3/I0POBbsl HACENICHHS. 31eCh ONPEACIAIONIYIO POJb TODKHBI CHITPATh
o0ecrieueHre HKOJIOTUYECKOTO M CAHUTAPHO-MUAEMHOIOTHYECKOr0 O1aronomyydust
U npoduiakTuka 3a00JIeBaHUM, pa3BUTHE 3[paBOOXpaHeHus: BoodOme. Kak m3BecTHO,
CaHUTAPHO-AMUAEMHUOIOTHYECKHE (PAaKTOPBI CaMBbIM HPSIMBIM 00pa3oM BIHUSIOT Ha CO-
CTOSIHUE 3/10pOBbs HACEJICHUs, Ha cpely ero ooutanus. [loaTomy 31O BiUsHHE JOIKHO
OBbITh MaKCUMaJILHO O€3BpeHbIM, Oylarojapsi ueMmy U 00ecreunBaroTCs OJI1aronpHusaTHbIE
YCIIOBHS JKU3HEAEATELHOCTH desoBeka’. UTo ke KacaeTcsi SKOJTOTHYecKuX (haKTOpOB,
TO OHU JIOJKHBI CIIOCOOCTBOBAaTh (POPMHUPOBAHMIO OJNArONPHUATHOMN ISl JIIOAEH OKpy-
JKArOIEH Cpebl, FapMOHU3ALMK B3aMMOJACHCTBHS YeIoBeKa ¢ npupoaoi. Pemas 3tu
3a7jaul, SKOJIOTMYECKOE 3aKOHONATEIbCTBO B BOIIPOCAX OXPAHBI 340pOBbs 0a3upyeTcs
Ha 3aKOHOJATEIbCTBE 00 OXpaHe 370poBbs HaceneHus. Tak, B 4. 3 cT. 3 3akoHa Pec-
nyomukn Tampkukucrtan «O0 oxpaHe OKpYy’Karolleil Cpeabl» yKa3bIBaeTCs, YTO OTHO-
IIEHHs, BOHUKAIOIINE B 00JaCTH OXpaHbl OKPY)KarOLIeH cpebl U Kacaromuecs odec-
MEYCHUS] CAaHUTAPHO-3IUIEMHOJIOTHYECKOM 0€301aCHOCTU HACEICHUs], PEryUpyroTCs
3akoHOzaTenbcTBOM PecnyOmuku TamKUKHCTaH O CaHUTAPHO-3NUAEMHOIOTHYECKON
0€30MacHOCTH HaceJIeHusI U 00 OXpaHe 370pOBbs HACEJICHUS, @ TAK)KE WHBIMH 3aKOHO-

2 Konuenuus npaBoBoii monutuku Pecrry6muxu Tamxukuctad Ha 2018-2028 rr. ymaube, 2018. 60 c.
3 Ax6opu Mamxmucu O Pecrry6muku Tamxukuctan. 2003. Ne 12. Cr. 677.
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natenbHbIMU akTamu PecnyOnuku TamkukucTaH, HampaBlIeHHBIMH Ha oOecrieyeHue
GIArONpPHATHOI IS 4eTOBeKa OKpYKAIOIIeH cpebl’.

B mo6om ciayyae Konmernmus mpaBoBoit mosmtuku PecryOmmkn Tamkukn-
ctan Ha niepuoj 2018—2028 rr. HOCUT MEPCIEKTUBHBIN W MPOTHOCTUYECKUNA Xapak-
Tep. C y4eToM MpoLeccoB II00aIM3aluy U Pa3IHYHBIX MHUPOBBIX KPHU3UCOB B HEH
CTaBUTCS 3a/aya PacCHIMPEHMs] B3aUMOBBITOJHOIO COTpYyJIHMYECTBa TaJKMKHCTaHA
C IpYTMMH CTPaHaMH, €ro akTUBHOI'O y4acTUs B pa3IMUHBIX MEKIYHAapOJHBIX I'yMa-
HUTAPHBIX MEPONPUATHUAX, B MEKTYHAPOIHBIX SKOHOMUYECKUX, COLIMATIBHBIX, MOJIHU-
TUYECKUX U KYJIbTYPHBIX OTHOIIEHUSX. Oc000€ BHUMaHUE B 3TOM JOKYMEHTE YIelisi-
eTCsl TaKXke MpobiieMaM BOCCTAHOBIJICHHUSI SKOHOMHKH TIOCTIE KPU3UCOB, BOIIPOCAM CO-
BEPILIEHCTBOBAHMS JEATENLHOCTU rocyJapcTBa B cepe mpaBOTBOpPUECTBA U MPABO-
npuMeHeHus. B naHHOM cily4yae MMeeTcsl B BHJy NPUBEICHHE HAIIMOHAIHHOTO 3aKO-
HOJIATENILCTBA B COOTBETCTBHE C TPEOOBAHUSIMH PA3BUTHUSI COBPEMEHHOT'O MUPA.

Konmermst mpaBoBO# MOJMTHKH TI0 00ECTICUSHUIO OXPaHbI 310pOBbs 710 2028 T.
MpelyCMaTPUBAET LEIbIA LUK MEPOIPHUATHHA MO0 COBEPILIEHCTBOBAHHMIO PAa3IMYHBIX
oOacTeil 3aKOHOJATENBCTBA, B TOM 4YHCJIE M IO OOECICYEHHIO OXPAHBI 370POBBS
HaceNleHUs M CAHWUTAPHO-3IHIECMHOJIOTHYECKON 0e30MacHOCTH, MPOTHBOJCHCTBUIO
pacrnpocTpaHeHUI0 MHPEKIIMOHHBIX 3a0oieBanmidi. Tak, B M. 22, B YaCTHOCTH, TOBO-
pPUTCS O IPUHSATUN MEP IO OXpaHe 3710pOBbs HACEICHHS, OTKA3aBIINCh, B YACTHOCTH,
OT UMIIOPTa MUIIEBBIX, JIEKAPCTBEHHBIX, OMOJIOTMYECKUX U APYTUX MPOAYKTOB, BPEI-
HBIX JJIS1 37J0POBbsI YEJIOBEKA, B TOM YHCJIE TeHETUYECKH MOAU(PHUIIMPOBAHHBIX Opra-
Hu3MoB (I'MO); B 1. 29 — 0 HEOOXOIUMOCTH TOBBIIICHHUS KauyeCTBAa MEIUIIMHCKUX
yCIyT [Jist MPOUIAKTUKY HHPEKIIMOHHBIX 3a00JI€BaHUN CpPelU 3aKIIOUEHHBIX M pa3-
paboTke HOBBIX ()OPM M METOJIOB OPTaHHU3AIMU TPYAA U JESATEIBHOCTH OCY)KICHHBIX.
OpueHTHpOBaHHBIE HA MOJACPKAHUE MX ICHUXHUYECKOTO W (PU3UYECKOTO 310pOBbS,
9TH (HOPMBI U METOJBI JOIDKHBI CIIOCOOCTBOBATh Pa3BUTHIO PA3IIMYHBIX (HOPM caMo-
YHOPaBICHUS CPEAM OCYXAECHHBIX M aKTHBHM3ALMM IIpoLecca UX peaduiuranuu; m. 31
3aKpeIUISieT MEPhI, pean3alns KOTOPhIX 3HAUUTENLHO YIYUYIIUT SKOJOTHYECKOe 3a-
KOHOJATEeJIbCTBO, OCOOEHHO B c(epe OXpaHbl OKpY’KaIoLIeW cpenbl, obecredeHus
HACEJICHUS] YUCTOM MUTHhEBOW BOAOW. JlJi MOBBILLIEHUSI IIPABOBOM M 3KOJIOTMUECKOM
KYJBbTYpPbI TPKIAH B KOHIICTIIUN MPEAYCMaTPUBACTCS BEACHUE IIUPOKON pa3bsiCHU-
TeIBHO-TIPOMAraHANCTCKON pabOThl U MO HEOOXOIUMOCTH YCHJICHHE HOPUINYECKOM
OTBETCTBEHHOCTH. 3/1€Ch K€ TOBOPUTCS O (HOPMUPOBAHUU HOPMATHUBHO-TIPABOBO# Oa-
3bl OLIEHKH BO3JCHCTBHS Ha OKPYXAIOIIYIO0 CPEeIy M OLIEHKH KOJIOIMYECKOM cTpare-
MM C LEJbIO CTUMYJIMPOBAHMS HACENEHUS U XO3SUCTBYIOIIUX CYOBEKTOB K OXpaHe
OKpY Karollel cpesibl U BHEAPEHUIO MPUHLIUIIOB «3€JI€HON SKOHOMUKW». Iloguepku-
BaeTCI HEOOXOIUMOCTh TUBEPCU(PHKAINU CEIbCKOXO3IUCTBEHHOTO MPOU3BOJICTBA
¥ BHEIPEHHsI HHHOBAIIMA C YYETOM HAaMMEHBIIETO BIMSHUS Ha OKPYXKAIOUIYIO CpeIy

4 Ax6opu Mamxmicu O PecyGuku Tamkukucran. 2011, Ne 7-8. Cr. 614,
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1 Ka4€CTBO 3€MCJIb, pa3pa60TKH MepOHpI/ISITI/Iﬁ 10 3aMCHC OIIACHBIX XMMHNYCCKUX BC-
ICCTB IMOJIC3HBIMU, aJIbTCPHATUBHBIMU U AP.

3aKkJ/loueHue

B3anmo3aBucuMocTh U B3aUMOOOYCIOBICHHOCTD SKOJIOTHH U 3/I0POBbSI YEJIO-
BEKa, MX MPABOBOE PETYJIMPOBAHUE HOCAT UCTOPUUECKUN M OOBEKTHBHBIM XapakTep.
310poBast KOJIOTHS MOPAa3yMEBAET 3aIIUTY 3/I0POBbS HACEIECHUS OT BCEBO3MOXKHBIX
HETaTUBHLIX BO3JIECHUCTBHUH.

Ha coBpeMenHOM 3Tame B MpaBOBOM OOECIEUEHUH KOJOTHYECKON Oe3omac-
HOCTHU B YCJIOBHSAX OOBSIBICHHOHN BceoOIIel MaHaeMiUl HE0OX0IUMMO MIPaBOBOE PEry-
JMPOBAHUE OXPaHbl OKPYKAIOIICH Cpelbl U 00ECIICUCHHS 3/I0POBbsI HACEICHUS, TIC
NEPBOCTENICHHYIO 3HAYMMOCTh MPHOOPETAIOT M COOTBETCTBYIOIIHE 3TOMY IPOIECCY
KaTerOpuN — «37I0POBbE U JKU3Hb HACEIICHHS», «00ecreueHre 0e30acHOCTUY | Jp.
[Ipuyem BoO BceM MHpe B HACTOAIIEE BPeMs MOCIEIHSAS KaTerOpusl BCE Yallle HaroJ-
HSIETCS METUIIMHCKUAM COJiepKaHueM. BakHO OTMETHTh, 4TO TOHATHE «Oe3omac-
HOCTB» B II€JIOM SIBJISIETCS YHUBEPCAIbHBIM. OHO MPaKTHUECKH MPUMEHSETCS] BO BCEX
OTpacisiX 3aKOHOJATEeNbCTBA. B CBOIO ovepenp, obecneueHre 0€30MacHOCTH MPEIIo-
JaraeT MPUHATHE KOMIUIEKCA TOCYJapCTBEHHBIX MEp MOJMTUYECKOTO, SKOHOMHUYE-
CKOT'0, TIPaBOBOT'O M MEIUIIMHCKOTO Xapakrepa. [Ipy 3TOM MEIMIIMHCKUE MEphI CTa-
BAT CBOEH LIEJIBIO PEAJIN3ALUIO [IPABOBBIX YCTAHOBJICHUN M HAayYHBIX UCCIIEIOBAaHUM,
CIOCOOCTBYIOIIMX PEUICHUI0 OCHOBHBIX 3a/1a4 M0 COXPAaHEHHIO KM3HU U obecreue-
HUIO 3[J0POBbs JIIOJIEN.

DKOIOrHYeCcKOe 3aKOHOJATEIbCTBO, SIBISISICH COCTABHOIM 4acThIO BCEH cHCTe-
MBI 3aKOHOAATENbCTBA, MPEIyCMaTPUBAET COBOKYITHOCTH IPABOBBIX HOPM, HalpaB-
JICHHBIX Ha PETyJIMPOBaHME OOILECTBEHHBIX OTHOLICHHWH, BO3HUKAIOIIMX HE TOJIBKO
B cepe oOecredeHns: OXpaHbl OKPY’KaIOIIeH Cpebl, pallMOHAIHLHOTO HCIIOIb30BAHUS
NPUPOIHBIX PECYpCOB, 00ECIEUEHHs SKOJIOTUYECKON 0e30MmacHOCTH, HO U B cdepe
palMOHATIBLHOTO B3aUMOJICHCTBUS MPUPOABI U YENIOBEKa, 00ECIeUeHHsI OXpaHbl 3]10-
pOBBs YenoBeka. HecMOTpsi Ha MPOTrpeCcCUBHBIN XapaKTep 3KOJIOTUYECKOTO 3aKOHO1a-
TCJIbCTBA, B IICJIOM OTBCYHAIOLICTO I'IAaBHBIM ITOJIOKCHUAM KOHHCHHI/II/I HpaBOBOﬁ 110-
mutuku PecnyOnuku Tamkukucran Ha nepuoxa 2018-2028 rr., ero mMoaepHHU3aIMs
U COBCPHICHCTBOBAHUC BCC K€ HEC CHUMAIOTCA C IMOBECTKHU OHA. OxpaHa 310POBbs
HaCeJICHUS, CO3/JaHIE OCOOCHHO OJarOMpHUSTHBIX YCIOBUH ISl €r0 MPOKUBAHUS, CO-
ONI0ZICHNE BCEX HOPM MOTPEOJICHHs MUIIEBBIX MPOIYKTOB, JIEKAPCTBEHHBIX, OHOJIO-
THYECKUX U JIPYTHX CPEJACTB, YJIyYIICHHE KadecTBa MEIUIMHCKHUX YCIYT C IEIbI0
pOopUIAKTUKY UHPEKIIMOHHBIX 3a00JIeBaHUN U Pa3paObOTKU HOBBIX ()OPM U METO/I0B
MOJICP)KAHUS TICUXUYECKOTO U (PU3UYECKOTO 3/I0pPOBbS — 3TUM (PAKTOpaM KU3HU
YeJI0BEeKa YKOJIOTHYECKOE 3aKOHOIATEIhCTBO BCETAA YASISIO U OyAeT YIeNnsiTh 0CO-
6eHHO Oombiioe BHUMaHKue. CBOIO POJIb B YKA3aHHBIX BBIIIE IPOLECcax JOJKHO ChIT-
paTh M HaceJeHUe CTpaHbl. JIs 3TOrO ¢ IEIbI0 MOBBIIICHHS PABOBOM U SKOJIOTHYC-
CKOH KYJBTYPBI I'paXXJaH CICAYET BECTU HIUPOKYIO PA3BACHUTCIBbHO-TIPpOINIarananucT-
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CKYIO0 paboTy U MO0 HEOOXOAMMOCTH YCUIIUTh IOPUIMYECKYIO OTBETCTBEHHOCTH KaK-
JIOTO 4YeJIOBEeKa, TOCYJJapCTBEHHBIX M HErOCYAApCTBEHHBIX MPEINpHUATUNA U (UPM 3a
ymiep0, HAaHOCUMBIN OKpyXKaroei cpese. CeronHs nepes 3aKOHOJaTeIsIMUA BCEX Toc-
YAAapCTB CTOUT 3ajadya 3aHOBO IEPECMOTPETH 3KOJOTHYECKOE 3aKOHOJATEIbCTBO
U COBEPIICHCTBOBATh €r0 YK€ CO CIOKHBILEHCS B HACTOSIIEE BPEMsI B MUPE dIHJIE-
MHOJIOTHYECKOW CUTYalHEe.
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Hay4yHaqa cTtaTtbs

BbIBOP OB BEKTA UCCINNEOOBAHUA B TEOPUU NMPABA
E.3. bekoaeB

EBpasuiickas ropuanueckas akagemus um. JI.A. Kynaesa
AO05SESF6, e. Anmamot, Pecnyonuxa Kaszaxcman, yn. Kypmaneasor, 0. 107

AKTyanbHOCTh TIpO0JIeMBI BBIOOpa 00BEKTa MCCIICAOBAHUS B TCOPHH TpaBa 00YCIaBIUBACTCS
HEOOXOAUMOCTBIO PEIIeHUS TUCKYCCHOHHOTO BOIIpOCca O IUTIOpaIn3Me B IIOHUMaHuU npaBa. OTMeyaer-
Csl, YTO OJIHA M3 MPUYUH CYIICCTBOBAHNUS B IOPHIMYCCKOH HayKe TEOPETUKO-IIPABOBOTO ILIIOPAIH3MA BO
B3MI/IaX YYEHBIX Ha MOHATHE MpaBa 3aKIIIOUaeTCs] B OTCYTCTBUHM €IMHBIX KPUTEpHEB BBHIOOpa 00BbEeKTa
HCCIIeIOBaHMS B Hayke oOmiell Teopuu mpaBa. CUTyalus ¢ IOHSTHEM IIpaBa B IOPHIMYCCKOH Hayke,
B TOM YHCIIE C IUTIOPAJIU3MOM MHEHHH, pacCMaTpHUBaeTCsi BO MHOTOM Kak CIIEJCTBHE peaM30BaHHOM
YCTaHOBKH y4EHBIX M IPAKTHKOB «CHaYaJla IOHSATh NIPABO», a 3aTEM CO3/IaTh «ESIHHOE» MOHITHE IPaBa.
IIpoBeneHuble B IOpHIMYECKOd Hayke (yHAaMEHTAJIbHBIE HCCIEIOBAHMS M IIUPOKHE TUCKYCCHH IO
HpoOJIeME TIOHATHS IIPaBa OLCHMBAIOTCS KaK HEOCIIOPUMOE 0J1aro, OJJHUM U3 IapaMeTpoB KOTOPOTO sB-
JsIeTCS BBIXOJI Ha NIPUHIMUII pa3leleHus o0bekTa 1 mpenMera opuandeckoil Hayku. [lokassiBaercs, 9To
IPH MOCTPOCHUH HayYHOW TEOPHH IpaBa MEPBUYHBIM SIBISIECTCS BONPOC 00 0OBEKTE MCCICAOBAHMUS, TO
€CTh BOIIPOC O CaMOM IpaBe Kak 0co00M ()parMeHTe OKpY’Karollero HaC MHUpa, a He ITUCKYCCHOHHBIH
BOIPOC O MOHATHH npaBa. OJHAKO Ha MPAKTUKEe 0OHAPYKUBACTCS, YTO IIPU BBIICICHHN 00BEKTa HAyd-
HOTO TO3HaHUs B OOIIEH TeopHu NpaBa yueHbIe BHIOMPAIOT U WUCCIEOBAHUS caMble pasHble (par-
MEHTBI OKPY’KAIOIIEro HaC MHUpPa, XOTs 0003HAYAIOT UX OJHUM U TEM )K€ TEPMUHOM «IpaBoy. ITockob-
Ky Hay4HOMY HCCIIEIOBAaHHIO ITOJIBEPTaloTCsl pa3Hble OOBEKTHI C HA3BaHUEM «IIPABO», HE IPECTaBIIs-
€TCsI BOBMOKHBIM paCCUUTBIBATH Ha IMOJYUYCHUEC €AMHOI'O IOHATHSA IIpaBa. C Y4€TOM pPE3YyJIbTATOB aHa-
nu3a paboT Mo mpodiaeMe MOHSATHS MpaBa M JaHHBIX COBPEMEHHOTO HayKOBEIESHWS, HA PaCCMOTPEHHUE
CIIEIMANUCTOB IpeAsaraeTcs cleqyloiuil Habop aTpHOYTHBHBIX HNPU3HAKOB IJIs BBIOOpa IpaBa Kak
00BeKTa HCCIeJOBaHUs HAYKH TeopHH mpasa: «[IpaBo ecTh COBOKYITHOCTH COIIMANBHBIX HOPM, 3aKpell-
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Abstract. The relevance of the problem of choosing the object of study in the theory of law is
determined by the need to tackle the debatable issue of pluralism in understanding of law. It is noted
that one of the reasons for theoretical and legal pluralism on the concept of law is the lack of uniform
criteria for identifying the object of study in the general theory of law. The situation with the concept of
law in legal science, including with the pluralism of opinions, is considered largely as a result of the
scientists and practitioners’ attitude described as “first understand the law” and then create a “single”
concept of law. The fundamental research carried out in legal science and wide discussions on the con-
cept of law are taken as positive; one of the parameters is the principle of separation of the object and
subject of legal science. It is shown that when constructing a scientific theory of law, the primary ques-
tion is the object of study, that is, the question of law itself as a special fragment of the real world, but
not a disputable issue of the concept of law. However, in practice, when identifying the object of scien-
tific knowledge in the general theory of law, scholars choose to study the most diverse fragments of the
world, although they designate them with the same term law. Since various objects called law are sub-
jected to scientific research, one cannot expect to derive a single concept of law. With regard to the
analysis of the concept of law and the data of modern science, the following set of attributes for identi-
fying law as an object of study in law theory is proposed for consideration: “Law is a set of social
norms enshrined in written language by the state and designed for people to interact with each other and
with public authority such as state and other entities”.

Key words: law, concept of law, pluralism of law, theory of law, science, science of science,
object of science, choice of object, subject of science
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BBeaenne

Bri6op oObekTa rccnenoBanus B HayKe TEOPHUHU IPaBa SIBISIETCS OJHUM U3 He-
00XOIMMBIX 3TAIlOB B MPOIIECCE TEOPETUUECKOTO MO3HAHMS NMPaBOBOM cucTeMbl. Co-
IJIaCHO COBPEMEHHBIM JIaHHBIM HayKOBEJCHUs IOCTPOCHHE BCSIKON HAyYHOH TEOpHUH
HAuYMHAETCS ¢ BEIOOpA 00BEKTa, KOTOPBIH J0JKEH ObITh 3aTeM MOABEPTHYT HEOOXOAH-
MOMY TE€OPETHYECKOMY aHAIU3Y C LEJIBIO TOCTH)KEHHUS TTOJTHOTO, KOHKPETHOTO B MBIIII-
JICHUM 3HaHMA O JaHHOM OOBbEeKTe Hay4HO! TeopuH. TOT UM HHOM BBIOOP 00bEKTa HC-
CIIe/IOBaHUS B TEOPUH MpaBa MpeonpeessseT AalbHellnee ABIKeHNe, JIOTHKY U Tpa-
HUIIBI HAYYHOTO TIO3HAHWA. BBIENeHHBIN U3 OKpYXKaromiel cpellbl 00bEKT MCCIIeI0Ba-
HUSI TEOPUH CITY’KUT KPUTEPHUEM HCTHHHOCTH HJIM JIO)KHOCTH TOJYYEHHBIX HAYYHBIX
3HaHWil. TeM caMbIM OT BEIOOpa 00BEKTAa HAYKH TEOPHH TIPpaBa 3aBUCAT HHDPACTPYKTY-
pa W cojpep)KaHWe HAIIUX 3HAHWH O NMPUYMHAX BO3HUKHOBEHHS W CYIIHOCTU ITIpaBa,
NPaBOOTHOIIEHUH W TPABOCO3HAHMS, 3aKOHOMEPHOCTSIX M IEPCHEKTHBAX Pa3BUTHS
npaBoBOi cucteMsl. MccnenoBanue npobaeMbl BEIOOpa 00BEKTa MCCIIEAO0BAHUS HAYKU
TEOPHH TIPaBa TEOPETUIECKH U MPAKTHIECKH aKTyaJbHO C TOYKU 3PEHHUS PELICHHs IUC-
KYCCHOHHBIX TIPOOJIEM COOTHOIICHUS MpaBa W MOpAH, TpaBa M CIIPABEUINBOCTH,
WJICHTHYHOCTH TIPaBa M 3aKOHOB, PEaIM3ally U 3alUTHl CYOBEKTUBHOTO NPaBa, IOMC-
Ka ONTUMAJIBHBIX MyTel MOCTPOEHHS MPABOBOTO TOCYIAPCTBA, CHCTEMHOTO COBEPILECH-
CTBOBAHUS TPABOBOTO PETyJIMPOBAHHSA W TOCYNAPCTBEHHOIO YIpaBIICHHS, FOpUANYC-
ckoii Hayku. Hakonern, B camoii 1opuandeckoil Hayke rnpobieMa BeiOopa 0OBbEeKTa Hc-
CJIC/IOBaHUS TEOPUH paBa SIBISETCS MOCTOSIHHBIM HCTOYHHKOM JaBHUX CIIOPOB IpeJ-
CTaBUTEJEH pa3HbIX CTPAaH U HAYYHBIX IIKOJI O MIOHATHH TpaBa.

Hcropus Bonpoca

Kak ormeuaer A.B. Kopnes, Bo Bropoii nosoBune XIX — nauane XX croie-
THS B Poccuul CIIOKMITNCH M pa3BUBAIUCH CIIEIYIONINE OIKOJIBI paBa: IOPUANICCKUI
NO3UTHBU3M; HOPMATHUBH3M; DPEAMCTUYECKass TEOpHsl MpaBa; pa3IMdHbIE BEPCUH
€CTECTBEHHOTO mpaBa; ¢umirocodckoe o00cHOBaHUE MpaBa, a B XX BeKe ObUTH BBI-
JBHHYTBI: JTHOEPTAPHO-IOpUANYECKas KOHLEIIHUS TpaBa; KOMMYHHKATHBHAS TEOPUS
MpaBa; €CTeCTBEHHO-TIO3UTHBHAS TEOPUS MpaBa; TUAIOTOBas KOHIEIIIHS; COLMOKpa-
TUYECKash KOHLENIHs; oOMeHHas Teopus. Haa BceM STHM BO3BBIIIAIOTCS WHTErpa-
TUBHAst M UHTErpaibHas koHuenuun npasa (Kornev, 2016:29-43). [lns cymecTBoBa-
HUS B IOPHIUYECKON HayKe YKa3aHHOTO TEOPETHKO-TPABOBOTO ILIIOPAIM3Ma UMEIOT-
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cs, mo MmHeHHI0 A.B. TlonsikoBa, HECKOJIBKO CEPhE3HBIX MPUYMH, CPEIU KOTOPHIX UM
BBIJICTISIIOTCS, BO-TIEPBBIX, BO3/CICTBHE HALIMOHAIBLHOW MPAaBOBOM cucTeMbl Ha (op-
MHUpPOBaHHE B OOIIECTBE TEX MM MHBIX 00pa30B MpaBa U TUIIOB MPABOIIOHUMAHUS; BO-
BTOPBIX, MHOKECTBEHHOCTh aKCHOM JIOTMYECKHX MOCTPOCHUHN IOPHIUYECKON HAyKH,
YTO MOPOKIAET MOCTOSHHOE TEOPETHKO-TI03HABATENbHOE MPOTUBOOOPCTBO OMIO3H-
LUOHHBIX METO/IOJIOTHYECKUX YCTAHOBOK C CBOMMH HJICOJOTHUYECKUMH KOHIETITAMHU
(Polyakov, 2003:19-33). K Ha3BaHHBIM NMPHYUHAM MOXHO €Ille J100aBUTh HEIOCTA-
TOYHYIO Pa3pabOTaHHOCTh €AMHBIX KPUTEPUEB BIOOpA 0OBEKTA UCCIIeIOBAHUS B HAYKE
o01el Teopuu mpasa.

PeTpocniekTuBHBIN aHaIM3 BOIPOCA MOKA3BIBAET, YTO €II€ COBCEM HEJIABHO I10
UCTOPUYECKUM MEpPKaM B COBETCKOW IOPUIMYECKON HAayKe MHOTHE KpYIHBbIE TeOope-
TUKU TIpaBa M MPAKTHUKU MPHUIEPKUBATUCH MHEHHUS O TOM, YTO ISl CO3JaHMsI TMOJI-
JMHHON HAYYHOW TEOpHH IpaBa HEOOXOJWMO CHadajia MOHATH NpaBo. [losToMy oHU
CUNTAIIM TIPUOPUTETHBIME (pyHIaMEHTaJIbHbIE UCCIEAOBAHHUS UMEHHO 10 MpoliemMa-
THKE TOHATHUS MPaBa, B CBSA3U C YeM HEOJHOKPATHO MPOBOJIMINCH COBEIAHHS U IIH-
pOKHe Hay4dHbIE JUCKYCCUH O TOHSITHH MpaBa. B 1938 roay Ha Bcecoro3HOM coBella-
HUH IOPUCTOB IOJI PYKOBOACTBOM A.Sl. BBIIMHCKOTO OBUIO MPUHATO O(HUIIHATEHOE
omnpejiesicHNe MOHSATHUS MpaBa KaK COBOKYITHOCTH IMPABHJI MOBEICHUS, BBIPAKAIOIINX
BOJIIO TOCIIOJICTBYIOLIETO Kjacca, YCTAaHOBJIEHHBIX B 3aKOHOJATEJILHOM IOpsIKE,
a Takke OOblYaeB W MpaBWJI OOIICKUTHS, CAHKIMOHUPOBAHHBIX TOCYJapCTBEHHOM
BJIACThIO, IPUMEHEHHE KOTOPBIX 0OecreunBaeTcs MPUHYIUTEIbHON CUIIONH rocynap-
CTBa B IIEJISIX OXPAaHbI, 3aKPEIUICHUS U Pa3BUTHUSA OOIIECTBEHHBIX OTHOIICHUN U TIO-
PAIKOB, BHITOJHBIX M YTOAHBIX TOCTIOACTBYIOMEMY Kiaccy'. Uepes deThIpe JecaTHIe-
st B 1979 rogy Ha MpOBENEHHOM IO UTOTaM BCECOIO3HOW TUCKYCCHUH O TOHATHUHU
npasa 1. 3Benuropoae UI'TIAHom CCCP «Kpyriom crosie» He ObUIO 0JJOOPEHO HO-
BOr0 O(HIMAIBHOTO ONPEACICHUs IPaBa, a JUCKYCCHS O TIOHATHU NpaBa B I0pUIHYe-
CKOM HayKe MpoJoDKWiack. [Ipu 3ToM, HECMOTpS HA TO, YTO PE3YIBTATHI OOIIHUPHBIX
U JIONTUX HAay4YHBIX JUCKYCCHUU O TMOHSTHH IMpaBa B IOPUANYECKON HayKe HE BIIOJIHE
OIIpaBJAJIM BCEX OKUAAHUI OPraHU3aTOPOB U YYACTHHUKOB, Psijl OIIPEeNIeHHU MpaBa,
KOTOPBIMHU TOJIB3YIOTCSL M B HACTOSIIIEE BpeMsi, ObUIH MIPEIOKEHBI WIH PACCMOTPEHBI
MMEHHO B XO/I€ YKa3aHHBIX JUCKYCCHUH.

Pazymeercs, cama 1o ceGe MMpOKast 1 MHTEHCUBHAS pa3paboTKa B OpUIHYE-
CKOH Hayke mpoOseMbl NOHATHUSA MTpaBa ObLUIa, €CTh U OCTAETCSI HEOCIOPUMBIM OJarom
U JOCTH)KEHHUEM IOpUANYECKO Hayku. IMEHHO BO MHOroM Ousiarozapsi 3TUM HUcCcClie-
JOBaHUSIM C(HOPMYITHPOBAHBI U TOPAOOTaHbI BaYKHEUIIME aCTIEKThI MMO3UTHBUCTCKOM,
HOPMAaTUBUCTCKOM, MCUXOJOTUYECKON, COLIMOJIOIMYECKON U MHBIX KOHLEMNIMHA npasa.
JlaHO IOHMMAaHWE OCHOB KJIACCU(HMKAIIMU TUIOJOTMH MpaBa, BHIIBUHYTa U 00OCHO-
BaHa KOHLIENIMS Pa3IMUYCHUs NpaBa B €ro COOTHOIIEHUH C 3aKOHOM, MCCIIEIOBaHbI
JpyTHe BaKHEHIIINE acTIeKThl TeOpuH npaBa. OHAKO B MPOIIECCe MPOBEICHIS HHTEH-

1I/ICT0pI/ISI TOJIMTUYECCKHUX U ITPAaBOBBIX yqemm Kak y‘ICGHaﬂ JHUCLMIIIINHA. HpaBOl‘[OHI/IMaHHe COBECTCKOTI'O
Bpemenw, available at: https://mylektsii.ru/9-70706.html (Accessed 05 April 2020).
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CUBHBIX (DyHIaMEHTaIbHBIX MCCIEIOBAHUN U IIUPOKUX JTUCKYCCHI MO mpodieme mo-
HATHS TIpaBa B COBETCKOM IOPUAMYECKON HayKe MPOU3OILLIO0 HEKOTOPOE YyBIIEUEHHE
BOIIPOCOM O TOHSITHHM IIpaBa B yIiepd OCTaJIbHBIM BOIIPOCcaM Teopuu mnpasa. CraBiias
[IEHTPaJbLHOW W TJIaBHOM, BBINIE/IIAs HA TEPEIHUN IJIaH TpodiieMa TOHATHS TpaBa
3a4acTylo JOBJENa HaJ NPOYMMHU TEOPETUYECKMMH BOIPOCAMHU IIpaBa, B TOM YHCIIE
Ha/l BONPOcOM 00 0OBeKTe HayKHW Teopuu mpasa. K HacTosAeMy BpeMEHH MOXKHO
oJlaraTh, 4TO CJIOKUBLIEECS B IOPUIANYECKON HAyKe MOJIO)KEHUE C MOHSATHEM IIpaBa,
B TOM YHUCJI€ CUTyalus C IUTIOPaJIU3MOM MHEHH, BO MHOTOM SIBJISIETCSl CIIEACTBUEM
PEaNM30BaHHOTO KEJIaHUs YYEHBIX U MPaKTUKOB «CHauaja MOHSThH MPaBo», a 3aTeM
CO3/1aTh «EAMHOEY MOHATHE MpaBa. EcTh, KOHEYHO, U HEKOTOPBIE UHBIE (PAKTOPBI, KO-
TOpbIE BIMSIOT Ha CHUTYyalUI0 C IUIIOPAJIM3MOM MHEHHHA O TOHSATHUU Mpasa. ITo,
HaIlpUMEDP, CBA3aHHBINA C UCIOJIb30BAHUEM MOJUTHUYECKON POJIU IOPUINYECKON HAyKH
HMHTEpEeC HEKOTOPBIX CIIOEB HACEIECHUS U JIPYTUX CYOBEKTOB COXPAHUTH CIIOKUBILIHUE-
Csl HOPSAKY, MCIIOJIb30BATh IOPUINYECKYIO HAYKY JJIS 3alUThl CBOMX MO3UIMHA U IIPO-
THO30B, B TOM YHUCJIE U IIyTeM €€ pe)OpMHUPOBAHUs, BIUIOTH /10 JIMKBUAanuu. Kak 3To
npomsonuio B Kazaxcrane, rae ¢ 2000 roga «HeHAPOKOM» MPEKPATUIIOCH TOCYIap-
CTBEHHOE (hMHAHCHUPOBaHHE NPO(PECCUOHATBHON IOPUINUECKON HAYKH.

BosBpamasics k nmpobiemMaM IUCKYCCHUU O TIOHSTUHU TpaBa, HY>KHO BCE K€ MPH-
3HATh, YTO UJES O MPUOPUTETHOCTH BOIIPOCOB MOHATHS IIpaBa JOCTAJIaCh B CBOE Bpe-
M$I COBETCKOM IOpUIMYECKON HayKe Kak Obl B HACJIEICTBO U3 MPOILIOTO, a CAMH ITH
UCCJIEIOBAHMSI CTAIM JAJIbHEUIIUM MPOAOHKEHUEM MHOTOBEKOBOM JAUCKYCCUH, KOTO-
past, o MHeHHIO P. Anekcu, npoTekaeTr BOT yke B TeueHHe 0oJiee IByX ThICSUEIeTUI
(Alexy, 2011:3). Ha pyoexe XIX—XX BekoB B Poccun Ki1acCHK UCTOPUH U (PHIIOCO-
¢um mpaBa E.H. TpyOerkoit 0 MpHOPUTETHOCTH TOHATHUS IpaBa B FOPUIAMYECKOM
HayKe mucan cienymwouee: «...Ilepasg u ocHOBHas 3ajJaya SHIUKJIONEINH MpaBa 3a-
KJIIOYAaeTCs B ONPEJEIIEHUN caMOoro NOHATUS npaBa. [Toka Mbl He BBISICHMM cebe, 4yTo
TaKOe MPaBO BOOOIIE, BCE HAIIU CYXICHUS O T€X WM JIPYIHMX KOHKPETHBIX BUAAX
npaBa OyayT CTpaaaTh HEACHOCTBIO, OTCYTCTBHEM ONPEIEICHHOT0 HAyYyHOIr'o CoJep-
)KaHus. ...IJlpu oTcyTCTBUM YJIOBJIETBOPUTEIHLHOTO ONpPENENCHUsl MOHATHUS NpaBa He
MOTYT OBITh TIPOBEICHBI SICHBIE TPAHUIIBI MEXKAY MPABOBEACHUEM U JIPYTUMH HayKa-
MU; IIPYU OTCYTCTBUM TaKUX IPaHUI] HAyKa MpaBa BCEr/la PUCKYET UM HE OXBAThIBaTh
BECh CBOM MPEIMET, WJIM COBEPIIATh 3aXBaThl U3 JAPYTUX, UyKIbIX €i oOjacTei 3Ha-
uus» (Trubetskoi,1998:14-21). IlocraBieHHass KJIacCHMKOM Oojiee BeKa TOMY Hasa[
3a71a4a yIOBJIETBOPUTEIBHOIO ONPEAEIICHHS MOHATHS MTpaBa AJisd MPOBEACHUS SICHBIX
IPaHuL MEXKIY NPaBOBEICHUEM U IPYTMMH HayKaMH JIOJDKHBIM 00pa3oM HE pelieHa
eAMHOoO0pa3Ho 10 HacTosuero BpemMeHu. [IpuumHa 3TOro 3akitoyaercss B TOM, YTO
cocraBneHHas E.H. TpyOeukum 3agaua o NpoBeJCHUN SICHBIX I'PAHUL] MEXKAY MPaBO-
BEJICHHEM W JIPYTUMH HAayKaM{ MPOCTO HE MOXKET OBITh pellleHa MyTeM CO3IaHHS
YAOBJIETBOPUTENBHOIO ONPEIeNICHNUs IOHATHUS MIpaBa. B naHHOM cily4ae ajisi pelieHus
YKa3aHHOM 3aJjaud HYXXHO YETKO pas3iudaTh OCOOEHHOCTH COOTHOIICHHUS TOHSTHS
IIpaBa ¥ CaMoro IIpaBa B IPOLECCE HAYYHOI'O NIO3HAHUS.
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CooTHolIeHUE NPaBa U MOHATHS NPaBa

B ropuanueckoii Hayke HEKOTOpBIE BOIIPOCH! COOTHOIICHHUS MpaBa M MOHATUSA
[IpaBa PacCMaTPHUBAIOTCS B KOHTEKCTE Pa3IUYeHUs] 0OBEKTa U IpeaMeTa UCCIIeIoBa-
HUS IopUandeckoil Hayku. [l paboT 1o Teopuu mpasa, B TOM YHCIIE HAYYHBIX JIHC-
cepTanui, MPUHLIUI BBIACICHNUS OTJECIBHO 00BEKTAa M OTAEIBHO MpEeIMETa HUCCIIEN0-
BaHUS CIIY)KHT y’Ke OOITIM MECTOM U 00s3aTeIhHBIM TpeOoBaHHEeM. B 3Toif cBsI3U CO-
BpEeMEHHasl IOpUINYEcKas JIUTEpaTypa 1o oOIIei TeOpuH rocy1apcTBa 1 rnpasa u Teo-
puHU IpaBa OTpaXkaeT JIBE MO3UIMHU 110 BOIPOCAM COOTHOIIEHUsSI 00BbEKTa U IpeaMeTa
UCCIIeIOBaHUsl TEOpHHM IpaBa. B oJHOM cilydae aBTOpBI IIPOCTO YKa3bIBAIOT OOBEKT
U KOHCTATUPYIOT, 4TO IPEIMETOM HCCIECIO0BaHUS IOPUIMUYECKON HAYKH SBISIOTCS
pas3JInyHble aCHEeKThl, YePThl U CBOMCTBA AaHHOrO 00BbekTa. Hanpumep, B TakoM KiIto-
ye C.3. 3uMaHOB MUIIET: «...00Ias TEOpHs MpaBa U OTPACIEBbIE MPABOBHIE HAYKHU
UMEIOT 00N 0OBEKT — MPaBOBasi CUCTEMA KaK KU3HEHHAsl PealbHOCTb, ... [PEIMETOM
SIBJISIFOTCS. 3aKOHBI M 3aKOHOMEPHOCTH, IPUHIUIIBI U BHYTPEHHSS B3aMMOCBSI3b JIBH-
JKEHHSI W Pa3BUTHA MPABOBOUM CHCTEMBI, B3ATOM KAaK COI[MATBHO-TIPABOBAsS NIEWCTBHU-
TETBHOCTH B 1esToM» (Zimanov, 1982:16—17). [I.A. KepumoB paccmatpuBaeT 00beKT
IOPUINYECKOI HayKH KaK MPaBOBYIO AEHCTBUTEIHHOCTD (IIPABOBYIO CUCTEMY), B paM-
Kax KOTOpOM KakJas M3 IOPUINYECKUX HayK UMeEeT CBOH IpeaMeT B BHJE OIpejie-
JeHHOTO (pparmMeHTa (COCTaBHOM YacTH) MpaBoBOK cucTeMbl. [loaTOMy, Kak mojiaraet
J.A. KepuMoB, «...0MUH U TOT K€ OOBEKT OKa3bIBA€TCs B IOJI€ 3PEHHMS MHOTHX OT-
pacieil IOpUIUUECKOro 3HaHMsS, YTO, OJHAKO, HE O3HA4yaeT COBMAJEHHs IpPEIMETOB
Kaxa0d u3 sTux Hayk» (Marchenko, 1998:10). P.3. JIuBmum UCXOIUT U3 TOTO, YTO
«...TIPAaBO — CJIOKHOE siBieHHe. OHO OXBaTBHIBAET KaK Obl TPU CIIOsS, TPU DIIEMEHTA.
[lepBbIii citoif — npaBoOBBIE UEH, TPABOBOE CO3HAHHE, BTOPOW — IPABOBBIE HOPMBI
U TpeTuil — oO0IecTBeHHbIe OTHOIIeHHS. [...] Teopus mpaBa m3ydaet Bce TpH CiIos,
BCE TPH dJIeMeHTa IpaBoBoit Matepuun» (Livshits, 1994:2-3).

Becpma moapoOHO BOmpockl 00bEKTa U IpeaAMeTa B IOPUAMYECKON HAYyKe OT-
paxkeHsl B pabotax B.M. CeIpbIX, KOTOpPBIH Hapsy ¢ 0OObEKTOM U NPEAMETOM HAayKH
o01elt Teopuu npaBa pazanyaeT Takke COOCTBEHHO TEOPHUIO U pOpMY TEOpuUH, e UC-
ToyHMK. Kak nonaraer yueHslil, «...npeaMeT ooO1ei Teopuu rnpasa MnpecTaBiseT co-
6011 cucteMy OOIIMX 3aKOHOMEPHOCTEH MpaBa Kak TOTAJIbHOTO LIEJIOT0, a TAKKE CO-
[IMOJIOTHYECKUX, IKOHOMUYECKHX, MOJIUTUYECKUX U HMHBIX 3aKOHOMEPHOCTEH, KOTO-
pble BIMSIOT Ha AEHCTBUE U pa3BUTHE NPaBa, €0 3aKOHOMEPHOCTEH, U CHCTEMY 3a-
KOHOMEPHOCTEH MO3HAHUS MpeIMeTa JaHHOW HAayKH, a MpaBOBas MPAKTUKA, a TAKIKE
COLMANILHO-TIOJMTUYECKAsl U MHAsl (HEIOpUAMYECKast) MPaKTHKA B TOW YacCTH, B KaKOH
OHa 00ycJoBIMBaeT (OPMHUPOBAHHE M PA3BUTHE NPABOBBIX SBICHHH M MPOLIECCOB,
BBICTYIAIOT JEHCTBUTENBHBIM OOBEKTOM OOINEeil TeopuH MpaBa M HHBIX OTpaciei
npaBoBeneHus» (Syrykh, 2001:93-113). IIpu sToMm «...00mas Teopus mpaBa Kak Teo-
pusl mpescTaBiIsieT co00i cucTeMy OOBEKTHBHO-UCTHHHBIX 3HAHMUH, KOTOpas Hanbo-
jJee TOJIHO U MocjenoBaTelbHO (0e3 JIOTM4ecKuX MPOTUBOPEUUii) OoTpaxkaeT oouue
3aKOHOMEPHOCTH CTaHOBICHUS M (DyHKIMOHHPOBAHHS IpaBa B (opMme MOHATHH, Ka-
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TEropuid, HAyYHBIX 3aKOHOMEPHOCTEW, MPUHUMUIIOB U TEOPETHUYECKUX KOHCTPYKLHI
U WHBIX TeopeTnueckux 3Hanmin» (Syrykh, 2001:133).

Brinenenue otaenbHO 00BEKTa M OTIEIBHO MpEAMeTa MCCIEIOBAHUS B TEO-
puH MpaBa U IOPUANYECKON HAYKE CTAJIO OJHHUM U3 Pe3yJbTATOB JAUCKYCCHH O IOHS-
TUY IIpaBa. B onpeneneHHoNl Mepe OHO SIBJIETCS TAKXKE CIEICTBUEM MHOKECTBEHHO-
CTH OTpacyiell IOPUINIECKON HAayKH, CIYKUT OOBSICHEHUIO TOTO (haKTa, YTO B paMKax
OJTHOTO M TOTO K€ 00BEKTa UCCIETOBAHNS KaX/1asl U3 IOPUINIECKUX HAyK NMEET CBOU
0CcOOBI TpeaMeT wuccienoBaHus. B 3ToM pakypce mpaBoBasi ACHCTBUTEIBHOCTD
NPECTaeT KaK HEeKUH LETOCTHBIA «OpraHU3M», OTAENIbHBIE OpPTaHbl 00 (YHKIHH
KOTOPOTO M3YYarOTCsl pa3HBIMU OTPACIIIMU IOPUAMYECKON MM MHON OOIIECTBEHHOM
Haykd. OTCro/la cleyeT, 4To cama MpaBoBasi N€WCTBUTEIBHOCTh HACTOJBKO CIOKHA
U MaciTabHa, YTO HE MOXKET ObITh OXBaueHa MPEIMETOM KaKoW-TM00 OJTHOW U3 IOpHU-
JTMYECKUX HAyK, a HICTOPHUYECKOE Pa3BUTHE OOIIECTBA U HAYKU MIPUBEIH K HEOOXO1u-
MOCTH W3YyY€HHs IPAaBOBOH CHUCTEMBI C IOMOIIBI0 MHOIMX OTpaciied HayKH, B TOM
YHCIIE LEIbIM KOMILJIEKCOM IOPUINYECKUX HayK. JlaHHAs TEHIEHIHS MPOJI0JIKAET CO-
XpaHATbCA U pa3BuBaThCsA. C TeUEHMEM BpPEMEHM MOSBISIOTCA HOBBIE WM YXOIAT
CTapble OTpaciiu MpaBa, IPABOBbIE HHCTUTYTHI, HAIIPaBJICHUS B IOPUIUYECKON HayKe,
MPOUCXOMAST U3MEHEHHUSI B COJAEPNKAHUU NPEIMETOB OTpaciedl IOpPUANYECKOW HayKd
(Khabrieva, Chirkin, 2005; Tikhomirov, 2014:1-18; Muromtsev, 2000:9-20; Mu-
romtsev, 1987; Lazarev, 2015; Syrykh, 2017; Vlasenko, 2015:298-431).

CeromHs Ha MpaBO KaKk OOBEKT MCCIIEIOBAHUS HAYKU OKAa3bIBAET CYIIECTBEH-
HOE BO3/EHCTBHE, Hampumep, uudposas peanbHocTs. C noseieHueM 1U(poBoi pe-
aIbHOCTH B paMKax NMPaKTUYECKH BCEX OTpaciiel MpaBa BO3HUKIN COOTBETCTBYIOLIUE
npoOJIeMbl MPAaBOBOTO PETYJIMPOBAHUS U BBHIPAOOTKHM ONTHMAIBHBIX FOPUINYECKUX
KOHCTpyKimii?. [IpaBo cTano He TOIBKO MHCTPYMEHTOM Pa3BUTHs HU(POBOI peasnb-
HOCTH, HO 1 00BbEKTOM BO3JEHCTBUS «M(pOBU3aLUI». BO3HUKAIOT M3MEHEHHS B CO-
nep:xanuu, popme, MexaHu3Me AeUCTBUs mpaBa. OJHAKO B TOKTPUHE U B IOpHIUYC-
CKOM MpPaKTUKE HET MOKa JOCTATOYHO ACTAJIbHOIO MOHMMaHUs HAIpaBJIeHUN U Mexa-
HU3MOB 3THUX TpaHchopMaImii, ux 3akoHoMepHocTel. [IpaBo B pamkax 1udpoBoii pe-
QIBHOCTH TIOKA3bIBA€T, YTO LU(POBAsi peaJbHOCTh MOXKET MEHSTh MPaBO, BO3JCH-
CTBOBATh Ha PETYJIATUBHBIN MOTEHIMAT U 3PPEKTUBHOCTD MpaBa, OTKPHIBATH JOPOTY
Wi OJOKUpPOBaTh ACMCTBHE OTpacieil mpaBa U MPAaBOBBIX HHCTUTYTOB, XOTS CETOTHS
HaIpaBJICHUs], TPAHUILIBI U MIpe/iesbl TAKUX HOBILECTB HEAOCTATOYHO sicHbl. Kak mouna-
raetr T.5. XaOpueBa, MOKHO MIPOrHO3UPOBATDH PSIZL «...BO3MOYKHBIX BapUAHTOB Jallb-
HEeHIIero pa3BuTHs cOObITHIL: 1) mpaBo TpaHCHOPMUPYETCS B MHOW COLMATIBHBINA pe-
TYJISTOp, JOIyCKas MOSIBIEHUE MPOrPaMMHOIO KOJa UM HEKOW TMOpUIHON (opMbl;
2) mpaBO COXPAaHUT CBOM CyOCTaHUMOHAJIbHBIC MPU3HAKU U OyEeT «MUPHO» COCYIIIE-
CTBOBATh C MPOTPAMMHBIM KOJOM; 3) TMOSBUTCS HOBasi HOPMAaTHUBHASI CUCTEMa, KOTO-

2 [1Ikona MONOABIX YYeHBIX-FOpHCTOB 2018 roj. THCTUTYT 3aKOHOJATENLCTBA M CPABHUTENILHOIO NPaBOBe/Ie-
s npu IlpaButenscrBe Poccuiickoii ®eneparuu, available at: https://izak.ru/science/shkola-molodykh-
uchenykh/shkola-molodykh-uchenykh-yuristov-2018-god/ (Accessed 15 May 2020).
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pasi 3aliMeT CBOIO HMIIY B CUCTEME COLIMAIbHBIX HOPM, Hapsay ¢ IPaBOM, MOPAJIbIO,
penurueil. OgHaKO 3TOT BapUaHT MOKHO HPOTHO3MPOBATH HA CaMylO0 OTAAJICHHYIO
TIePCIEKTHBY» .

Eme oxna mo3umusi y4eHBIX KacaTelIbHO BBIJICICHHS OTICIBHO OOBEKTa
U OTIIENBHO MpeaMeTa IOPUINYeCKON HaAyKH OCHOBBIBAETCS HA BBIBOJE O TOM, UTO
B HayKe OOIIel TeopHH mpaBa MPEeIMETOM SIBIISICTCS MOHATHE MpaBa (Kak yKa3bIBa-
J0Ch, AUCKyccroHHOe). B aroit cBs3u B.C. HepcecsHi, Hanpumep, THIIET CIEAy-
IOIEe: «...00bEKTaMHU IOPUINYECKON HayKHh SBISIOTCS TNPaBO U TOCYAAapCTBO,
a MpeIMETOM — OCHOBHBIE CYIITHOCTHBIE CBOMCTBA MpaBa U rocyaapctBa» (Nersesyants,
2004:4). CxoxuM 06pa3oM MPOBOJKT pa3inucHUE 00bEKTa U MPEIMETA FOPHINIECKOM
Hayku A.B. [1ossikoB, KOTOpBIN TOAraeT, 4To «...00beKT HAyKH — TO, Ha YTO HaIpas-
JieHa TIO3HaBaTeNbHas JIeATeNIbHOCTh. [IpeMeT HaykKu — COBOKYNMHOCTH 3HAaHUI 00
00BeKTe, 3aJlaHHBIX CIEMUPUISCKIM pakypcoMm ero paccmorperus» (Polyakov,
2003:18). Ecnu ciieioBats Jiorvke BbickasbiBanus A.B. ITonskoBa 00 00bekTe U mpe-
MeTe HayKH, TO MOJKHO YTBEP)KIATh, YTO KOTJIa OOBEKTOM HAyKH SIBIISIETCS MIPABO, TO-
r7la PEeIMETOM HayKH SIBIISICTCS TIOHATHE MpaBa (COBOKYITHOCTh 3HAHHWH O IpaBe, 3a-
JAHHBIX crielM(UIECKUM pakypcom ero paccmorpenus). B.C. Hepcecsai mo npeame-
Ty 0o0Ilel TeOpuH MpaBa NpSAMO YKa3blBaeT Ha CIEAYIOIIEE: «...MPEAMETOM FOPHUIU-
YECKOW HayKH SIBJISIFOTCSI TIOHATHE TpaBa U MOHITHE TOCYJapCTBa, MOCKOJBKY CYIIl-
HOCTHBIE CBOMCTBAa OOBEKTa B COOTBETCTBUU C TPEOOBAHUAMHU HAYYHOTO (TEOpETHYE-
CKOT0) MO3HAHUSI MO>KHO aJIeKBaTHO BBIPA3HUTh JIMIIL B TAKOW BBICIICH MO3HABATEIb-
Ho#t hopme, kak mousitre» (Nersesyants, 1999:1-9).

Muenue B.C. Hepcecsinnia u A.B. TlonsikoBa 0 TOM, 4TO MpeAMETOM IOPUIH-
YEeCKOW HAayKH SIBIISICTCS IOHATHUE MPaBa, UMEET 0c000€ METOA0IOTHIECKOE 3HAYCHHUE.
OHO B KOHTEKCTE NPUHIIMIA PA3IUYCHUS] 00bEKTa U MpeAMeTa IOPUINIECKON HayKU
MO3BOJISIET PABUIIBHO PACCTABUTh AKIIEHTHI B OTMEUYEHHOH BBIIIE TUCKYCCUH O TIOHS-
THH TIpaBa. B 4acTHOCTH, HA TOM OCHOBaHHMH, YTO OOBEKTOM HCCIIECIOBAHUS FOPUAU-
YECKOW HAYKH SIBIISIETCS MPaBO, a MPEIMETOM JaHHON HAYKH SBIISETCS MOHATHE Tpa-
Ba, MOXXHO CJeJlaTh OYEBHJHBIM BBIBOA O (PaKTe MPOM3BOIHOCTU TOHATHSA TpaBa
(mpeamera) ot camoro mpaBa (00bekTa). [IocKoIbKYy B caMOi HOPUIMYECKON HayKe
Tak)Ke OOLIENPUHATO, YTO IEPBUYHBIM SIBIISIETCS OOBEKT HAYKH, TO €CTh CaMo TpaBo,
a BTOPUYHBIM SIBIIIETCS MPEAMET HAYKH, TO €CTh MOHITHE MpaBa, OMMUOOYHBIM Tpe/I-
CTaBJISIETCS MHEHHUE O TOM, YTO MepBasi U OCHOBHAs 3ajjauya TEOPUH IpaBa 3aKIH0YaeT-
Csl B ONPEJCIICHNUH MOHATHUS NpaBa. HampoTus, sBiseTcs O4eBUAHBIM U OECCIIOPHBIM
TOT UCXOJHBIA (PaKT, 4TO B OKPY’KArOIIeM HaC MUpE CHayajla BOSHHUKAET MpaBo, O KO-
TOPOM NOTOM BbIpabaThIBaeTCs MOHATHE MpaBa. IIpu TakoM paccMOTpEHUH COOTHO-
LICHUS MIPaBa M MOHATHA MpaBa MOJIYYaeTcsl, 4TO MPaBO KaK OOBEKT BO3HUKAET U CY-

3 [1Ikona MONOABIX YYEHBIX-FOPHCTOB 2018 rof. THCTUTYT 3aKOHOJATENLCTBA M CPABHUTENILHOTO PABOBEIE-
s npu IlpaButenscrBe Poccuiickoii ®eneparmu, available at: https://izak.ru/science/shkola-molodykh-
uchenykh/shkola-molodykh-uchenykh-yuristov-2018-god/ (Accessed 15 May 2020).
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LIECTBYET IO HayYHOIO MO3HAHUS U CaMOro MO3HAIOIIEro CyObeKkTa, UMEET MECTO BO
BpPEMEHU paHbIIIe HAavala aKTUBU3AIMY HAYYHOU JIeATEIbHOCTH.

OtMedeHHas MMOCIeI0BaTeIbHOCTh BOSHUKHOBEHHUS TpaBa W MOHATHS ITpaBa
BO BPEMEHU HEOOXOAMMO NETEPMHHHUPYET JOTMKY M METOJUKY HAYYHOTO MO3HAHUS.
Vcxonnast mo3uIMs COCTOUT B TOM, OOBEKTOM HCCIIEIOBAHUS TEOPUH IMPABA CITYKUT
HE TOHATHE TpaBa Kak (opMa MBICIH O MpaBe, a caMo MPaBO KaK KOMIIOHEHT ITPaBo-
BOW CHCTEMBI, KaK HEKOE NEPBOHAYAIBHOE IIeJI0e, KOTOPOe OOBEKTHBHO BBIJICIECHO
B X0JI¢ OOIECTBEHHON MPAaKTUKU U MOo3HaHUA. [103TOMy Mpu MOCTPOCHUM HAYYHOM
TEOpHUH TpaBa MEPBUYHBIM SIBIISIETCS HE BOIPOC O TMOHSATUH IpaBa, a BOIPOC 00 00b-
€KTe HMCCIIEI0BaHus, TO €CTh BOIPOC O CAMOM IIpaBe Kak 0coOOM (parMeHTe OKpY-
KAIOIIero Hac Mupa. HampoTuBs, mpu BBIABIKEHHHM B TEOPHM MpaBa Ha NEpeIHUI
IUIaH BOIIPOCA O MOHATHUU NpaBa MPOMCXOJUT OLIMOKAa METOJI0JOTHYECKOro Xapakre-
pa, MOCKOJIBKY Ha CaMOM JieJie Hay4YHOe NO3HaHUEe HAYMHACTCS U JOJDKHO HAUMHATHCS
WMEHHO C HCCJIEIOBaHUS BOIpoca 00 OOBEKTe TeOpHH, KOTOPBIH BCerja CBSI3aH
¢ mpobaemMoii BeIOOpa.

B 3agauy nanHoi#l paboThI HE BXOIUT MOJIPOOHOE PACCMOTPEHUE TEOpETHUIE-
CKHX BOIIPOCOB BbIOOpa 0OBEKTa MCCIEAOBAHUS HAYYHOW TEOPHH, MOCKOJIBKY Ha
9TO MOHaao0uiICs 661 00beM He 0AHOHM cTaTbu. OJHAKO B CHUIIy 3HAYUMOCTH 3THUX
BOIIPOCOB CJIETyeT BKpAaTIEé OCTAHOBHUTHCS Ha HEKOTOPHIX U3 HUX MPHUMEHHUTEIHHO
K Halleil Teme.

O BbI0OpE 00BEKTA TEOPUH

Kak mosararor HaykoBe[bl, IIOCTPOEHUE TEOPETUYECKOIO 3HAHMS — 3TO
CTYIIEHb, OCOOBII ATan B HAYYHOM MO3HAaHMM 00BeKTa. /0 HEero cymecTByeT 3Tamn
SMIHUPUYECKOTO, JAOHAYYHOTO MO3HAHHMS OOBEKTa. 37ech MO3HAHME HAYMHACTCS
C IBW)KEHHUS OT KOHKPETHOro K abcTpakTHOoMy. Ha 3TO# mepBoHavanbHOW, aHAIU-
TUYECKOHN CTYIEHU MO3HAHUS JIIOAM UMEIOT JEJIO C MEePBOHAYAIBHBIM 11€JIbIM, KOTO-
poe OOBEKTUBHO BBIACICHO B X0/€ OOIIECTBEHHOM MPAaKTHUKU M Mo3HaHusA. OIHAKO
OTO BBIACJICHHOC B NPOLECCE MPAKTUKU U OMIIUPUICCKOr'O MO3HAHUSA IICPBOHAYAJIb-
HOE 1IeJIO€ Ha3bIBAETCS M IPEACTAeT MEePBOHAYAIBHBIM IIOTOMY, YTO OHO €UIe HE
IIPOAHAJIU3UPOBAHO, U OHO JACT TOJIBKO CO3EPLATEIIBHOE, XA0TUYECKOE IMPEACTAB-
JICHUE O LIeJIOM Kak (pparMeHTe oKpy»Kkaromero mupa. Ha 3Toit HauanbpHOM, TOHAYY-
HOM CTaguy MO3HAHMS YEIOBEKOM OCYILECTBISAETCS IMIMPUYECKOE PACCMOTPEHHE
oObekTa. [loaToMy Ha HaHHOW CTyNEeHU NO3HAHUA 00 OOBEKTE CYILECTBYET TOJIBKO
4yBCTBEHHO-KOHKPETHOE, ITIOBEPXHOCTHOE IPEJCTaBICHUE KaK O LIEJOM. JTO 4yB-
CTBEHHO-KOHKPETHOE IIPeJCTaBIeHNEe 00 0OBEKTEe €CTh HEMOJIHOE, TaK KaK Ba)KHEH-
LIME ACMEKThI, 3JIEMEHTHI, ONPEIEICHHOCTH OOBEKTa €Ie HE BbIABIEHBI. MOXKHO
CKa3aTbh, YTO Ha 3TOM ITaIle YeJOBEK BbIpabaThIBacT 00 00BEKTE MpeIIIecTBYIOLIEE,
abcTpakTHOE 3HaHUE, 00bEM U COJEp)KaHHE KOTOPOrO OKa3bIBAIOT OINpPE/eTICHHOE
BJINAHHUEC Ha XOI I[&]'II)HGIZHICI‘O HAaYy4YHO-TCOPETUYCCKOr'o IMO3HAaHUA, B TOM YHCJIC
U TIpU BbIOOpE 00BEKTa HCCIIeTI0BAHUS.
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B ¢wunocodekoii nuteparype ykasblBaeTcs Ha HEJOCTaTOYHOCTH I€pPBOHA-
YaJbHOTO IEJIOT0, JAaHHOTO B CO3EPLAHMH, MOTYEPKUBACTCS HEOOXOAUMOCTh Teope-
THYECKOTO TIOCTHXKEHHSI KOHKPETHOTO M YTBEP)KAAETCs, YTO TOJIBKO B pe3yibTare
Pa3MBIIUICHUS BO3MOXKHO MUMETh MCTUHHOE 3HaHME. XOTS B HETOCPEACTBEHHOM CO-
3eplaHuM CyOBEKT MMEET mepea coO0oi Bech OOBEKT B IIEIIOM, HO JIMIITh BO BCECTO-
POHHE Pa3BUTOM TO3HAHHWHU, BO3BpALIAIONIEMCS K (hOpME MPOCTOTO CO3EPIAHUs, 00b-
€KT CTOUT Tepell CyOBbeKTOM Kak HEKOTOpasi BHYTPH ce0sl pacusieHeHHas!, CHCTEMAaTH-
yeckas 1esIoKynHocTh (Gegel’, 1977:278).

TeopeTnueckuii 3Tan Mo3HAHUA — 3TO CIEAYIONIMH MOCIE SMIIMPUIECKOTO,
KaueCTBEHHO HOBBII 3Tall MO3HABATEIbHON AEATEILHOCTH, KOT/Ia CTABUTCS 3a/1a4a Ha
OCHOBE JIOCTIDKCHHH TPEIBIAYIIEr0 YPOBHS IO3HAHUS BOCIIPOM3BECTH OOBEKT Kak
KHMBOE, KOHKpETHOe Iiejioe. B cmily 3TOro Ha HayalbHOM CTaJuM TEOPETHYECKOTO
YPOBHS MMO3HAHUS BO3HUKAET HEOOXOAUMOCTH B TOM, YTOOBI 3aHOBO €IIle pa3 MpoaHa-
AM3UpoBaTh 00bEKT. OJHAKO 3TOT aHANW3 KaK MOMEHT TEOPETHYECKOTO MO3HAHUS
00BEKTa MPUHIUITHAIBHO OTIUYACTCS OT M3YYEHHUs] 0OBEKTa Ha IMIIUPHUYECKON CTY-
NeHH TMOo3HaHMsA. Ecnu Ha CTynmeHW SMIUPUYECKOTro MO3HAHUS 00BbEKTa pedyb HIET O
BBISIBJICHUH BCE OOJIBINETO YHCIA MPU3HAKOB, YE€PT M CBOMCTB 00BEKTa, TO NMPH aHa-
nM3e, SBISAIOMINMCS Ha4albHBIM MOMEHTOM TEOPETHYECKOH CTYNeHU MO3HAHMs, C Ca-
MOro Hayajia CTaBHTCS 3ajlaya BBIIBHTH BCeoOllee onpesesieHne 00beKTa, ero MMMa-
HEHTHbIC TPAHUIIBI, IMes BBUY MOCTOSHHO yJepKUBATh B IOJIOBE HPUPOY LEIOCT-
Horo oobekTa (Abdildin, 2014:302—306). HbIME ClTIOBaMH, B OTIIMYUE OT IMITHPHYC-
CKOW CTyIEHH IMO3HAHWs HAa HA4YaJbHOM JTalle TEOPETUYECKON CTYNEHH IO3HAHHS
O00BEKT aHAJM3UPYETCS HE CKOJIb YTOIHO, a 10 TOrO Ipejerna, A0 TeX MapaMeTpoB,
ONMUPAsACh Ha KOTOPbIE BO3MOXXHO TEOPETHUYECKH BOCIIPOW3BECTH JAHHBI KOHKpPET-
HbIid 00beKT (Abdildin, 2014:306). OqHUM U3 pe3yIbTaTOB TAKOTO MPEABAPUTEITHHO-
ro TEOPETUYECKOTO aHAIN3a Ha HAYAJIbHOM STare HAyYHOTO IMO3HAHMS SBISETCS MPO-
BEJICHWE M 3aBEpIICHHE JIOTHYECKOW OIepaunud BBHIOOpa OOBEKTa HCCIICTOBAHUS
HAy4YHOU TECOPUH.

Takum obOpazom, [UIsl 1iesiel TOCTPOCHUSI HAyYHOW TEOpHH IpaBa BOMPOC 00
00bEKTe JTaHHOW TEOPHH SBIISETCS TIEPBUYHBIM 10 OTHOIIECHHIO K BOIIPOCY O MOHATHH
npaBa. Jleno B TOM, 4TO OOBEKTOM HAYYHO-TEOPETHYECKOrO IO3HAHHSA, B JaHHOM
clly4yae — TEOpHH IIpaBa, CIYy)KUT HE TOHATHE, a HEeKas KOHKPETHas pealbHOCTb.
B TeopeTHyeckOoM MBINUICHUN KOHKPETHBIN, BHYTPEHHE B3aUMOCBS3aHHBIN OOBEKT
HEBO3MOXHO IIO3HAThH Cpa3y, a JIMIIb BO3MOXKHO BBIPA3UTh €0 TEOPETHYECKU B pe-
3yJbTaTe MOATAITHOTO U MOCIIEI0BATEIBHOTO JIBHKCHHUSI MBIIUICHUS OT a0CTPaKTHOTO
K KOHKpeTHOMY. Eciy 11e1bi0 Hay4qHO-TEOpeTUYECKOTO MBIIIICHHUS SBIISETCS BOCIPO-
n3Be/iIeHHe 00bEKTa B JIOTHKE MBIIUICHHUS, TO BOIPOC O HAYYHO-TEOPETHYECKOM, KOH-
KPETHOM BOCIIPOM3BEICHUN OOBEKTa HE CTAaBUTCS C CAMOTO Hayajla MO3HAHHUS, a SB-
JsieTcss 3ajadeil Oosiee pa3BUTOrO IMO3HAHMS W BbIpaXeHUs oObekra. B HayuHo-
TEOPETHYECKOM MO3HAHWU OOBEKT, IEIOCTHOCTH BOCIPOU3BOIUTCS MBIIUICHUEM IO~
CPE/ICTBOM BOCXOXKICHHUS OT a0CTPaKTHOTO K KOHKPETHOMY, B KOTOPOM aJI€KBAaTHO
OTpaXkaeTcs peabHO-UCTOPUIECKHUH MPOIecC BOSHUKHOBEHHUS U PAa3BUTHS O0HEKTUB-
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HOro KOHKpeTHoro. IIpu TakoM MeToze TeOpeTHYECKOIro MO3HaHHs HEU30€KHO BO3-
HUKAET BOIPOC O BEIOOpE 0OBEKTA.

Takum 00pa3oM, PeTPOCTIEKTUBHBIA aHATN3 HEKOTOPBIX JAHHBIX HAyKOBEIe-
HUS U CBEJICHUI U3 AMCKYCCHHU O IUIIOPAIM3ME MOHATHS IpaBa IMOKa3bIBAET CIEAYIO-
mee. B ropuamgeckoit Hayke 4eTKO pa3IndaroTcsl U HE CMEIINBAIOTCS MEXITy COOO0n
TEPMUHBI «IIPABO» U «IIOHATHE MpaBa». OJHAKO CaMM TEOPETUKHU IIPaBa B paMKaxX MHO-
TOBEKOBOM JIUCKYCCHU O TIOHSATHH IpaBa MPOJOJDKAIOT OCTaBATHCSA €IUHBIMU B TOM,
YTO MpPaBO KaKk OOBEKT HAyYHOI'O HCCIIEIOBAaHMS KaXK[Iblii TEOPETUK BBIOMPAET IO
CBOUM HMHJUBHYaJbHBIM KPUTEPUSIM U MEpPKaM, HE3aBUCUMO OT BCEX JAPYI'HX CyOb-
exToB. [IpencTaBuresnn pasHbIX HALMOHAIBHBIX MPABOBBIX CHUCTEM U Pa3HbIX TUIIOB
NPaBOINOHMMAHUS, PA3HBIX HAYYHBIX LIKOJI I10-Pa3HOMY OCYILECTBIISIOT JIOTHUECKYIO
ornepaluio BelOOpa 00beKTa UCCIe0BaHUs HAyKU INpaBa (FOpUANYECKON Hayku). 3a
MOATBEPK/ICHNEM JIAHHOTO BBIBOJIA JAJIEKO XOAUTh He Hajo. Hampumep, JI.U Cnupu-
JIOHOB ITUIIET O TOM, YTO «...I[PABO — CUCTEMA UCTOPUYECKU BO3HUKAIOIIUX MPABHI
MOBEJICHHS, SIBJISIONIMXCS MacIiiTaboM CBOOOIBI PAaBHBIX CYOBEKTOB, OTHOIICHUS
MEX]Iy KOTOPBIMU COLIMAIBHO 3HAYUMBI, SBJISIFOTCS YaCThIO OOIIECTBEHHOTO MOPSIKA
U OTOMY 00eCIeunBarOTCs rOCy/1apCTBOM TPH BBITTOJHEHUH UM OOIIMX €N Hacee-
Hus» (Spiridonov, 2000:101). A.b. BenrepoB BbAENsET «...NMPABO KaK HUMEIOIILYIO
OOJIBIIYI0 COLMAIBHYIO LEHHOCTh PETYJSATHBHYIO CHCTEMY, KOTOpas C IOMOUIbIO
(opMasIbHO YCTaHOBJIEHHBIX WJIM 3aKpEIUICHHBIX HOpPM (TIpaBWJI MOBEIEHUs), BbIpa-
KEHHBIX B HOPMAaTUBHBIX aKTaX, CyJeOHBIX MpeTeHAEHTaxX, ApYyrux ¢opmax u obdec-
[IEUYEHHBIX BO3MOXKHOCTBIO TOCYAApCTBEHHOI'O NPHHYKICHHS, BO3JCHCTBYyeT Ha 00-
IIECTBECHHBIE OTHOLICHUS C IENbI0 UX YIOPSAIOYCHHUs, CTAOMIM3aluu 00 COIUalb-
HO Heobxoaumoro passutus» (Vengerov, 2005:379). B.JI. IlepeBanos u B.U. Jley-
IIMH B CBOEM Y4YE€OHHKE MHIIYT, YTO «...NMPABO — 3TO OOYCIIOBJIEHHAsI IPUPOIOH Ue-
JOBEKa W OOIIecTBAa M BBIPAXKAIOUIAss CBOOOAY JIMYHOCTH CHUCTEMa PETYJIHPOBAHUS
OOIIECTBEHHBIX OTHOILIEHHH, KOTOPOH MPUCYIIH HOPMATUBHOCTH, (pOpMajIbHasL Ompe-
JIeIEHHOCTh B O()MIIMAIBHBIX UCTOYHHKAX U 0OECIEYEHHOCTh BO3MOYKHOCTBIO TOCY-
napctBeHHoro npunyxaeHus» (Korelskii, Perevalov, 1998:226).

Bonbmioe paznooOpasue B BbIOOpe MpaBa Kak 0ObEKTa HAYYHOTO MO3HAHUS
UMEET MECTO B TpyAax 3amaiHbIX ydeHbIX. Kak mokasan mpoBeneHHbll P. Anexcu
aHanu3 ux Tpyaos, M. Bebep nomaraer: «...Cucrema A0KHA Has3bIBaTheA ... Ipa-
BOM, €CJI OHa BHEIIIHE TapaHTHPOBAaHA BO3MOKHOCTHIO ((DU3HMUECKOTO WM IICUXHYe-
CKOI'0) MPHUHYKAECHUS CO CTOPOHBI COLMAIILHON IPYMIIBl JIIOJEH, JeHCTBUS KOTOPOH
HaIpaBJICHbl Ha IIPUHYKAECHUE K COOJIIOJCHUIO IIPAaBUJI MIOBEACHUS UM IPECIe0Ba-
Hue HapylieHui»; JI. OCTUH CUMUTAET: «...NIPaBO €CThb COBOKYITHOCTb IIPHKA30B, yCTa-
HOBJICHHBIX CYBEPEHHOW BJIACTBIO U MOAKPEIUIEHHBIX BO3MOXHOCTBK IPUMEHEHUS
NpUHYIUTENbHBIX Mep»; . Kenb3eH BblenseT npaBo Kak «HOPMATHUBHBIN MPUHY -
TEJIBHBIA TOPAOK», IEUCTBUTEIBHOCTh KOTOPOro Oa3sHpyercss Ha IMOCTYJIHUPYEeMOM
ocHoBHOI1 HopMme; O.Y. XonMc o npaBe nuieT: «...JIpexckasanus, kak cyasl OyayT
pemaTh Ha caMOM Jiefie ¥ HU4ero OoJjee, SIBISAIOTCS TeM, 4TO S HOApPa3yMeBaro I0J
npaBom»; coryiacHo I'. XapTy, mpaBoM MMEHyeTcsl CUCTeMa IpaBMJI KOTOpas MOXKET
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ObITh MIICHTHU(UIMPOBAHA HAa OCHOBE MNpaBHJa MO3HAHUS WM npusHaHus (Alexy,
2011:16-22). Hakonen, B TonkoBom cioBape C.M. Oxkerosa Juisi MIHUPOKOTO Kpyra
yuTaTeNeil pa3bsACHAETCS, YTO IMPAaBO — 3TO «COBOKYITHOCTh YCTaHABIMBAEMBIX
U OXpaHSIEMBIX TOCYIAapCTBEHHOH BIACTHbIO HOPM U TPAaBHJ, PETYIHPYIONNX OTHO-
IeHus moeii B 00IIecTBe, a TaKkKe HAyKa, H3ydalomas 3TH HOPMbI»~,

Kak BbITEKaeT M3 M3JI0)KEHHOTO, YKa3aHHBIE BBIIIE BHIHBIC TEOPETHKH IMPaBa
OJTHIM U TEM K€ CIIOBOM «IIPaB0» 0003HAUAIOT pa3Hble, HE COBMAJAIONINE MEXKITY CO-
00l (parMeHThI OKpYIKAroIIero Hac Mupa. BeIOOp Ka)kI0ro y4eHOTo SBIISETCS CTPO-
IO MHAMBHUIYAJIbHBIM M OPUTHHAIBHBIM, 110 HA0OpY MPU3HAKOB 00BEKTa MCCIIEI0Ba-
HUS HE COBIAJAeT C BBHIOOPOM JAPYTUX YUYEHBIX, 32 HCKIIOYCHHEM HAaMMEHOBAHUS
«tmpaBo». Tem caMbIM Ha MPAKTHUKE OKA3bIBACTCS, YTO MPU BEIOOPE 00bEKTa HAYYHOTO
UCCJIeJIOBaHUA B OOIIEH Teopuu MpaBa MCCIIENOBATENIIMUA BHIOUPAIOTCS pa3Hble 00b-
€KTBI JUIsl U3yYeHUsI, XOTsI 0003HAYAIOTCS 3TH pa3Hble ()parMeHThI 1eHCTBUTEIEHOCTH
OJHIUM M TE€M X€ TEPMHHOM «IpaBo». VHBIMH CIOBaMH, Ha TPAKTHKE TEPMHHOM
«TIpaBO» YUYEHBIMH O0O3HAYAIOTCSl pa3Hble OOBEKTHI, KOTOPHIE BHIOPAHBI Ha OCHOBE
CyOBEKTHBHBIX MPUCTPACTUH W mpeAnouTeHuid. HecMoTps Ha CX0XeCTh OTIEIbHBIX
MIPU3HAKOB y BBIOPAHHBIX OOBEKTOB HAYYHOTO MO3HAHUS, CAMH 3TH OOBEKTHI MpEJ-
CTaBJISIIOT COOOW BCE-TaKW pasHble (parMeHThl OKpykaromero mupa. Ilostomy He
NPUXOJIUTCS PACCUMTHIBATH HA TO, YTO IO pe3yJbTaTaM HAyYHOTO MCCIEIOBAaHUS pa3-
HBIX 00BEKTOB OYyJIET MOIYYEHO «EIUHOE» MOHITHE MpaBa.

NuauBuyalbHOCTh U OPUTHHATBHOCTH BBIOOpA MPHUCYIIH, KaK OKa3bIBaeTCH,
HE TOJBKO YKa3aHHOW TpyTIe TEOPETUKOB IMpaBa, HO M1 MHOTHM JIPYTUM CyOBEKTam
HAYYHOTO MO3HaHUs mpaBa. OJHAKO B 3TOM CIIy4ae OPUTHHAIBHOCTD M WHIWBUIY-
IBHOCTh MOJXO/IOB B BBIOOpE 0OBEKTA MCCIICAOBAHMS KaK pa3 SIBIAIOTCS WCTOYHU-
KOM IPOAOJDKAIOIINXCS AUCKYCCUI O TIOHSTHH TpaBa.

3aKJ/oueHue

Heinb3s npuiiTy K €IMHOMY MHEHHIO O IOHSATHHM IpaBa, €CJIM MCCIEJ0BATENN
BBIOpAJIM M M3Yy4alOT HE OAMH U TOT €, a Pa3Hble OOBEKThl C HA3BAaHHEM «IIPaBO».
CrnenoBarenbHO, OOLUIMM MIPU3HAKOM, KOTOPBIN MPHUCYI IOPUAUYECKON HAyKe, SIBJISA-
eTcsl OTCYTCTBHE €IUHBIX KpUTepueB BbIOOpa IpaBa Kak OOBEKTa HAyYHOIO IO3Ha-
HUSL. MOXXHO YTBEpKAaTh, YTO 10 HACTOSIIETO0 BPEMEHHM B TEHM MHOTUX M JOJITHX
JUCKYCCHIM O TMOHATHM IIpaBa OKAa3ajcsl BOIPOC O BBIOOpEe OOBEKTa HMCCIEIOBAHUS
HayKu oOlIel TeopuM IpaBa, MOCKOIbKY HE pa3paboTaHbl €IUHBIE KPUTEPHU OCY-
LIECTBJICHUS JIOTHUECKON onepanuy 1o BeIOOpY 00bekTa Teopuu Ipasa. B mponecce
pa3pabOTKU €AMHBIX KPUTEPUEB BbIOOpA OOBEKTOB MCCIIENOBAHUS HAyK MOXHO pa3-
Jau4aTh OOIIME U MHAMBUAYaNbHbIe KpuTepuu. OHUM U3 OOLIUX KPUTEPUEB CIIYKUT
KOHKPETHOCTb MJIM a0CTPaKTHOCTh 00bEKTa UcciaeoBanus. [[puMeHuTeNnbHO K paBy

4 Tonkossiii cnosaps C.M. Osxerosa. IIpaso, available at: https://gufo.me/dict/ozhegov (Accessed 15 April
2020).
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MOXXHO YTBEPKIaThb O KOHKPETHOCTH JAHHOTO OOBEKTa, XOTsA OOIIEU3BECTHA TOYKA
3peHusi, COTJIaCHO KOTOPOM MpaBO €CTh (PUKIUSA, TO €CTh HEYTO «YMO3PUTEIBLHOEY.
Jluckyccus Ha 3Ty TeMy BBIXOJHUT 3a Mpenesbl JaHHOW paboThl. UTo KacaeTcs MHIN-
BU/IyaJIbHBIX NTPU3HAKOB TpaBa, TO OHU B COBOKYITHOCTH IPHU3BAHbI 00ECHEUUTH BbI-
00p B KadecTBe 00BEKTA UCCIICOBAHMS OHOTO W TOTO e (pparMeHTa oKpyKaromei
cpensl. B aT0¥ cBs3M 1715 afekBaTHOTO penienus nmoctaBienHoi E.H. TpyOenkum 3a-
Jlauu «TIPOBEICHUS SCHBIX TPAHUI] MEXIY IMPABOBEICHHEM M JPYTUMH HAayKaMm»,
4yTOObI HayKa IIpaBa OXBaThIBaja BECh CBOM IpeAMET M HE COBepllana 3aXBaThbl U3
JIPYTHX, 4yKIbIX el o0jacTeil 3HaHMs, MOXHO CJeNiaTh BBIBOJ O HEOOXOAMMOCTH
NPEIbSABICHUS CIASAYIOMMX TPEeOOBaHUN K MPOBEACHUIO JIOTUYECKOUN OIepanuu Bbl-
060opa 00beKTa UCCIIeIOBAHUS B HAYKe TEOpUH TpaBa.

Bo-nepBbIX, npu BbIACTECHUH TIPaBa U3 OKPY’KAIOILIEH cpelibl Kak 00BbeKTa HC-
CJICZIOBAHMS IOPUANYECKON HAayKH SICHbIE M YeTKHe (MMMaHEHTHBIE) TPaHHIbI IIpaBa
JIOJDKHBI OBITH 0003HAYEHBI OAMHAKOBBIMH JUIS BCEX JIMIL, B YACTHOCTH, HE3aBUCHMO
OT MPHUHAMIEKHOCTH YYEHOTO K TOW WIM WHOW HAyYHOW IIKOJE, SI3bIKA HUCCIEN0Ba-
HUSI, €r0 BO3pacTa, cTaxka paboThl, KBAM(UKAINH, 3aCIyT U APYTHX aCTIEKTOB.

Bo-BTOpBIX, HE CEKpET, 4TO MPaBO KaK OOBEKT WCCIICAOBAHHSA HAYKH UMEET
XapaKTepUCTHKH BO BPEMEHH, HAyajio M KOHEIl, a TaKXe MEPHUOAbl WM ATalbl BO3-
HUKHOBEHHMSI, CTAHOBJICHHS, POCTa U Pa3BUTHs, ymajaka u T.J. B 3Tol cBsi3u mpaBo
JIOJDKHO OBITH BBIJICJIICHO U3 OKPY’KaIOLIEH Cpellbl TAKUM 00pa3oM, YTOObI €ro rpaHu-
I[bl OCTABAJMCh 00O3HAYEHHBIMU (IEPXKAINUCh B TOJIOBE) B TEUYECHHUE BCETO BPEMEHHU
CYLIECTBOBAHUS IpaBa.

HarmsinaeiM pe3yspTaToM aIeKBaTHOTO pelieHHs MpoOieMbl BEIOOpa 00beKTa
TEOPHH B HAYKE MOKET CIIYXKHTh, HAIPUMEp, OOBEKT UCCIIEJOBAaHUS B AaHTPOIIOIOTHH,
0003HaYaeMbIii TEPMHUHOM «YEJIOBEK pasyMHBIH» (J1aT. HOmo sapiens). B mannom
CIlydae «UeJOBEK pa3yMHBINH» HCCIEIyeTCsl aHTPOIOJIOTHEH HE KakK MOHSTHE, a KaK
BBIJICJIMBIIMICS U3 OKpY’KaroIIeld MpUpOabl KOHKPETHBINM MPEICTaBUTENb PO/ <JTI0-
JIN» U3 CeMecTBa TOMUHUJ B OTPsiZie IPUMATOB, MOSBICHUE KOTOPOTO OBLIO CBSA3aHO
C PA/IOM CYIIECTBEHHEIX aHATOMHMYECKUX H (PH3HOIOrHUecKknX Momudukammii® (Homo,
2020). IIpu 3TOM OCHOBHBIE MPU3HAKH «YEJIOBEKA Pa3yMHOT0» YKa3bIBAIOTCS €IHHO-
00pa3HO BCeMHM CIEIUAINCTAMHU M MPEACTABUTEISIMUA JPYTUX HAYK B CaMbIX Pa3HBIX
CTpaHax, a Takke B yuyeOHOIl sutepaTtype. [1o3TOMy MOXKHO HaznesThCs, YTO KOrja-
HUOYb BCE MPUAEM K €IUHOMY IIOHUMaHHIO YEJIO0BEKA.

[lo anamorum ¢ yka3aHHBIM IOJXOJOM M Ha OCHOBE aHaju3a psjaa padoT
O TIOHSATUM IpaBa U JaHHBIX COBPEMEHHOI'0 HAyKOBEAECHMS, MOXKHO BHECTH Ha pac-
CMOTpEHHE CIEUUAINUCTOB CIEAYIOIUNA HAaOOp OTIMYUTEIbHBIX MPU3HAKOB HMMa-
HEHTHBIX TPaHMIl MpaBa Kak OObEKTa MCCIEIOBAHHS COBPEMEHHOW HAyKH TEOPUHU
npaBa: «[IpaBo ecTb COBOKYITHOCTb COIIMATIBHBIX HOPM, 3aKPEIUICHHBIX TOCYAapCTBOM
B MMMCBMEHHOCTH W TPETHA3HAYCHHBIX UIsI B3aWMOJEWUCTBUS JIOACH MEXIy co0o0it

5 Yenomek pasymusiii — Buxunenus, available at: ru.wikipedia.org/wiki/Yenosex. (Accessed 15 April 2020).
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U ¢ MyOJIMYHON BIACTBIO B JIMIE TOCYNAapCTBa M UHBIX CyOBeKTOB». ClieayeT 3ame-
TUTh, YTO JIAHHOE OMNpejelieHUue MpaBa He SBISETCS Oe3ynpeyHbIM, U MOTOMY OHO
BCTPETUT BO3paxkeHHsA. OJHAKO IMPEIBAPUTEIBHO TAKXKE MOXHO OTBETUTh Ha BO3-
MOJKHBIE BO3Pa)KEHUSI CIIETYIOIUM 00pa3oM.

[TpenioskenHas neUHUIMS MIpaBa HE MPOTUBOPEUYUT MHOTHUM JIPYTHUM OIIpe-
JEJICHUSIM IIpaBa, W3JI0KEHHBIM B IOPUAMYECKON JmTeparype. Bmecte ¢ TeM naHHOe
OIlpeziesicHUe He SIBISIETCS ONPENEICHUEM IOHATHS MpaBa, a SBISAETCS PE3yIbTaTOM
BbIOOpA, BBIACTICHUS M3 OKPY’KAIOIIEro HAC MUpa KOHKPETHOM IEIOCTHOCTH, IyTeM
¢ukcanuu, 0003HAUYEHUS YETKUX U SICHBIX, IMMAHEHTHBIX TPaHMII ITpaBa Kak 00beKTa
UCClIeIOBaHUA Hay4yHOU Teopuu. Onupasich Ha TaKOd BBHIOOpP, MOXKHO OyJIleT yTBEp-
XKJaTh, YTO TPAaBO €CTh KOHKPETHBIM MPOAYKT IMBHJIM3ALMU, BO3HUKAIOIIUNA COB-
MECTHO C MHUCbMEHHOCTBIO M TOCYJIapCTBOM Ha TOW WJIM MHOW TEPPUTOPUU U B TOT
WIM WHOM NepuoJ UCTOpHH uenoBeka. Hakoner, o003HaueHHbIE MapaMeTpsl IpaBa
KaK 00bEKTa MCCIICOBAHHS HAYYHOW TEOPUH MO3BOJISIOT MPHUIACPKHUBATHCS €IUHBIX
IpaHUL [IPABOBEJEHUS BCEM YYEHBIM, HE3aBUCHUMO OT UX CTpaH, SI3bIKa, HAYYHBIX
IIKOJI, BO3PACTa, KBaTH(PUKALUHN U HHBIX OOCTOSTEICTB.

[Tpu 5TOM, KOHEYHO, HE UCKIIIOYAEeTCs MHOW BapHaHT BBHIOOpA MpaBa Kak eau-
HOro 00BEKTa MCCIIEOBAaHUS HAy4YHOU Teopuu. [ TaBHOE COCTOUT B TOM, YTOOBI «U3-
BJICUb» M3 OKPY’KAIOUIET0 MUpa €IUHBIA OOBEKT MMO3HAHUS JaHHOW OTpaciv IOpUIU-
YEeCKOM HayKH Kak HEOOXOAMMYIO OCHOBY JUIsl 3((EKTUBHON HAYYHOU NEATEIbHOCTH
¥ COBMECTHOTO MOCTIKEHUS HICTUHBI, B TOM YHUCJIE O «EIUHOM) MOHATUH TIPaBa.
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Hay4yHasa cTtaTtbs

DPUNOCODCKO-NMPABOBASA NPUPOOA NMPABOBOIO NPUHUUNA:
METOAOOJIOMMYECKUE NMPOBJIEMbl UCCITEQOBAHUA

A.B. Cxopoodoraros!, A.B. Kpacnos?

! Kasanckuil uaHOBaoHHbIH yHUBepcuTeT uM. B.I'. Tumupscosa (MDVII)
420111, 2. Kazanwv, Poccutickas @edepayus, yi. Mockoeckas, 0. 42

2 Kazanckuii pumman Poccuifckoro rocy1apcTBEHHOTO yHUBEPCHTETA IIPABOCY AUs
420088, 2. Kasanwv, Poccutickas @edepayus, ya. 2-a Asunckas, 0. 7a

B crarbe uccnemyercs mpaBoBasi MpUpoJa NMPaBOBBIX NMPUHIMIIOB C MO3ULUH (unocodcko-
IpaBOBOro aHanusa. Llenb cTatb — (GOpMHUPOBaHUE HAYYHO OOOCHOBAHHBIX 3HAaHUU O (GHUIOCOPCKO-
TIPaBOBOM MPHUPOJE KaTETOPHH «IIPABOBOM NMPHHIUIT» C MCHOIb30BAHMEM ITOCTKIACCHYECKOTO METO/I0-
JIOTUYECKOT0 MHCTpyMeHTapus. MeTonoorus cTaTbyl 6a3upyercst Ha MOCTKIACCUYECKOH Hay4yHOH pa-
LIMOHAIBHOCTH. ABTOpPBI IPUMEHSIOT HHTETPATUBHBIN MOJX0/ K UCCIIEIOBAHUIO ITPABOBON pealbHOCTH
B COYETaHHU C (PEHOMEHOJIOTUYECKOW M CHHEPreTHYECKOH METOJI0JIOTUEH, TEM CaMbIM UCIIONB3YSI PsiJ
OOIIEHAYIHBIX U YAaCTHOHAYYHBIX METOAOB B ONPEICIICHHON JIOTHIECKOH CHCTEMe, YTO JIaeT BO3MOXK-
HOCTh MCCJIEJOBAaTh IPABOBBIC NMPUHLMUIBI KaK OHTOJIOTHYECKH, B TUIAHE MX POJIM B MPABOBOM OBITHH
B II€JIOM, TaK U THOCEOJIOTUYECKH, a TAKKe aKCHOJIOTHYeCKH. [Ipr 3TOM BONIPOCH! comepKaHus, GpyHK-
UOHUPOBAHUS U Pa3BUTHs NMPABOBBIX NPUHIHUIIOB PACCMATPUBAIOTCS (PEHOMEHOJIOTHYECKH, a TaKKe
B KOHTEKCTE IPaBOBOM KOMMyHHKauuu. Pe3ynprarsl: [IpaBoBOi NpUHIKI B OHTOJIOTMYECKOM aCIIEKTe
npejcTaBiseT coboi pyHaaMeHTalIbHyIo GopMy IpaBa, OTPaxaroIlyto Haubosee CyLeCTBEHHbIE HIECH
1 TIPEACTaBICHUS 10 MOBOLY PETYIHPOBAHUS OOIECTBEHHBIX OTHOLICHHI; IPH STOM MPAaBOBOH IPHH-
IUIT UCHOJIb3YETCS KaK IMpSIMOM peryisiTop Hapsaay ¢ HOpMaMH IpaBa. | HOCEOJOTHMYecKH MpaBOBOU
MIPUHIUI MOKET TPAKTOBATHCS Kak 0000MIAIomasi KaTeropHsi, OTpakarolasi HHTEPIPETALUIO U OIIEHKY
IPaBOBOM PEAJBPHOCTU C IMO3UIMH MOCTKIAcCHYeCKOH MeTomonoruu. C aKkCHOJIOTHMYECKUX IO3ULMH
NIPaBOBOM MPUHIIMII BOIUIOLIAET IMIABEHCTBYIOLINE B paMKaX 33JJaHHOTO COLIMOKYJIBTYPHOI'O XpOHOTOIIA
IPaBOBBIC U COLUATbHBIE IIEHHOCTU M TPAIUIHMHU, a TAKKE HCIOIb3YETCs KaK OJUH U3 OCHOBOIIOJIAralo-
IIMX MHCTPYMEHTOB KOHCTPYHUPOBAHHUS NPABOBOW PEAILHOCTH M €€ Pa3BUTHs. BBIBOABL ompeneneHa
MpaBoBas MPHPOJIA NPABOBBIX MPHHIIUIIOB C YYETOM MOCTKIACCUYECKONW METOI0JIOTHU OHTOJIOTHYECKH,
THOCEOJIOTHUECKH U aKCHOJIOTHYECKH, B IUIAHE UX TyalbHOHW pOJiX B GOPMHUPOBAHUH, PA3BUTHU U KOH-
CTPYHMPOBaHHHU MPABOBOI pEaIbHOCTH Ha BCEX €€ YPOBHSX, B KOHTEKCTE KaK OObEKTHUBHBIX, TaK U CYyOb-
eKTHBHBIX (pakTopoB. [lodydeHHBIE BBIBOJBI MOTYT OBITH MCIOJIB30BAHBI IIPU COCTABICHHN KOHLETILIHH
MpPaBOBBIX M CYyACOHBIX pedopM B IUIAHE ILIEICHANPABICHHOTO KOHCTPYHPOBAHUS MPAaBOBOM peaibHO-
CTH, a TaK)X€ B MPOLIECCE IPOTHO3UPOBAHMS Iy TEeH pa3BUTUS POCCUIICKOI IPaBOBOW CHCTEMBI.
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in the context of law communication. Results: The law principle in the ontological aspect is a funda-
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BBegenne

[Tponecc MO3HAHUS CYITHOCTH U COAEPKAHUSI ITPABOBON PEATbHOCTH OCIIOXK-
HEH Hepa3padOTaHHOCTHIO MOHATHIHHO-KAaTeTOPHaIbHOTO anmapara. [lepen opunuye-
CKOW HayKOM CTOMT THOCEOJIOTMYECKasl 3a7aya: ONMpeNesuTh CMbICH MIPABOBBIX SIBJIE-
HUH U JaTh UM omnpezeneHue. BaxkHo, yTOOBI Takoe ONpeseieHue aJiekKBaTHO COOT-
BETCTBOBAJIO IIPABOBOM PEAJbHOCTU M MOHUMAJIOCh OJJMHAKOBO KaK B JOKTPHUHE, TaK
U Ha ypOBHE HOPMAaTHBHOI'O 3aKpEIUICHUs. JTO MO3BOJUT 00ECHEUUTh KOPPEIALHIO
NPaBOBOM JOKTPHHBI U MIPABOBOM CHCTEMBI U TapMOHM3ALIMIO IPABOBOM peanbHOCTH.
CdhopmynupoBaHHbBIE TIOHATHS U KaTETOPHU JOJDKHBI COOTBETCTBOBATH YPOBHIO pas-
BUTHS TYMaHUTapHOW HAYKH, SIBIATHCS PE3yJIbTaTOM HAaydHOW M (PUIOCOPCKO pe-
(iiekcun M OTpakaTh KOHBEHIIMOHAJIBHYIO MO3HIUIO OOIBIIMHCTBA yueHbIX (Wiethdl-
ter, 2011). OaHol U3 TaKUX KaTeropui SIBJISIETCS MPaBOBOM nmpuHIMI. MccnenoBanue
NPaBOBOTO MPHHIMIA UMEET 3HAUCHUE JUIS aHAJIM3a CYLIHOCTH, COACP)KaHUs U (YyHK-
IIMOHUPOBAHUS OOJIBIINHCTBA PABOBBIX SBJICHUH.

Kareropust npaBoBOro NpHHIMIA MOJIy4MIa JOCTATOYHO IUIOJOTBOPHYIO pa3-
paboTKy B OT€UECTBEHHOH JIUTepaType. B 1OpeBOIIOIMOHHBIN TEPHOT MOKHO BCTpe-
TUTh OCMBICJICHUE MPUHIIMIIA KaK ONpeeleHHON (popMyIIbl TpyIbl OTHOIIEHHH, 00-
X CBOMCTB mpaBoBoro nopsaka (Muromzev, 2004:29-30); obmielr MbICTTH, CO3HA-
TEJIBHO MM OECCO3HATENBHO 3aJI0KCHHOH 3aKOHOJATENEM B FOPUANYECKHE HOPMBI
(Shershenevich, 1995:15), a Taxkxe yka3zaHue Ha X IPEUMYILIECTBEHHOE 3aKPEILICHHE
B HOpMax mpasa (Albov, 1997:26-29).

Omnpenenenue copepkaHus NPaBOBBIX MPUHLUIIOB B COBETCKUI NIEPHOJ Pa3BU-
THUS IPAaBOBOM HAYKH Yallle BCEr0 CBOJWIOCH K MX TPAKTOBKE KaK MCXOJHBIX, OIpere-
JSTFOLIMX UJIeH, MOJIOKEHUH, YCTaHOBOK, COCTABIISIOIINX HPABCTBEHHYIO U OpraHH3a-
[IMOHHYI0 OCHOBY BO3HHMKHOBEHWsI, pa3BuTus W (pyHKumoHupoBanusi npasa (Yavich,
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1978:11); nubo 00BEKTHBHBIX HAYall, HA KOTOPBIX CTpouTcs cuctema mpasa (Lukasheva,
1970:31), HopmaTuBHO-pyKOBOAsIIMX MonoxkeHui (Alexandrov, 1957:21).

B moctcoBetckuii mepros 0003HaUCHHbIE MPEACTABICHUS O CYIIHOCTH Ipa-
BOBBIX IPHUHIUIIOB COXPAHSIOT MOIYJISIPHOCTh — HPUHIUI TAK)KE PAcCMAaTPUBAETCS
kak ocHoBonosararomas uzaes (Tolstik, 2000:70), Havaa MPaBOBOrO PeryIMPOBAHUS
(Osipov, 2006:24). OqHako MOSBISIOTCSA W APYTHE HAYYHBIC TIO3UIIUK: MPUHIUIT KaK
uzes, conepxamiasics B npaBocoznanuu (Kerimov, 2000:356); kak oTpaxeHUE B Ipa-
BOBOM CO3HAHMU U MBIIIJICHHUH MPOPECCHOHAIBHOTO IOPUCTa MOPAIBHBIX HOPM FOPH-
JIMYECKOTr0 COO0IIeCTBa, ONPEACISIONMX IPAHUIy ¥ MOMEHT Mepexo/ia OOLIIeCTBEeH-
HBIX OTHOIIEeHHUH B mpaBoBbie (SKurko, 2008: 26); kak Mepa crpaBeUTMBOCTH B IIPaBe
(Nersesyanz, 2004:30); kak ¢yHaamMeHTaIbHbIC (HOPMBI TPaBa, OMPEICIISIONINE eTO
CYIIIHOCTb, UCTOJIb3yEMbIE B KQU€CTBE MPABOBOTO PEryJsTOpPa OOIIECTBEHHBIX OTHO-
menuit (Ershov, 2018:307); kak mepBoHAaYalbHBIA aOCTPAKTHBIA PEryysaTop, MpHUaa-
IONIMA  TIPaBOBOMY pETyJIHPOBAaHHIO OTHOLICHWH BcecTopoHHOCTH (Panchenko,
Vlasenko, 2020). CBocoOpa3HbIM UTOTOM HCCJICIOBAHUS MPHHIIMIIOB IpaBa B OTEYE-
CTBEHHOM IOPUCIIPY/ICHIIUU sABIsieTcs poBesieHHas B 2016 1. B Poccuiickom rocynap-
CTBEHHOM YHHUBEPCUTETE IMPAaBOCYIHsI MeXAyHaponHas KoH(pepeHuus «lIpuHIumbI
npaBa: MpoOJieMbl TEOPUH U MPAKTUKW». B XOze BBICTYIUIEHHH M pa3BEepHYBLICHCS
JUCKYCCHU OBLJIM HE TOJBKO BOCIIPOU3BEACHBI OCHOBHBIE MOAXO/ABI K aHAJINW3Y U HH-
TEpPIPETAK CYITHOCTH, COJCPKaHUS M 3HAYCHHUS] IPUHIIMIIOB MPaBa B MPaBOTBOpYE-
CTBE W MPABONPUMECHEHUH C TEOPETUKO-TIPABOBBIX M OTPACJICBBIX IMO3MIMN, HO H
HaMEYEHBI MEPCIIEKTUBBl X HCCIEAOBAaHUS C MO3UIMKA (HUIOCOPUH, COLMOIOTUN U
kyneTyposioruu (Syrykh, Vlasenko, 2017).

VYCTOUMBYIO TPAAULIUIO HAYYHOTO W3YYEHUs] UMEIOT MPABOBBIE MMPHUHIUIIBI U
B 3apyOexHOU Hayke. K n3yueHHo mpaBOBbIX MPUHIMIIOB OOpaIIaIich KaK MpeIcTa-
BUTEJIH fopuandeckoro nosutmu3ma (Hart, 1961; Raz, 1972), tak u CTOpOHHHKH
ecTecTBeHHO-1IpaBoBoit Teopuu (Dworkin, 1988). TTo3uTHBHUCTHI OCHOBHOE BHUMAaHHUE
yACTWIA HOPMATHUBHOCTH TMPHUHIIMIIOB TpaBa, MX 3aKPEIUIEHHOCTH B 3aKOHOJATElb-
ctBe. CTOPOHHHKHU €CTECTBEHHO-TIPABOBOW TEOPUH, HAIIPOTHB, OOPATUIN BHUMAaHHE
Ha JIOKTPUHAJIBHYIO COCTABJISIONIYI0 MPUHUIMIOB. OHU OTMEYAIOT WX BEIYIIYIO POJIb
B TIIPaBOBOOOPA30BAHNN M MPABOIPUMEHEHUHU. TOJIBKO B MOCJIEIHUE TOJBI K TpobIie-
M€ MPABOBBIX MPHUHIUIIOB OOPATHINCh NPEACTABUTEIN UHTETPATUBHOTO MPABOIIOHU-
MaHWUsl, TOJYEPKUBAst X ABOMCTBEHHYIO MPUPOAY M COYETAHWE HOPMATHBHBIX M KO-
rHUTUBHBIX kKomrnoHeHToB (Cankorel, 2008; Daci, 2010).

OTO ompenenawso elb CTaTbi — (QOPMUPOBAHHE HAYYHO OOOCHOBAaHHBIX
3HaHUH 0 (UIOCOPCKO-TIPABOBON MPHUPOJIE KATETOPUU IIPABOBOI MPUHIMID» C HC-
M0JIb30BAHHUEM MOCTKIACCHYECKOT0 METOAO0JIOTMUECKOr0 HHCTPYMEHTAPHSL.

PaccmoTpenmne kareropuu «mpaBOBOW TPUHIUI C (PUI0cOPCKO-TIPaBOBBIX
MO3UIMA 00YCIIOBICHO HEOOXOAUMOCTHIO MCCIIEOBAHMS ATOTO SIBICHUS HE TOJBKO
Ha OHTOJIOTHYECKOM ypPOBHE, HO TAK)K€ THOCEOJIOTUIECKOM M aKCHOJIOTUIECKOM. DTO
npeanosiaraeT oopalieHne K UCCIeI0BaHUIO TIPABOBBIX MPUHIIMIIOB B FOPUIUIECKOM,
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COIMATILHO-TIPABOBOM M COIHMOKYJBTYPHOM H3MEPEHUU, C YUETOM OOBEKTHUBHBIX
U CyOBbEKTUBHBIX (PAKTOPOB WX Pa3BUTHUS U (YHKIIMOHUPOBAHUS.

MeTo1010THYECKO OCHOBOM CTaThU SIBISETCS WHTETPATUBHBIN MTOAXO] K UC-
CJICZIOBAaHHIO MPaBoBoi peanbHocTh (Krawietz, 2008). MuTterpaius moaxoaoB U Me-
TOJIOB KJIACCHUYECKOM M MOCTKJIACCHIECKON (DHIocopuu mpaBa MO3BOJSET MPEOI0JIETh
JIOTMAaTU3M IOPUANYECKON HAYKH U PACCMOTPETH HE TOJBKO OHTOJOTUYECKHUH acIleKT
MPaBOBOTO MPHHIIMIIA, OCOOCHHOCTH €ro OBITHS B MPABOBOM PEaTbHOCTH, HO W THO-
CEOJIOTHYECKUE M aKCHOJIOTHYECKHE AacCIeKThl. BO3MOXHOCTH IMOCTKIACCUYECKOTO
moaxoaa Aar0T BO3MOXHOCTH BBIABUTH CMBICIT KaTCFOpI/II/I ((HpaBOBOfI HpI/IHI_II/IH» " cc
MECTO B IOPUJIMUECKOM JUCKYpCE, ONpPECTUTh IIEHHOCTHBIN MOTEHIIUAN TAaHHOW Ka-
TEropHvH B MPABOBOM JKMU3HM YelIOBEKa, OOIIECTBA U rOCyAapCTBa.

IlousiTue MpaBoOBOIo0 IMPUHIIMAIIA

[TpaBOBOIf MPUHIUI KaK KOMIUICKCHOE MOHSITHE MOXKET (PyHKIIMOHUPOBATH Ha
pa3lIMYHBIX YPOBHSIX TPABOBOW pPEalbHOCTH, ONpPEelisisi HEe TOJNBKO OCOOCHHOCTH
MPABOBOTO PETYJIMPOBAHHMS, HO U crenupHKy pediekcuu IpaBoBOr0 MaccuBa B Ipa-
BOCO3HaHHH CyOBEKTOB (MHIMBHI, COIMAJIbHAS Tpymia, oomectBo). MccinenoBanue
JAHHOW KaTeropuy HMCKIFOYUTEIBHO JOTMATHYECKH B OHTOJIOTHYECKOM acIeKTe He
HO3BOJIICT PACKPBITH €€ 3HA4YCHHE Ul Pa3BUTHA M (YHKIMOHHUPOBAHHUS MPaBOBON
peanbHocTH. HeoOxoauMo obpaliieHne K U3y4eHHIO MPaBOBbIX MPUHIUIIOB C YYETOM
Pa3IMYHBIX KOHTEKCTOB, HAa YTO OPHEHTUPYET MOCTKIACCHYECKass METOIOJIOTHUS B €€
UHTETPATUBHOI popme.

CoBpemenHast Guiocopus MOHUMAET MPUHLMUI KaK HCXOIHOE IMOJIOKCHUE
TEOPUH WK MUPOBO33PCHUS. DTHU MOJOKEHHS ONPEICIISIOT CUCTEMY 3HAHHM, [IEHHO-
CTel M MOBEJICHUS YeJIOBeKa, COIMANLHON IPYIIbl U o0mecTBa. PaccMoTpenue mpa-
BOBOI PEaNbHOCTH KaK YacTH COIHATBHON PeabHOCTH MO3BOJISIET SKCTPAIOIUPOBAThH
o0llee MOHATHE TPUHIMIIA Ha CMBICT KATETOPHH «IIPABOBOI MPUHIIMAID U BBISIBUTH €€
IyallbHYIO TIPHPOJTY.

JlyaibHOCTb HPABOBBIX MPHUHIIUIIOB ONPEICIISIETCS OCOOCHHOCTSIMH UX MPOUC-
XOK/ICHHSI M POJIbIO B TIPABOBOM peasibHOCTH. [IpaBOBbIC MPUHLMUITEI OJHOBPEMEHHO
SIBIISIIOTCS. KOHBEHIIMOHAJIBHBIM PE3YJIbTATOM IPAaBOBOIO B3aMMOJACHCTBHUS UJICHOB
OIpeIeTIeHHOTr0 coobIecTBa (ColaabpHas rpymmna win obmectBo) (Gessner, 1994)
¥ COIMAILHOTO KOHCTPYHPOBaHHMs MouTHUecKoi anuroi (Berger, Luckmann, 1991).
Bo BTOpOM ciydae MPUHIMIBI OTPAXKAIOT HACAIbHBIC MPEACTABICHUS 3aKOHOAATEIS
0 JICHCTBUAX YEJIOBEKa, KOTOpbIe B HAMOOJIbLICH CTENEHH COOTBETCTBYIOT 0000IICH-
HOMY BBIpaXKCHUIO counanbHbix nHTepecos (Llewellyn, 1989).

[IpaBOBbIC MPHUHIMITBI SIBISIOTCS BAXKHEHIIUM 3JIEMEHTOM JIF000# MpaBOBOM
CHCTEMBI, BBICTYIAs IPU 3TOM (HUI0COCPHCKO-TIPAaBOBOM KaTeropueil, KOTopas orpe-
JeseT KaKk MX MECTO B PEajbHOCTH, TaK Pe(ICKCHIO B MPABOCO3SHAHUH U CMBICI
B npaBoBoii nokTpune (Kulikov, 2017). Koppessiius NpUHIMIIOB ¢ IOPUIXYSCKUME
HOPMaMH M MPaBOMPUMEHUTEIBHOM IESITEIBHOCTBIO OMPEIENseT CTeneHb 3 PEKTUB-
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HOCTH MPABOBOT'0 PETYJIUPOBAHUS U JIETUHTUMHOCTH MIPABOBOM MOJUTUKH rOCYAapCcTBa
(Habermas, 1973).

Benymas ponb mpaBOBBIX MPHUHIUIIOB B NPABOBOM PEryJIWPOBAHHM MPH3HA-
eTcst OOJBIIMHCTBOM YYEHBIX, XOTS MHTEPIpPETAaIHs CMBICIA 3TON KaTeTOPUH CyIIe-
CTBEHHO pasnnyaercs. Bce MHOroobpasue TOITKOBaHUH MPABOBBIX MPUHIIUIIOB MOKHO
CBECTH K TpeM no3utusm: (1) mpaBoBbIe MPUHIIUAIIEI — 3TO 0a30BbIe Uaew; (2) mpaBo-
BbIE NIPUHIIMITBEI — 3TO 3aKPEIUICHHBIE B HOpMax IpaBa (yHJaMEeHTalIbHbIE IIEHHOCTH,
KOTOpbIE ONPEAEISIIOT OCOOCHHOCTH IPaBOBOTO peryaupoBaHus; (3) IpaBOBbIE
HPUHIIMIIBI SBJISIOTCS KOMIUIEKCHOM KaTeropueil, Kotopas o0beinHsAeT 6a30Bble UJIeH
Y HOPMaTHBHO BBIPAaXXCHHBbIE IIEHHOCTH, B PABHOI CTEIIEHU BIIMAIOLINE HAa COJAEpIKa-
Hue npaBoBoro peryiauposanus (Riithers, Fischer, 2010:195-196).

ABTOpBI CTaTbU CUUTAIOT, YTO HAMOOJEE aJeKBATHOW COAEPKAHUIO U 3HAUE-
HUIO TPABOBBIX NPHHIUIIOB B IPABOBOM PETYJIUPOBAHUU SIBISIETCS TPEThS TOUKA 3pe-
Hus. OHA HE TOJBKO COOTBETCTBYET MHTETPATUBHON TEHIICHIINU PAa3BUTHS COBPEMEH-
HOW IOPHUCTIPYACHLIMHN, HO M OTPaxkaeT 00BEKTHUBHO-CYOBEKTHBHYIO TPUPOIY TPaBO-
BBIX IPUHIIUIIOB, MTO3BOJISET BBIIBUTH JTUXOTOMH3M NPHHIMIIOB B MPABOBOH >KHU3HU.
C omHOH CTOPOHBI, MPAaBOBBIE MPUHIUIBI SBISIOTCS PE3YJIbTATOM COLUATHHOTO
KoHCcTpyupoBaHusl. C Ipyroil CTOPOHBI, UMEHHO NPUHIMUIIBI ONPEAEIAIOT IIEHHOCT-
HO€ OTHOILIEHHUE YeJIOBEeKa, COL[MAJbHOM I'PYyMNIbl U 00IIECTBa K IPABOBOM peaslbHO-
ctu. UX MOKHO COOTHECTH M C JyXOM 3akoHa, 0 koTopoMm nucan II.JI. MoHTeckbe
(Montesquieu, 1989), u ¢ HapOIHBIM TyXOM HEMELKON HCTOPHUECKON MIKOJIBI Mpa-
Ba (Puchta, 1965).

B 10 xe BpeMs mpeuaratoTcsi ¥ CyIIECTBEHHO OTJIMYAIOLIUECS MO3UIUU IO
NOBOJly TIOHMMaHUsI IPaBOBOM MPHUPO/IBI IPABOBBIX MPHHLUIIOB: B YACTHOCTH, OIIHpa-
sCh Ha WJICH WHTerpaTHBHOM Teopum mpasa (Ershov, 2018), npaBoBOi NPUHIIKI
MOXKHO ONpeAeTNTh Kak (PyHIaMEeHTAIbHYI0 (OpMYy IpaBa, XapaKTEPHU3YIOIIyI0 KO-
THUTUBHBIN acCIeKT IMPaBOBOW PEaTbHOCTH, CHOCOOHYIO O0ECHEeYUTh TOMEOCTa3UC
IPaBOBOM CHUCTEMBI U 1I€JICHAIIPABICHHOCTh NIPaBOOOPa30BaHMs U IpaBOpeau3aliiy;
NPUHIMII OAHOBPEMEHHO TPAKTyeTCs U Kak (opma mpaBa, U Kak peryisTop ooiie-
CTBEHHBIX OTHOIIEHHUH Hapsy C HOpMaMH IIpaBa.

Kak n3BecTHO, B HayKe CIOXHIOCH IPeCTaBIeHne 0 GopMax Mpasa INIaBHbIM
0o0pa3oM Kak O BHEIIHMX (opMax BbIpaxkeHUs mpasa. [Ipu 3ToM B poccuiickoil Tpa-
JWLUH CYIIECTBYEeT HECKOJbKO TEHAEHIHUH B IUIaHEe COOTHECeHMs (OpM IpaBa C €ro
HUCTOYHUKAMU: OTOXKJECTBICHHUE 3TUX MOHATHUH, a TAKKe UX PA3IM4YEHUE IO Cylle-
CTBEHHBIM INpHU3HaKaM. B mocienHem ciydyae MCTOYHMK IpaBa MPEUMYLIECTBEHHO
TPAaKTyeTCsl KaK CHWIIbI, TBOPAIIME MPaBoO, U (Win) (aKTOpbl, KOTOPHIE OKa3bIBAIOT
HanboJee BaKHOE BIMSHHE Ha HETIOCPEICTBEHHOE COJIepyKaHue HOPM IpaBa, a popma
MPECTABISIET COOOH JIHMIIb HEKMi KOHEUHBIA Pe3yJIbTaT MpaBooOpa3oBaHusl, Olpeie-
JICHHYIO BHELIHIOI OPraHU3alUIo TOTO WIKM MHOTO MpaBoBoro coaepskanus (Krasnov,
Skorobogatov, 2016). B cBsi3u ¢ 3TUM BCTaeT BOMPOC O TOM, KAKOE MECTO CPEIU HC-
TOYHHMKOB U ()OPM IIpaBa 3aHUMAIOT IIPaBOBble NpUHIMIIEL. C Hallell TOUYKM 3peHHMs,
HOCJIETHUE CIIEAyeT OTHOCHUTh HE K MCTOYHHKAM IIPaBa, a UMEHHO K ero (opmam.
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[IpaBoBbI€ MPUHLIMITEI HE TPOCTO TBOPST MPABO U BIUSIOT HA COAEPKAHUE HOPM (XO-
TS TaKOro pojJa BIIMSHUE CYUIECTBYET, HO OHO HOCHUT HMMIIEPATUBHBIA XapakrTep),
a UCTOJIB3YIOTCS B KQUECTBE MPSMOTO PEryysropa oOIIeCTBEHHBIX OTHOIIEHUH B TEX
cilydasix, Korja HopMma mpaBa (WIM HOPMBI IIpaBa, pETyIUpPYIOIINE CXOAHBIE 00IIe-
CTBEHHBIC OTHOIICHHS) OTCYTCTBYET (IpH Tpobderax), MO0 BOZHUKAIOT IMPOTHBOPE-
YHs B COZEPKaHUM HECKOJIBKMX HOPM IIpaBa WM B MOPS/IKE UX NPUMEHEHUs (TpaBo-
BbI€ KOJUTM3HH), WM K€ CYIIECTBYET HEKOTOpasi MPaBOBasi HEOMPEICICHHOCTh B I10-
HUMaHUM COJIEPKAHUS TEX WIM MHBIX HOPM IIpaBa, KOTOPbIE JOJIKHBI ObITh peasin3o-
BaHbl. B 3TOM cMbICi€ IpaBOBOIl NMPUHIMII BBICTYyNaeT Kak ¢opma IpaBa: XOTs
INPUHIUI 110 BHYTPEHHEMY COAEPKAHUIO €CTh Uesl, HO 3Ta Ujes KacaeTcsi 00pas3ioB
HOBEJIEHUs, NyCTh JOCTATOYHO OOIIMX U aOCTPAaKTHBIX, HO, TEM HE MEHee, Olpeie-
JSIOMIMX NIPaBOBOE MOBeACHUE cyObekTa. Mcxons U3 Toro, 4To NpaBoBOM MpHUHIUI
MOXXET KaK UMETh, TaK U HE UMETh IPSIMOT'0 HOPMAaTUBHOTO 3aKPEIUICHHUS, OH SBIISA-
€TCsl BHEIIHUM BBIPAXKCHHUEM IPaBa U HE MOXKET OTOXKJIECTBIATHCS C HOPMOI TpaBa.
[IpaBoBO# MPUHIMII TEM CaMbIM 3aHHMaeT 0co0oe MecTo cpeau (opM MpaBa, HE
BCerza MuMesl OJHO3HAYHOE JOKYMEHTaJIbHOE BOIUIOIICHHE, CYIIECTBYS MOPOH
B [IPAaBOBOM CO3HAHUH JINOO «PAaCTBOPSASACH» B COJCPKAHHMH MHOTOYHCICHHBIX HOPM
npasa. OJHAKO NMPU3HAK BO3MOXKHOT'O OTCYTCTBHMSI HOPMATHUBHOI'O 3aKpPENJICHUs HE
SIBJISIETCS] COBEPILIEHHO CHEIM(PUYHBIM, TaK KaK MPaBOBOIl 0ObIuaii kak hopma npasa
MO’KeT He UMETh (PUKCUPOBAHHOTO MHMCAHOTO 3aKPEIJIEHUs, YTO ObLIO OJHO3HAYHO
3aKpeIIeHO, B YaCTHOCTH, B 0OoJiee MO3JHUX peAakiusax cT. 5 I'pakgaHCKoOro Ko-
nekca P® (gacts mepas)®.

Kak TakoBble jeraqpHble ONpEAeICHUs MPABOBBIX MPHHIUIIOB B POCCUHCKOM
3aKOHOJATEIbCTBE OTCYTCTBYIOT. OTMETHM, YTO MOPOH MCIIONB3YIOTCS TaKHE TEPMH-
HBI, KaK oOIIMe Hayayia U cMbIch 3akoHoaarenbeTBa (cT. 1 'K PO (dacts mepsas)).
B 10 e Bpems momnbiTka chopMyITUpOBaTh MOHATHE MPUHIIMIIA HA OCHOBE OOLIETIPH-
3HAaHHBIX MPUHLIMIIOB MEXIyHAPOJHOro npasa AaHa B 1. | [Tocranosnenus [lnenyma
Bepxosnoro Cyna P® ot 10 okts6pst 2003 r. Ne 5 (pen. ot 05.03.2013) «O npume-
HEHHUH CyJaMH OOIIeH IOPUCIUKINUN OOUIETIPU3HAHHBIX MPUHLMIIOB U HOPM MEXIY-
HAPOJHOTO MPaBa M MEXIyHAPOIHBIX T0roBopos Poccuiickoit Menepamum»?, Tie ro-
BOPUTCS, YTO «I10J OOLIETPU3HAHHBIMU IIPUHIUIIAMU MEXyHapOAHOro IpaBa clie-
JyeT IOHMMAaTh OCHOBOIIOJIAralollyue UMIIEPATUBHBIE HOPMBI MEXIYHApOIHOIO Ipa-
Ba, MPUHMMAaeMble U MpHU3HABaeMble MEXKIYHAPOAHBIM COOOIIECTBOM TOCYIapCTB
B LIEJIOM, OTKJIOHEHHE OT KOTOPBIX HejomycTtumo... ConepkaHue yKa3aHHBIX IPUH-
LMIIOB U HOPM MEXIyHAPOJHOTO MpaBa MOKET PaCKPbIBATHCA, B YACTHOCTH, B JJOKY-
MeHTax Opranuzanuu OObeanHeHHBIX Hanumii u ee cenuanu3upoBaHHbIX YUpexe-

3 I'paxxmanckmii kogeke Poccuiickoit denepanun (qacts mepast). PenepanpHsbiii 3akoH oT 30 HOIOps 1994 .
No 51-@3 (pex. ot 16.12.2019.) // Cobpanue 3akoHonareabersa PO. 05.12.1994. Ne 32. Cr. 3301.

4 Iocranosnenue Inenyma Bepxosrnoro Cyna P® ot 10 oktsa6psa 2003 r. Ne 5 (pex. ot 05.03.2013) «O npu-
MEHEHUHM CyAaMH OOLIeH FOPUCIUKIUKM OOLIENPU3HAHHBIX MPUHLUIIOB U HOPM MEXKIYHAapOIHOIo IpaBa
U MEXTyHApOHBIX HoroBopoB Poccuiickoii denepanum» // bromierens BepxosHoro Cyna P®. 2003. Ne 12.
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Huiy. CregyeT Npu3HaTh, YTO yKa3aHHOE ONpeAETICHHUE JaHO HUCKIIOYUTENILHO C HOP-
MaTHUBHCTCKUX MO3ULMNA M OTOXAECTBISET MPUHLHUI TOJIBKO C UMIIEPATUBHBIMU HOP-
MaMH; IPEATOJIaraeTcsi B TO K€ BPeMs, UTO CO/IepKaHUEe NMPHHIIUIIOB KOHKPETU3HUPY-
€TCS B COOTBETCTBYIOIIMX MEXIyHAPOIHO-NPaBOBBIX mokyMeHTax (Tolstik, 2000:71).

[ToguepkHeM, YTO B paMKax HACTOSIIETO HCCIEIOBAHUS MBI HCHOJIb3yeM
B KaueCTBE NMPUOPUTETHON KaTETOPHIO MPAaBOBOTO MPHHIUIA, a HE MPUHIIUIA TpaBa.
O0603HaueHHBIE KAaTETOPUH MPEICTABISAIOTCS HaM HE TOXIECTBEHHBIMHU 10 COZEpIKa-
Huto. [IpaBoBoil mpuHIMN ecTh HanboJee olIIast KaTeropus, KOTopasi BOupaer B cedst
B TOM YHCJI€ IPUHIUIBI ITpaBa. B maHHOM ciiyyae Mbl OCHOBBIBaeMcCsl, Kak ObLJIO yKa-
3aHO BBIIIE, HA MHTEIPATUBHOM IMOHMMAaHUU IpaBa, B Mpejesiax KOTOPOTo J0MyCKaeT-
Csl CyLIECTBOBAaHHWE MpaBa B Pa3HbIX MPOSBICHUSIX — B YaCTHOCTH, 3TO MPABO MO3HU-
TUBHOE (TJaBHBIM 00pa30M 3aKOHOJATENHLCTBO, @ B AHIIOCAKCOHCKOM Tpaguliiu —
cucTeMa Cy/1e0HbBIX PEIEeIEHTOB), IPABO €CTECTBEHHOE KaK CUCTEMa MPUPOKIACHHBIX
U HEOTUY’KJIaeMBIX IIPaB YEJIOBEKa, a TakXkKe MpaBo HeopManbHOE (HEMUCAHOE, WU
coumanbHOe TpaBo). Kareropus mpaBoBoro npuHNKMA MpeIHa3HauYEHa K TOMY, YTOOBI
OXBaTUTh NPHUHIUIBI Ha BCEX YPOBHAX — MO3UTUBHOTO, €CTECTBEHHOTrO, He(op-
MaJbHOTO TpaBa. Kareropus nmpuHIMIIA MpaBa PacKphIBAeT MPHUHLUIBI TTO3UTHBHOTO
npaBa (MX MOXKHO Takyke 0003HAUMTh KaK IOPUIUYECKHE MPUHIHILI). B TO ke Bpems
B MIPaBOBOM PEAIILHOCTH CYUIECTBYIOT TAaK)K€ NMPUHIIMITBI €CTECTBEHHOTO, a TaKXKe He-
(hopmanbpHOTrO (HEMMCaHOTO) TIpaBa.

PaccmaTtpuBas mpaBOBbl€ TPUHIUIIBEI B JHAJIEKTHYECKOM B3aUMOJICHCTBUHI
OHTOJIOTMYECKOTO M aKCHOJIOTMYECKOTO acleKTa, CHHTe3a OOBEKTHBHBIX U CyOBEK-
TUBHBIX (opm cyriectBoBanus U ouenku (Wright, 2017), ux MOXHO pa3aeiuTh Ha
HOPMAaTUBHBIE U JJOKTPHHAJIBHEIE.

HopmatuBHBIe TIpaBOBBIE MPUHIHIIBI PEICTABISIOT COO0I CONMANBHO JEeTH-
TUMHBIE UCXOJHBIC HJIEH, 3aKPEIJICHHBIE B IOPUAMYECKUX HOPMaX M pPealn30BaHHbIC
B npaBoBoii mosmtrke (Gerasimova, 2019). Byayun BKIIOYCHHBIMU B (hOpMajIbHbIC
MCTOYHHUKY NIPaBa, TaKHe MPUHIIMITBI OTPEACIISIOT OCHOBHBIE HANIPABIICHUS BOILIOIIE-
HUS FOCYJApCTBEHHON BOJIM B KOHCTPYMPOBAHMH IIPABOBOM M COLIMAIBHON peaibHO-
CTH, TMOJYYMBIIME COIMAIbHOE mpu3HaHue u mnojuepxkky (Davydova, 2016:45).
B 3HauuTenbHOM cTeneHu SIBHOE MPUCYTCTBUE B 3aKOHE MPABOBOTO MPHUHIMIA 00ec-
MIEYUBACT €0 JETUTUMAIINIO M CTIOCOOCTBYET MOBBIIIECHHUIO 3(P(PEKTUBHOCTH MPABOBO-
r'0 peryJMpOBaHUs U TApPMOHHU3AIMHU PaBoBOH peanbpHocTH (Krasnov, 2019).

JlokTprHaNbHbIE IPABOBBIE NPUHIUIIBI OTPAYKAIOT KOHBEHIMOHAJIBHYIO COLIU-
QJIbHYIO MO3ULUIO, SBISIOTCS KOTHUTHUBHBIM OOpa3oM LIEHHOCTHOM COCTaBISIOLICH
HAllMOHAJIBLHOW MPaBOBOM TPAaJUMLMUU M HE MMEIOT HEMOCPEICTBEHHOTO BBIPAKEHUS
B (hopMaNbHBIX UCTOYHUKAX MpaBa. VX BbIsBICHUE U (OPMYITHPOBAHUE SBISETCS pe-
3yJbTaTOM JEKOHCTPYKIMHU 3aKOHOJATENbCTBA M IOPUIUYECKONW MPAKTHKUA M HOCUT
JOKTPUHAIBHBIN XapakTep. CTerneHb KOPPEsIi IOPUINISCKUX TEKCTOB C IIPaBOBOM
TpaauIueil MoKa3bIiBaeT OCOOCHHOCTH JIETMTUMAIIMM 3aKOHOJATENhCTBA B TOW WIIH
uHoii crpane (Skorobogatov, Ali Abbood Malik, 2019).
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Takum oOpa3om, mpuBeneHHas KiaccuuKaiys MpaBoOBbIX MPUHIIMIIOB Oa3u-
pyeTcs Ha OTHOM M3 CYILIECTBEHHBIX M 0Aa30BBIX B KOHTEKCTE JAHHOTO U3JIOKEHUS Te-
3MCOB O TOM, YTO IIPaBOBBIE NIPUHLIMIIEI HE BCETJa UMEIOT BHEIIHEE HOPMATUBHOE 3a-
KperuieHue, Oy ydu B TaKOM CJIydae BKIIOYCHHBIMHU B TMPAaBOBYIO JTOKTpUHY. B kade-
CTBE IpUMepa MOXKHO TPHBECTU TaKWE OOIIENPAaBOBBIC NMPHHLUIBI, KaK HMPUHIINI
€IMHCTBA CYOBEKTHBHBIX MPAB U IOPUINYECKUX 00S3aHHOCTEH, a TaKXKe MPHUHIHII CO-
yeTaHus yOeKJeHUS U MIPUHYKACHUS B paBe. OUeBHIHO, YTO HA3BaHHBIC MIPABOBHIE
NPUHLUIBI U3HAYAIBHO CYHIECTBYIOT KaK KOMIIOHEHT HAay4YHOU IOKTPHHBI, a HE BbI-
BOJATCA U3 COJEpKaHMs ACUCTBYIONIMX HOPM MpaBa. Ecnu yTBep:xknate oOpaTHOE, TO
MO’KHO CTOJIKHYTBCSI CO CMEIICHUEM MPUYMH U CIEICTBUMN, IEPBUYHOTO U BTOPUYHO-
ro: Omarojapsi HaJU4YWIO TaKUX MPUHIMIIOB B HOpMax IpaBa MOSBISETCS COOTBET-
CTBYIOLIEE COZIEpKaHUe, a He HA00OpOT, KOI/la Mbl [0 HOPMaM IpaBa HaYMHAEM Cy-
JUTh O CYLIECTBOBAHNU TaKUX IIPABOBBIX IPUHIIUIIOB.

IIpu3Haku npaBoBOro NPpUHIKIA

[TpaBoBoii npuHIMI Kak (uI0co(CKO-IIpaBOBasi KaTEropus XapakTepu3yeTcs
PAOM NIPU3HAKOB.

1. Coyuanvnas obycnoenrennocme npagoeoco npumyuna, e20 HANPAGIEH-
HOCMb HA 3auumy ooujecmeeHHo npusHaHHuIX yennocmeil. HecMOTpst Ha KOHCTpYH-
pyeMblil XapakTep NpaBOBOI'O NPUHIIMIIA, €T0 COAEPIKAHNE 00YCIIOBIEHO COEpKaHU-
€M U OCOOCHHOCTSIMH (DYHKIHMOHHPOBaHHs coluanbHON peansHocTr (Miller,
1999:111). IIpaBoBoii npuHIMI (hOPMHUPYETCS B IIpoIiecce IPaBOBOH KOMMYHHUKAIUU
TOPU30HTAJILHOM HAINPABICHHOCTH U NPEACTaBIsSIeT COO0O0N KOHBEHIMOHAJIBHBIA pe-
3yJIbTAaT COLMAILHOTO B3auMozeiicTBus. IIpaBoBOi MPUHIMII BBICTYNAeT Kak (GyHOa-
MEHTaJIbHasl ujes, KOTopas MOo3BOJsAeT chOpMUPOBATh OECKOH(DIMKTHYIO MPAaBOBYIO
KOMMYHHUKALIMIO B OINpPEIEICHHOM COOOLIeCTBE (COLMalbHas IpyIIa, OOLIECTBO).
VImeHHO OCBOEHME NMPHUHLUIIOB KAK PYKOBOZSILIEH MU U LEHHOCTHOIO OPHEHTHpA
NOBEJICHUsI B IPOLIECCE BTOPUYHON MPABOBOM CoOLMANN3alUK 00eCIeYuBaeT MpaBo-
BYIO HJIEHTH(UKALUIO yeloBeKka B cooduiecTBe. byayun oTpakeHHEM COLMAIbHOTO
B3aMMO/JICICTBUS B IPAaBOBOM cdepe, MPaBOBbIE NPUHIMIIBI BHICTYNAIOT B KauecTBe
KOHCTAHTOB IIPABOBOr0 OBITHS, UMEIOIINX YHUBEPCAIbHBIN XapakTep, HO CIIOCOOHBIX
K TpaHc(hOopMaluy B X0/ COLUATBHOM 3BOIIOLUH. DTO IO3BOJIIET COOTHECTH MIPABO-
BOU MPHHIIKII C €CTeCTBEHHBIM mpaBoM (Selznick, 1961).

OnHako cOLMANBHOCTh MPAaBOBOTO NMPHHLUIA 3a4acTyl0 CBs3aHa C MO3ULMEH
pedepenTHON Tpynnsl (Hampumep, HOIUTHYECKOH AIIUTHI), KOTOpas ClocoOHA pac-
IIPOCTPAHUTh CBOU LIEHHOCTHBIE OPUEHTUPBI HA MHBIX WIEHOB OOIIECTBa B IIpoLEcce
BEPTUKAIBHOM MPAaBOBOM KOMMYHHMKAalMU. B 3ToM cuTyanuu npaBoBble€ MPUHLIUIBI
B OOJbILIEH CTENEHH HOCAT KOHCTpyUpyeMblid xapakrep. CTeneHb UX OCBOEHMs 00-
IIECTBOM 3aBHCUT OT 3(PPEKTUBHOCTU MEXaHU3Ma IIPABOBOTO PEryJIUPOBAHUS U OCO-
OEHHOCTEH JISTUTUMALIMU IPAaBOBOM NOJIUTUKU. KOHCTpyHpyeMOCTh NPaBOBBIX IPUH-
IIUIIOB peepeHTHON TPYIION HAa OCHOBE NPABOBBIX 3aMMCTBOBAHUN OCOOEHHO Xa-
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pakTepHa JUIsi TPAH3UTUBHBIX 00IIecTB. BocnpusaTue 3TUX NMPHHIUIIOB B KayeCTBE
LIEHHOCTHBIX OPHUEHTHPOB IPABOBOTO TOBEJCHUS HMHBIMU UWICHAMH OOIIECTBA HE
TOJIBKO SIBJISIETCSI CBHIECTEIHCTBOM HX MPABOBON MACHTU(HUKAIMH, HO U OCHOBaHUEM
it 3((HEKTHBHON BEPTUKAIBLHOW MOOWJIBHOCTH W BO3MOKHOCTH BXOXKICHHS B CO-
cTaB pehepeHTHBIX TPYTIIL.

B kadecTBe AOCTATOYHO THUIMHMYHOTO NMpUMEpa KOHCTPYHPOBAHMS MPaBOBBIX
MIPUHITUTIOB MOKET OBITh O0O3HadeHa pedopmMa POCCHUCKOTO 3aKOHOIATEIHhCTBA
B 90-¢ roJpl MPOIUIOTroO BeKa, MPUYEeM B HaWOOJBIICH CTEIIEHU APKO ITO MPOSIBUIOCH
B c(epe rpakJaHCKOro 3aKOHOAATENIbCTBA, II€ MPOUCXOIMWIO HE MPOCTO 3aUMCTBO-
BaHHE HOPM 3apyOe’KHOTO 3aKOHOJATENLCTBA, a JaXe MPSIMOW UX TpaHCc(ep, 4To co-
OTBETCTBEHHO TIpEJIOiarajlo CyLIIeCTBEHHOE HM3MEeHeHHe NpuHUUMOB. [locrennee
Takke ObUTO 00YCIIOBJIEHO HEOOXOIMMOCTBHIO MPUHIUIIHAIBLHOTO U3MEHEHUS B Tpa-
BOBOM DETYyJIMPOBAaHNH SKOHOMHUYECKUX OTHOIICHUN Ha OCHOBE MapaJuTrMbl Pa3BUTHS
CTpaHbI B pyclie PHIHOYHOW 3KOHOMHKH, BEIOpDAHHOW MPaBAIICH 3JIUTOW B KaueCTBE
opuentupa. OIHAKO 710 CUX TIOP B POCCHIICKOM 00I1ecTBe (MK B ONPECIICHHON ero
9YacTH, ¥ BECbMa 3HAUUTEILHON TI0 KOJTMYECTBEHHOMY COCTaBY) HEKOTOPBIE ITPABOBBIE
MIPUHIMITE] BBI3BIBAIOT HEKOTOPOE OTTOP)KEHHE B CHIIy MX HECOOTBETCTBHUS CIIOKUB-
IIEMYCsI ellle B COBETCKYIO 310Xy HOHMMAHHIO MPUHIUIIOB CIIPABEAINBOCTH, KOJIJIEK-
TUBU3Ma (a2 B COBETCKOM MOHUMAHUU MApPTUHHOCTH) — B KA4ECTBE MPUMEPA MOXKHO
Ha3BaTh NMPHUHIUI HEBMEIIATEILCTBA B YACTHBIC Jiej1a (KOTOPBIA, IO MHCHUIO MHOTHX,
MeIIaeT CIPaBeUTMBOMY PACIPEICIICHHIO Pe3yIbTaTOB IPUIOKEHHBIX YCHINN B BUE
HOJyYSHHBIX J10X0/10B). Kpome Toro, najneko He y BCEX CIIOEB HACENEHHS BBI3BIBAET
HOJIEP’KKY BBIOOP TaK Ha3bIBAEMOM IUIOCKOH IIKaJIbl HAIOTOOOI0KEHHUS, TPUHIIUITH-
QJIBHO 3aKPETUICHHOH B HAJIOTOBOM 3aKOHO/IATEIILCTBE.

2. HopmamusHnocms npagogozo npunyuna 03Ha4aeT BO3MOXKHOCTH €r0 HOp-
MaTHBHOTO 3aKperuieHus. by1ydn 3aKkpersieHHbIM B IOPUINYECKON HOpME, MPUHIHIT
CTaHOBHTCS HE TOJBKO (POpMOI TMpaBa, HO U UCTOYHHKOM MPSMOTO JACHCTBUS, KOTO-
pbiii UMeeT umnepatuBHblid xapaktep (Raz, 2005:77-78). IMeHHO mpu3HAaK HOpMa-
TUBHOCTH IMOKA3bIBAET, YTO MPABOBOM MPHUHIIMI SBJISICTCS HE TOJBKO KOTHUTHUBHBIM,
HO ¥ (DYHKIIMOHAJIBLHBIM KOHCTPYKTOM. OH HE TOJIbKO OPUEHTUPOBAaH HA YCBOCHUE
B NPAaBOCO3HAHHMHU, HO M IMPHU3BAH BBICTYIUTh B KAUECTBE LIEHHOCTHOTO OPUEHTHPA
npaBoBoro nosexeHus (Postema, 2003:227). HopmaTuBHOCTh NPaBOBBIX MPUHIIUIIOB
HE TOXXIECTBEHHA WX 005A3aTENIbHOMY JOKYMEHTAIBHOMY 3aKPEIUICHHIO B MHUCAHOM
TEKCTE: KaK Mbl OTMETWJIN BBIIIE, U HEKOTOPBIC MPUHLMUIBI NPaBa, U MPUHIUIIEI HE-
(hopMasbHOTO MpaBa MOTYT HE 3aKPEIUIATHCS B HOPMaXx, a COJACPKAThCS B JOKTPUHE.
OnHako, HECMOTPSL HA OTCYTCTBHUE JICTAIBHBIX JTOKYMEHTOB, B TAKUX CITydasiX HMpUH-
UM 3aKPETUIsieT HEKOTOPYIO OOIIYI0 U a0CTPAKTHYIO MOJIEIb MMOBEIEHHS, YTO M T03-
BOJISIET TOBOPUTH 00 YHHMBEPCAJIBHOCTH TNPU3HAKA HOPMATHBHOCTH NMPUMEHHTEIBHO
K TIPaBOBBIM TPUHIIUATIAM.

3. HenepcoHnuguyuposanHocms npagoeoeo NPpuHyunda no cyObeKmHomy co-
cmagy, NPpoCmMpancmeeHHo U memnopaibHo. BeicTynas B kauecTBe (pyHIaMEHTallb-
HOH WIew, NPUHINI OPHEHTHPOBAH HA JIOOOro CyOBeKTa IpaBa B paMKax OIpeje-
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JICHHOM HMCTOPUYECKH U COLHMOKYJIBTYPHO OOYCIIOBIEHHOW MPaBOBOW pPealbHOCTH.
[IpaBoBoii mpUHIKI ONpeAesseT BOCIPUATHE MPABOBON peaabHOCTH U MPABOBOE MO-
BE/ICHHE CYOBEKTOB B paMKaX OINpPENIEIeHHOI0 COLMOKYIBTYPHOTO XPOHOTOMA, XOTS
MOJKET paclpOCTPAHATHCA M HA MHBIE CPE3bl MPABOBOM PEeaIbHOCTH, BBICTYIAS B Ka-
yectBe apxetumna (Bell, Boyron, Whittaker, 2008:LIX-LX). CmerieHre npuMeHeHUs
MIPUHIMIIOB B MPABOBOM PealbHOCTH, KOTOPOE MOXKET UMETh MECTO B MEPHO KpPYII-
HOMAcCIITaOHBIX MPABOBBIX pedopM, MPOUCXOAUT HA OMPEAEICHHOM XPOHOJIOTHYE-
CKOM OTpe3Ke BPEMEHH, B Mpeiesax KOTOpOro npaBoBas peajbHOCTb €lle He aJanTH-
poBajiach K HOBBIM HAIPaBJICHUSIM B MPABOBOM PETYJIUPOBAHUM: HOBBIE, BOZMOKHO
3aMMCTBOBaHHbBIC, MPABOBBIC MPUHILMUIIBI MPOBO3TJIAIICHBI, HAIUIM CBOE OTpa)KeHUE
B HOPMAaX COOTBETCTBYIOIINX 3aKOHOIPOEKTOB, OIHAKO HAa YPOBHE pealn3aluy IpaBa
U YPOBHE IMPABOBOIO IMOBEACHUS MPOUCXOIUT KOJUTM3HS C MPUBBIYHBIMH, CIOKHUB-
IIMMUCS IO TOTO MHBIMH NPaBOBBIMH NpuHIUIaMu. [lonoOHas cuTyarus nmena me-
CTO B TIpaBoOBOil peaibHOCTH Poccun kak B 1918-1922 romax, B 310Xy CTaHOBJICHHUS
COBETCKOTO TIpaBa W IMOCTENEHHOTO OTKa3a OT NMPHHLMUIIOB MpaBa Hapckoil Poccuw,
Tak 1 B KoHlle 80-x u Havyaie 90-x romoB XX Beka, YTO MPUBOAMIIO K JIUCTAPMOHHUH
B TPAaBOBOM PEATbHOCTH W TPeOOBAJIO JOCTATOYHO BECOMBIX YCHJIMM, IPAaBOBBIX,
CTPYKTYPHBIX M OpPraHU3AIlMOHHBIX pedopM Ui TMPEoI0JIeHNUs HETAaTUBHOM CUTYyallUH.
B cBoro ouepenb, HeNEepPCOHUPUIIMPOBAHHOCTh, KaK OTCYTCTBHE MPSIMOIO yKa3aHUs Ha
KOHKPETHOT'0 ajjpecara, I03BOJISIET MPUHIUITYY KOMMYHUIIMPOBATh C HEOIPEAEICHHBIM
KPYI'OM OJTHOMMEHHBIX CyOBEKTOB B PaBHOM CTEIICHU 3a4acTyl0 HE3aBUCUMO HE TOJIBKO
OT UX COLMAIBHON POJIH, HO U OT IpaBoBoro craryca (Hart, 1961:127).

4. Opuenmayus na domicencmeosanue. IIpaBOBOM NPUHIIUIT OPHSHTHPYET HA
COBEpILEHHE JNEHCTBUI, KOTOPBIE MPEANUCaHbl MOAYCaMH «3alpeIIeHOy, «pa3pelie-
HO», «o0s3aTenbHO» (Arnold, 1969). UmnepaTuBHOE comep:KaHKe MPABOBOTO MPUH-
IIMI1a OPUCHTUPYET CyOBhEKTa HE Ha OHTOJIOTHUECKUI YPOBEHb ITOBEICHUS, a Ha JICOH-
tonoruyeckuil. [IpuHIMI oTpaskaeT MoIeNb MOBECHNUS, HCAIBHBIA 00pa3, KOTOPHIA,
[I0 MHEHUIO CyOBEKTOB COLMAIBHOTO KOHCTPYHUpPOBAaHMS, B HAaMOOJIbLICH CTENEHH
HO3BOJISIET YJIOBJIETBOPUTh MHTEpPECHl YeIOBEKa, OOILIecTBa M rocyjnapcrsa U (WiIn)
o0ecneynTh IpaBoNops oK.

B 10 xe Bpems Haubosee o01Me IpaBoBble IPUHIUIIBI IPEICTABIAIOT COOO0M
abcTpaKTHBIE UEH, BBIpAXKAroIue oOpalleHle K ONpeeIeHHbIM COLMaIbHBIM U IIpa-
BOBBIM LIEHHOCTSIM, U TE€M CAMbBIM BBICTYHAIOT JIMIIb Haubojee OOIIKUM OPUEHTHPOM
MOBEJICHHS, HE Tpeasaras TeX WM WHBIX €ro KOHKPETHBIX 00pasloB, YTO TpeOyeT
paboThl MexaHu3Ma 0OpaTHOM CBA3M, MPEXJE BCEro IMOCPEACTBOM CyneOHON cucTe-
MBI, KOTJ]a B paMKax IPUMEHEHUs IPUHLIMIIA [TyTeM TOJIKOBaHUS PACKPHIBAIOTCS BO3-
MO>KHBIE TPaHU €r0 NOHUMAaHHUS.

5. O6veKmusupo8aHHOCMs NPABOBO20 NPUHYUNA NPABOBOU PealbHOCHBIO.
Xo0Tsl MpaBOBOM MPUHLKII HOCUT KOHCTPYHUPYEMBI XapakTep, ero cojepixaHue ooy-
CJIOBJIGHO HE TOJIBKO IIPAaBOCO3HAHMEM pe(epeHTHOH TpyHIbl, HO ¥ OCOOCHHOCTIMHU
MPAaBOBOM KOMMYHHMKAIIMM KaK BHYTPHUTPYIIIOBOTO, TAK M MEXIPYIIOBOTO YpPOBHSI.
B ycnoBusix TpaH3UTHBHOrO OOIIECTBAa 3TOT NpU3HAK ycuiauBaercs. PedepentHas
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rpynmna npu KOHCTPYUPOBAaHMU 3aKOHOJAATENIbCTBA MOXKET PYKOBOJCTBOBAThCS Ipa-
BOBBIMH 3aMMCTBOBaHUAMM. [Ipu 3TOM IpOMCXOaUT TpaHC(Ep MPaBOBLIX NPUHIIMIIOB,
pa3paboTaHHBIX B MPABOBOM pealbHOCTH OOIECTBA-IOHOPA U 3a4acTyl0 HE COOTBET-
CTBYIOIIHUX TMPABOBOW PEaTbHOCTH OOIIECTBa-peIUNuUeHTa. B 3Toil cutyanuu pede-
PEHTHasl IpyNa KOHCTPYHPYET HOBYIO PEAJIBbHOCTh, U YTBEPKIaEMbI€ HOBBIE ITPABO-
BbI€ NPUHLMIIBI OJJHOBPEMEHHO BBINOIHSIIOT B€ poiu. C OMHON CTOPOHBI, OHU CIO-
COOCTBYIOT YTBEPKIACHHUIO HOBOW MPaBOBOM peanbHOCTH. C Ipyroi CTOpOHBI, X CO-
Jepkanre, Oyaydd OOyCIIOBJICHO MPaBOBOH pPEalbHOCTHIO 00IecTBa-I0HOpa, NPH
(hopMHPOBaHUHU MPABOBOM pealbHOCTH OOIIECTBA-PEIIUITUEHTa OOBEKTUBUPYET U pe-
abHOCTB 00mIecTBa-M0HOpa (BiX, 2017: XXVI-XXX).

Vka3zaHHBIN [IPU3HAK, TAKUM OOpa3oM, NOHUMAETCS OTHIOJb HE KaK O0BEK-
TUBHBIN XapakTep MPaBOBbIX IPUHIIMIIOB, a YKa3bIBACT JIUILb HA ONPEAEICHHYIO CTe-
NeHb OOBEKTUBUPOBAHHOCTU COJEPKAHMUS, YTO HE HUCKIIOYACT MPEIOMICHHS HX CO-
JIepKaHusl Yepe3 CO3HaHHE CYOBEKTOB: KaK MBI OTMEYalH, CaMH IO ce0e IpaBOBbIC
MPUHIMIBI CYIIHOCTHO OTJIMYAIOTCS CMEIIaHHBIM, OOBEKTUBHO-CYOBEKTUBHBIM Xa-
PaKTEpOM.

[TpaBoBBIE MPUHIMIIBI IPU ATOM Y4YacTBYIOT B IpoIecce MpaBOOOpa30OBaHUs
B KauecTBE HE TOJBKO HJACH, HO U 0a30BBIX PETrYJATOPOB ¢ Haubojee oOmMM U ad-
CTPaKTHBIM cojiep>kanneM. KoHCTpyupoBaHue HOBOW MPaBOBOM peabHOCTH TpeOyeT
OT peepeHTHBIX TPYIII HE IPOCTO MO3UIIMOHUPOBAHUS €€ TEOPETUUYECKUX OCHOB, HO
U X HOPMAaTHBHOIO 3aKperieHus. BepOain3oBaHHBIM B 10pUIMUECKOW HOpME Ipa-
BOBOM NMpUHUHUI A7 3()(HEKTUBHOTO BOCIIPUATHUS B Cpeie aJpecaToB M JalibHEHIIei
COLMAIILHON JIETHTUMAIIUU JTOJDKEH OBITh HE MPOCTO CPOPMYIHUPOBAH, HO U JIETAIU-
30BaH. CieoBaTenbHO, 3P PEKTUBHOCTD BO3/ICHCTBUS PABOBBIX MPHHLIUIIOB HA Ipa-
BOBYIO pPEaJIbHOCTh CBSI3aHA C X 3aKPEIUICHHOCTBIO HE TOJIBKO B HOpMax-TIPUHIIUIAX,
HO U HOpMax-AehuHUIUAX. B mocieqHeM cirydae NpUHIMIT HE TOJIBKO KOHCTPYHUPYET
HOBYIO pEaIbHOCTh, HO M OOBEKTHBHPYET CYILECTBYIOIIYIO, H0O CPOpMyIUpOBaH
B TpaJULMAX IPaBOBOIl cuCTEMBbl OOIIECTBa-pelMIIUEeHTa. TeM caMbIM IPaBOBBIE
NPUHIMIIEI CTAHOBATCS IIEHHOCTHOM OCHOBOM He TOJBbKO IpaBoTBopuecTBa (Raz,
1972), HO 1 KOHCTPYUPOBaHUS PABOBOM PEaIbHOCTH HA UHBIX YPOBHSIX.

B3auMHBbIl npoliecc KOHCTPYHMPOBAHUS PEATbHOCTU U OOBEKTHUBU3ALMH CY-
IIECTBYIOLIEH peaJlbHOCTH HAXOJMT BOIUIOIIEHHE Ha YpOBHE pean3alluy IpaBa,
IIPEXk/IE BCErO — B JIEATEIbHOCTH NIPABOIPUMEHHUTENBHBIX OPraHOB, KOTOPBIE HA CTa-
MM TPaBOBOM KBaIM(UKAIMU, C OAHOW CTOPOHBI, (JOPMUPYIOT NPABOBYIO pealb-
HOCTb ITyT€M BBIHECEHMs COOTBETCTBYIOIIMX BJIACTHBIX WHIMBHIYalbHO-IIPABOBBIX
pelleHni, a ¢ Ipyroil — npuONIMKarTCA K TOMY HOHUMAHUIO IPABOBBIX IPUHLUIIOB,
KOTOpO€ BOCTPEOOBAHO CIOXKMBIIECHCA COLMOKYIBTYPHOU TpaauLMel U BeleT K 00-
aee 3¢ PeKTUBHOMY IPAaBOBOMY PEryJIMPOBAHHIO OTHOIICHHH.

VYka3zaHHBII NPOIlecC HAXOAUT BHEUIHE JOKYMEHTAJIbHOE BBIPAXKEHUE B 0030-
pax cyneOHoi npaktuku [Inenyma u [Ipesunnyma Bepxosaoro Cyna PO, a naubonee
SPKO€ NPOSIBIIEHHE HAaXOIUT B MOCTAaHOBJICHUSAX (M OTIENbHBIX omnpeneneHusnx) Kon-
ctutyuuonHoro Cyna P®. IInenym BepxoBroro Cyna PO, k npumepy, He TOJIBKO
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Jlal orpesiesieHre OOIIEeTPU3HAHHBIM MPUHIUIIAM MEXIYHAPOIHOTO MpaBa, HO U Aall
uX nepeyeHb ¢ onpenesneHHbiMU nosicHeHusMH (Iloctanosnenue Ilnenyma Bepxos-
Horo Cyga P® ot 10.10.2003 Ne 5 (pen. ot 05.03.2013) «O mpumeHeHuu cyjamu
o01Ielt IOPUCAUKIIMN OOIIETTPU3HAHHBIX PUHIIUIIOB M HOPM MEXKyHapOIHOTO IpaBa
U MEXITyHapOIHEIX JOroBopoB Poccwmiickoit Menepamum»’). B mpyrom cinydae oOmeit
MIPUHIMIT COOTHOIICHHS OOIIMX M CIIEHUAIBHBIX HOPM TPaKAAHCKOTO 3aKOHO/IATEIb-
cTBa Hamen cBoe oTpaxkenue B 1. 2 [locranosnenus [Inenyma BepxosHoro Cyaa PO
ot 23 anpeins 2019 r. Ne 10 «O npumeHeHnr yacTu 4eTBepToi [ pakjaHCKOro KoJeK-
ca Poccutickoit @eneparum», Ti€ CKa3aHO: «K OTHOIIEHUSIM, CBSI3aHHBIM C BOZHUKHO-
BEHHUEM, IEPEXO0JOM U MPEIOCTABICHUEM, PEKPALICHUEM, OCYIIECTBICHUEM, 3alIUTON
MIPaB Ha PEe3yJIbTAaThl MHTEIUIEKTYaJbHON AESATEIbHOCTH U NPUPaBHEHHBIE K HUM Cpe/l-
CTBa MHIWBHUIyaTU3aIMU IOPUANYECKHUX JIML, TOBAPOB, PabOT, YCIYyT U MPEeANpUATHI
(manee — cpencTBa MHAMBHIYAIU3alliM), MOIJIEKAT NPUMEHEHHUIO IOJOXKEHHs 4a-
cTell mepBoH, BTOopoH, TpeTheit ['K PO, ecnu mHOE mpsMo HE MpeaycMOTPEHO Ya-
cteio uerBeprori 'K PD u ecnu ux nmpuMeHeHue HE MPOTUBOPEUYUT CYIIECTBY OT-
HOIIEHMH, yperyTupoBaHHBIX AaHHOH yacThio 'K P®»®. Emre 6onee cumMnromMaTHy-
HbIM siBsieTcst BeisiBnenue [lnenymom Bepxosnoro Cyna P® mpusnakoB Hopma-
TUBHOTO IPAaBOBOI'0 aKTa, KOTOPbIE OCHOBBIBAIOTCA HA HAYYHOU JOKTPUHE U Y¥Ke
CIOKUBIIEHCS npakTuke (B yactHocTH, 1. 3 [locranoBnenus [lnenyma BepxoBHoro
Cyna Poccuiickoit @enepanuu ot 25 nexadps 2018 . Ne 50 «O nmpaktuke paccMoT-
peHusl cyaamu e o0 ocrnapruBaHUU HOPMATHBHBIX MPABOBBIX aKTOB U aKTOB, CO-
JepoKaluX pa3bsCHEHHs 3aKOHOJATENbCTBA M 00JaJar0IINX HOPMATUBHBIMU CBOM-
ctBamu»’). JlaHHBIH BOMPOC HOCHT MPUHIHUIMATLHOE OTHOIIEHHE, TAK KaK 3aKJja-
JIIBA€T OCHOBBI NMPABOBOM MOJIENH (0T OOILIETO K YaCTHOMY ), XapaKTepHOM AJIsl poc-
CHIICKOU TPaBOBOM CHCTEMBI.

Koncturynmonnsiii Cyn P® B paMkax paccMOTpEeHHs el O COOTBETCTBUH
TeX WIM WHBIX HOPMATHUBHBIX IPABOBBIX AKTOB, HOPMAaTUBHBIX IPABOBBIX JOIOBOPOB
Koncturynun P®, npakTudecku B Ka)XJ0M M3 CBOMX IIOCTAaHOBJIEHUH JacT BeCbMa
00BEMHOE TOJIKOBAHHME C UCTIOJIB30BAHUEM MPAKTHUECKHU BCEX BO3MOKHBIX CIIOCOOOB
TOJIKOBaHUS, BKJIIOYas JaXke TOJKOBAaHHWE TEJEOJIOTMYECKOe U  HCTOPHUKO-
nojuTHYecKoe. BeipabaTbiBaeMble MPaBOBBIC MO3UIIMU OCHOBBIBAIOTCS HA O(UIIHAIb-
HOM JierajibHOM MHTEpIIpeTalii HOPM U NMPHUHILIMIIOB MEKIYHAPOAHOrO MpaBa, a Tak-

5 Mocranosnenue [Lenyma Bepxosroro Cyna P® or 10.10.2003 Ne 5 (pex. ot 05.03.2013) «O npumeHenun
cyaamu oOIIel IOPUCIUKLIIK OOIIeNPU3HAHHBIX MPHHIMIIOB ¥ HOPM MEXKIYHapOJHOTO MpaBa U MEXIyHa-
ponHbIX goroBopoB Poccuiickoit @enepanumny // bromierens BepxosHoro Cyna P®. 2003. Ne 12.

6 Mocranosnenue Inenyma Bepxosnoro Cynaa PO ot 23 ampens 2019 r. Ne 10 «O npuMeHEHHH 4acTH YeT-
Beproii ['paxxmanckoro koxmekca Poccuiickoit ®enepammmn» // Poccuiickas rasera. demepanbHBIA BHITyCK.
06.05.2019. Ne 96 (7854).

" Hocranosnenue Ilnenyma Bepxosnoro Cyma Poccuiickoit ®enepanuu ot 25 mexaGps 2018 r. Ne 50
«O mpakTHKe pacCMOTPEHHMs CylaMu Jieln 00 OcHapHBaHWH HOPMATHBHBIX IPABOBBIX AKTOB U aKTOB, COAEp-
JKAIIMX Pa3bsICHEHMs 3aKOHOIATENbCTBA U 00JI1aJalonX HOPMaTHBHBIME CBoiicTBaMm» // Poccuiickas rasera.
@enepanbubii Boimyck. 15.01.2019. Ne 6. (7764).
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e JeUCTBYIOLIEr0 POCCHICKOro 3akoHoAarenbcTBa. CoepikaHue MpaBOBbIX MPUHIIM-
OB, OCOOEHHO OOUIETIPABOBBIX, HOCUT HACTOJILKO OOLIMA M aOCTpaKTHBIA Xapakrtep,
YTO MX MpPUMEHEHHE TPeOyeT 0CTaTOYHO OOBEMHOTO TOJIKOBAHUS B KOHTEKCTE CBS-
3aHHBIX C HUIMU COZEPKaTeIbHO HOPM IIPaBa, a TAKXKe B KOHTEKCTE OJM3KHX 110 CMBIC-
Jy JpyTuX MpaBOBbIX MpUHLIMIOB. Hanpumep, B pamkax Toiabko ogHoro u3 [locranos-
nennit Koncrurynuonnsiii Cya PO, permas Bonpoc o cootBetctBuu Koncturynuu PO
nosoxkeHnid PenepanbHOro 3akoHa «O KOHTpOJIE 32 COOTBETCTBHEM PACXOJOB JIMIL,
3aMEIIAIONINX TOCYIAPCTBEHHEIE JODKHOCTH, M MHBIX JIHII HX J0X0JaM»®, COOTHEC Co-
JiepKaHre HECKOJIBKUX MPABOBBIX MPUHIIMIIOB OOIIEIIPABOBOTO XapaKTepa — MPUHIIN-
na JIEMOKpaTu3Ma, CBOOOIbl M HEMPUKOCHOBEHHOCTH YaCTHOW COOCTBEHHOCTH, CIIpa-
BEJIJIMBOCTH M PAa3yMHOCTH, B UTOT'€ BHECS OIPEAEIICHHOCTh B IOHUMAaHUE COJEpKa-
HUA 1. 1 4. 1 c1. 2 ykazanHoro ¢eepaibHOro 3aK0Ha, yKa3aB, YTO oOpallieHue B J10-
X0l TOCYy/IapcTBa MMYIIECTBA, MPUOOPETEHHOTO /10 3aMEIICHHs COOTBETCTBYIOIIECH
JOJDKHOCTH COOTBETCTBYIOIIMM JIMIIOM M YJIEHAaMH €ro CEeMbH, HE JOIyCKaeTCs
(. 6)°. B 1pyrom ciydae MPUHIMI CIIPABEUTHBOCTH IOPHANIECKOH OTBETCTBEHHOCTH
uctonkoBad KoncturynnonnsiMm Cynom P® cremyromum obpaszom: mpu pukcanuu
aAMHHHUCTPATUBHOIO NPAaBOHAPYIIEHUS C IMOMOIIBI0 aBTOMATHYECKUX TEXHUUYECKHUX
CPEIICTB HEJb3sl YCTAHABIUBATh 00BEKTUBHOE BMEHEHHE 110 OTHOIIEHHIO K COOCTBEH-
HUKY TPaHCIIOPTHOT'O CPEJICTBA TOJBKO HA OCHOBAHMH, YTO OH 3aHMMAETCS MPEIIpH-
HUMATEJIbCKON AESTENIbHOCThIO, U yCTaHAaBIMBAaTh MAaKCHUMAaJIbHBIA pa3Mep aJIMUHU-
ctpatusHoro mrpada (ITocranosnenne KC P® ot 18 supaps 2019 r. Ne 5-11%° 1o ne-
Jy O IPOBEPKE KOHCTUTYIIMOHHOCTH cTaTthu 2.6.1 u wacteit 1, 2, 3 u 6 cratem 12.21.1
Konexca Poccniickoit deneparmn 06 aJMUHHCTPATHBHEIX TIPABOHAPYIICHHAX . B CBS-
3u ¢ 3anpocoM Koctpomckoro obmactHOro cyaa u xanodamu rpaxaan A.W. lymuinnna
u A.b. Illaposa). Paccmatpusas Bonpoc o cootBeTcTBUU KoHcTutynun PO momoxe-
HUit cT. 54 I'pakIaHCKOro TpoleccyanbHoro konekca PO, Koncrurymmonnsim Cy-
noM PO ObIIO 1aHO TONKOBaHWE MPUHLHUIY CyIeOHOM 3alUThI, KOTOPBIH JOKEH
MpeAnojararh, 4To Jaxe MNpu OTCYTCTBUU B JOBEPEHHOCTH MPEACTABUTENS YKa3aHUs

8 denepanbublii 3akoH oT 03 aexadps 2012 r. Ne 230-D3 (pea. ot 03.08.2018) «O KOHTpOJIE 32 COOTBETCTBH-
€M PacXoJI0B JIUII, 3aMEUIAIONINX TOCYAapCTBEHHBIE TOJUKHOCTH, M MHBIX JIMI UX Aoxonam» // CobpaHue 3a-
koHozAarenscTBa PD. 10.12.2012. Ne 50 (u. 4). Cr. 6953.

9 ocranosnenue Koncrurynuonnoro Cyna P® ot 9 suaps 2019 r. Ne 1-IT no aeay o IPOBEPKE KOHCTUTY-
HMOHHOCTH YacTH 1 crathu 16 u yactu 1 cratbu 17 deaepanbHoro 3akoHa «O KOHTPOJIE 32 COOTBETCTBHEM
PacxoJ10B JIMII, 3aMEIAIOINX FOCYIapCTBEHHBIE JOJDKHOCTH, ¥ MHBIX JIMI UX JOXOJaM» B CBSI3H C JKaJo0oM
rpaxnanuna I'.I1. Kpucrosay // Poccuiickas razera. ®enepanbhbiii Boimyck. 2019. 23.01. Ne 13 (7771).

10 TTocranosnenue Koncrurynuonnoro Cyma P® ot 18 susaps 2019 r. Ne 5-T no meny o npoBepke KOHCTH-
TyIHOHHOCTH cTaThh 2.6.1 m wacreit 1, 2, 3 u 6 craren 12.21.1 Konekca Poccuiickoit @eneparnym 06 aaMu-
HUCTPATUBHEIX IIPaBOHAPYHIEHHUSAX B CBSI3M C 3ampocoM KocTpoMmckoro o6macTHOTO cyna u KajuodaMu rpaxk-
nan AW ymuiuaa u A.B. Illaposa // Poccuiickast razera. ®enepanbubiii Beimyck. 30.01.2019. Ne 19(7777).
" Konexce Poccuiickoii ®enepauun 06 aIMUHMCTPATUBHBIX IIpaBoHapyIeHusx: DenepanbHblii 3akoH oT 30
nekabpst 2001 1. Ne 195-®3 (pex. ot 03.07.2019) // Cobpanue 3akononatenbctea PD. 07.01.2002. Ne 1 (4. 1).
Cr. 1.

2 Ppaxxmanckuil nponeccyanbHblil kojekc Poccuiickoit ®enepannn: ®enepanbHblii 3ak0H OT 14 HOAGpS
2002 . Ne 138-@3 (pen. ot 02.12.2019) // Cobpanue 3axoHoxatenscta PO. 18.11.2002. Ne 46. Cr. 4532.
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Ha MpaBo 00XaJIoBaHUS CyleOHOrO peuleHHs O MPU3HAHUU TPaKAaHWHA HEJEEeCHo-
COOHBIM TakKoe€ IpaBO, TEM HE MEHEE, JOJKHO OBITh PEaii30BaHO HE3aBUCHUMO OT
ykazanusi Ha 310 B jgoBepeHHOCcTH (IlocranoBienne KC P® ot 21 suBaps 2020 .
No 3-T1 mo geny o mpoBepke KOHCTUTYIIMOHHOCTH TOJIOKEeHUs cTtaThu 54 ['paxnan-
CKOTO TIPOIeCcCyaIbHOTo Kojiekca P® B cBs3M ¢ xkanoboit rpaxanku C.1°).

B nekoropsix cnydasx Koncturyumnonnsiit Cyn PO ctaBuT Bompoc 0 KO-
3UM NPUHLMIIOB U JA€T TOJIKOBAHUE, IO3BOJSIOLIEE PA3PEIINTh TaKyK CHUTYALHIO.
K nmpumepy, B Iloctanosnenuu ot 3 urong 2019 r. Ne 26-11 no neny o nmpoBepke KOH-
CTUTyLUOHHOCTH ctateit 15, 16 u 1069 I'paxxpanckoro konekca Poccuiickoit dene-
paruy, myHkTa 4 crateu 2422 BromkerHoro koaexca Poccuiickoit ®enepamuu®® u ua-
ctu 10 crarbu 85 denepanpHoro 3akoHa «O0 OOMMX MPUHIMIAX OpraHU3AIUN
MECTHOTO0 caMoyIipasienusi B Poccuiickoit denepannn» B CBSI3U € xKaloO0H aaAMHUHU-
CTpAIMK TOPOJCKOro okpyra Bepxmss ITsimvax’® akTyanusupoBaHa KOJIH3HS, KOTO-
pasi BO3HUKAET MEXAY IPUHIMIIOM CBOEBPEMEHHOCTH U IOJHOTHI UCIOJIHEHUS CY-
NeOHOTO aKTa, C OJHOW CTOPOHBI, M TIPUHITUIIOM CTAOMJILHOCTH (DMHAHCOBBIX OCHOB
peanu3anyu MMyOJUYIHON BJIACTHIO BO3JIOKEHHBIX Ha Hee (GpyHKuui, ¢ apyrou. Jlms
pa3pemieHnsl yKa3aHHOW KOJUIM3WH CJeyeT MepepacrpelesiaTh T0XObl OI0KETOB,
TaKk Kak HMHAauYe MYHHIMIAJIbHBIA OIOJUKET MOXET HE BbLIEpPKaTh (PUHAHCOBYIO
Harpys3Ky I10 BBIIJIAT€ BO3MEUICHHSI Bpea.

OpHako BOCHPUSTHE U BOCIIPOM3BOJICTBO MPABOBBIX MPUHIIMIIOB B MPABOBOM
MOBEICHUU HOCUT HEJIMHEHHBIN XapakTep, 0COOCHHO B CHUTYallMW TMPaBOBBIX 3aUM-
cTBoBaHMiA. Ecniu moBeneHne peepeHTHBIX TPy OJHO3HAYHO OCHOBAHO HA HOBBIX
IOPUHLMIAX, TO aJpecaTsl MPABOBOM KOMMYHHMKAIIMM BOCIIPUHUMAIOT HOBBIE ITPUHLIU-
bl KOHTHUTHBHO ¥ BOCIIPOM3BOIAT ()YHKIIMOHAIBHO TOJIBKO MPU YCIOBHU UX KOppe-
JSUUM C HAallMOHAJIbHOM IpaBoBOM Tpaauuumeil. Ilpu aTom mocturaercss KOHBEHIUO-
HAJIBHOCTb IIPABOBOM MOJMTHUKHM U FapMOHU3aLUs IPAaBOBOM PEAIbHOCTU. Y Ka3aHHBIM
IPOLECC TapPMOHU3ALIMU [TPAaBOBOM PeaIbHOCTH Ha 0a3e HOBBIX BBOAMMBIX B HEH mpa-
BOBBIX IIPUHIIMIIOB, KaK Mbl OTMETHJIN BBIIIIE, MOKET HOCUTh JOCTATOYHO MPOTHUBOPE-
YUBBIA XapaKTep U 3aHATH OTHOCUTEIHHO JJIUTEIbHBIN MePHO]] BPEMEHH.

6. Bepxosencmeo npasosoco npunyuna. bynydn Gpopmoil BeIpaKeHHs COLHU-
aJbHOM CHUCTEMOW MpPaBOBBIX LIEHHOCTEH, MPaBOBblE€ MPUHIMUIBI HE TOJbKO HMEIOT
UMIIEPAaTUBHOE JICWCTBHE, HO M OMPEICINIAIOT COJAepKaHHE CHCTeMbI mpaBa. MIMeHHO

13 TTocranosnenue Koncrurynuonnoro Cyma P® ot 21 susaps 2020 r. Ne 3-IT no meny o npoBepke KOHCTH-
TYLHOHHOCTH TOJIOXKEHHs cTaTthi 54 I'paskmaHckoro mporeccyaibHOro kojiekca PO B cBs3u ¢ kxanoboit
rpaxaanku C. // Poccuiickas razera. ®@enepanbubiii Beimyck. 2020. 04.02. Ne 22 (8076).

14 BromketHbiil kogeke Poccuiickoii Oenepanun: OenepansHpiii 3akoH oT 31.07.1998 No 145-03 (pex. ot
27.12.2019) // Cobpanue 3akoHomaTenbcTBa PD. 03.08.1998. Ne 31. Cr. 3823.

15 Mocranosnenne Koncrurynuonnoro Cyaa P® or 3 mrona 2019 r. Ne 26-I1 o aeiy o IpoBepKe KOHCTHUTY-
nuoHHOCTH cratei 15, 16 u 1069 I'paxkmanckoro xonekca Poccuiickoit denepannn, nmyHkTa 4 cratbn 2422
Bromxernoro konekca Poccuiickoit ®eneparuu u yactu 10 craten 85 ®enepanbHoro 3akona «O6 oOmux
NPUHIMIIAX OpPraHU3alKi MECTHOTO caMoyIpaBiieHus B Poccuiickoii denepanum» B CBA3U C KajIo00H aamMu-
HHCTpaLK ropojackoro okpyra Bepxusis [Ieimmay // Poceniickas razera. ®enepanbusiii Beimyck. 10.07.2019.
Ne 148(7906).
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MPUHLIMIIBI PUAAIOT 3TOW CUCTEME OpPraHU3alMOHHOE U LIEHHOCTHOE €IUHCTBO. Jla-
e He OyIydd BKJIIOUYEHHBIMU B IOPUIWYECKUE HOPMBI, IPUHIMUIBI HE TOJBKO OMpe-
JEJSIOT UX COAEp KAHHUE, HO M KOPPEISLUI0 TOCYJapCTBEHHBIX U COLUAIIBHBIX MHTE-
pecoB, obecrieynBast JISTUTUMAIIMIO 3aKOHO/ATENILCTBA M CHIOCOOCTBYS TOBBIIICHUIO
3¢ GEKTUBHOCTH €T0 pean3aluy 1 TapMOHU3AIMH IPAaBOBON PEaTbHOCTH.

BepxoBeHCTBO MPaBOBOTo MPUHIIKIIA MOXKET OBITh PACCMOTPEHO KaK HIE0JI0-
TMYECKH, TaK ¥ HOpMaTHBHO. C OJHOM CTOPOHBI, PUHIIMIIBI ONIPENEISIOT Hauboee
CYILIECTBEHHBbIE OCOOCHHOCTH, HAIIPABIICHUS B MPABOBOM PETYJIUPOBAHUHU, U TEM Ca-
MBIM UMEIOT MPsIMOE OTHOIICHHE K MPaBOBOW MJICOJIOTUH, OYAyUYH €€ MPOBOAHUKAMH
B HOPMaTUBHOM MaccuBe. B 3TOM I1aHe MPUHIMII BEPXOBEH Kak Hambosee BayKHAs
U OTpeJensomas uaes, Ha KOTOPYI0 OPUEHTUPYIOTCS MPABOTBOPUYECKHE CYOBEKTHI,
co3/1aBasi, U3MEHsIsI M MpeKpalnas JaeiicTBre HOpM MpaBa. [Ipuyem BBIOOP OCHOBHBIX
WJei, KOTOpPbIE CTAHOBATCS NIPABOBBIMU MPUHIUIIAMH, 3aBUCUT OT COLMOKYJIBTYPHO-
ro KOHTEKCTA, IJIABEHCTBYIOIMX HA JAaHHOM HCTOPUYECKOM OTPE3KE IPECTaBICHUN
pedepeHTHBIX (TpaBsAIIKX) TPYIIT U OT CIOXKHUBIIMXCS B 3TOT NEPUO/] OOIIECTBEHHBIX
OTHOIICHUH U 0COOEHHOCTEH WX MPaBOBOro perynupoBanus. K mpumepy, B nepuon
paspabotku neiictByromeit Koncturymun PO, npunsroit 12 nexabps 1993 roxa, 3a
OCHOBY ObliIa B3ATa W€ MPUOPHUTETA MpaB YeJIOBEKa HaJ 3aKOHOAATEIbCTBOM, TO
€CTh MO3UTUBHBIM MPABOM, YTO BBIPA3UJIOCh B CT. 2 U psijie UHBIX craTeit KoncTury-
uuu. To ecTh BO IUIaBy yrija IOCTaBJEH MPaBOBOW MPUHLIMI MPUOPUTETA MPaB YENo-
BEKa, TO €CThb €CTECTBEHHOI'O MpaBa HaJl MO3UTUBHBIM. OJHAKO HE CleyeT AelaTh
OJIHO3HAYHBIN BBIBOJ O TOM, 4TO KoHcTuTyuus P® OCHOBBIBAETCS MCKIIOUUTEIBHO
Ha KOHLIETLMU €CTECTBEHHOro InpaBa. B psane apyrux ee craTeil MOKHO 3aMETHUTh
(OpMYIHPOBKH, CBHIETEILCTBYIOIINE O BIUSHUU Ha €€ COoIep)KaHHe HOPMaTHUBH3MA
U COLIMOJIOTMYECKON KOHLENIMKU NMOHUMaHus npasa. OIHAKO KOHCTPYKLHMS C HpPUH-
LIUIIOM IPUOPUTETA MPaB YeJIOBEKa HaJl 3aKOHOJATEIbCTBOM MOATBEPIKIAET HAII Te-
3MC O BEpPXOBEHCTBE MPHHIUIIOB, 0COOCHHO B KOHTEKCTE NMPHOPHUTETA MPUHIIUIIA HAJ
uHBIMU (hOpMaMu TIpaBa, MPEXKJe BCEro 3aKOHOJATENILCTBOM. TO €CTh BEPXOBEHCTBO
3aKOHa B TAKOM CJIy4yae BBIMJISIAUT OJJHO3HAYHO BTOPUYHBIM MO OTHOUIEHHUIO K BEPXO-
BEHCTBY IPABOBBIX MPUHIIUIIOB.

7. Cmabunvnocmv npagogoco npunyuna. 11paBOBbIe TPUHIIMIIBI SIBISIOTCS
KOHCTaHTOH Kak opunmansHoro (Friedman, 2019:10), Tak u HeOPHUIHATHLHOTO MPaBa.
Onu oOecreynBarOT MPEEMCTBEHHOCTh MPABOBOM CHCTEMBI C MPaBOBOM TpaauLUEH,
npuaBas el onpeaeseHHY0 CTaOMIBHOCTD U CIOCOOCTBYS ee JerutuManuu. O1Hako
KOHCTaHTHOCTh IPUHIUIIOB HE O3HAYAET UX LIEHHOCTHOM aOCOJIOTHOCTU U YHHUBEP-
CaJIbHOCTH.

16 Koncrutynus Poccuiickoit ®eeparuu (MpUHATA BCceHAPOIHBIM roocoBanueM 12.12.1993) (¢ ydetom mo-
MIPaBOK, BHECEHHBIX 3akoHaMu P®d o mompaBkax k Koncrurymuu PD ot 30.12.2008 Ne 6-DK3, ot 30.12.2008
Ne 7-©K3, or 05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-®K3) // CobpaHue 3akoHomarenbcTBa PO.
2014. Ne 31. Cr. 4398.
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Tpancopmanus npaBoBOi PeabHOCTH B HAIIPABJIEHUH, 00YCIIOBIEHHOM CO-
LUATbHO-KYJIbTYPHBIM Pa3BUTHEM KaK Ha JAHHOM HCTOPUYECKOM 3Tare, TaK U ¢ yde-
TOM IPEEMCTBEHHOCTH CJIOKHMBILErOCS IPAaBOBOIO ONBITA U TPAIULUH, IPEATIONATAET
W3MEHEHHE IPABOBBIX HPUHIMIIOB KaK (YHAAMEHTAJIbHBIX IIOJIOKEHUH, KOTOPHIE
1 o0ecneunBarT pedIekCrio MPaBOBOTO TMPOTPECca, €ro OIEHKY CO CTOPOHBI 00IIIe-
cTBa. B oTiMume ot 3aK0HOJATENBCTBA IPUHLINIIBI CYLIIECTBEHHO MEHBIIE MOIBEPKE-
HBl TpaHchopmarmu. M3MeHeHne NpaBOBOM pPEATbHOCTH HE TOJIBKO HOPMATHBHO
¥ (DYHKIMOHAJIBHO, HO U KOTHUTHUBHO (Ha YPOBHE NMPABOBBIX MPHHIIUIIOB) O3HAYAET
JIOCTAaTOYHO YCIIEIIHOE MTPOXOXKJICHHUE TOUKH OU(ypKalMU U Iepexo]] OT OAHOM OTHO-
CUTEJIbHO CTAOMJIBHOM CHCTEMBI K IPYrod OTHOCUTENBHOW CTaOMJIBHOW CHCTEMe.
CTabWIbHOCTh CUCTEMBI U OyJeT o0ecrieunBaTh MPAaBOBbIE MPUHIUIBI IPU YCIOBUU
UX paclpOCTPaHEHUs] HE TOJIBKO B IIPAaBOTBOPUECTBE U NPABOPEATM3ALUH, HO U B IIpa-
BOBOM IOBEJICHUH B KAUECTBE [IEHHOCTHOI'O OPUEHTHPA.

B kagectBe mpumMepa OOIIETIPaBOBOrO MPUHIIMIA, KOTOPBIA OJHULETBOPSIET
c000# CTaOMIIBHOCTH M TIPEEMCTBEHHOCTh B IIPABOBOM PETYIIMPOBAHHH, CICIYET 000-
3HAYUTh MPUHIUN (POPMATBHOTO PABEHCTBA, KOTOPHIHA, B CBOIO OUYEpPE/lb, B3aUMOCBS-
3aH ¢ (OpMaFHON OIPEIeIEHHOCThIO HOPMBI TpaBa. TpeboBaHue ONpeeIeHHOCTH
KakK eIMHO00pa3HOro MOHUMAaHMsI HOPMBI MpaBa ObUIO UCTOJNKOBaHO KOHCTUTYIMOH-
HbIM Cynom P® B [Toctanosnenun ot 25 anpens 1995 r. Ne 3-I1 o neny o mpoBepke
KOHCTUTYLIUOHHOCTU 4acTeld mnepBod M BTopoil crtathu 54 JKunumHoro kojekca
PCOCPY B cBasu ¢ xano6oii rpaxaanku JL.H. Cutanopoii'®, a snocnenctsum yxa-
3aHHas TPaBOBas IO3UIMS MHOTOKPAaTHO HPUBOJIWIACH B HHBIX ITOCTAHOBJICHMSAX
u onpeneneHusx Koncrurynnonnoro Cyna PO®.

CTaOMIBbHOCTH TOTO WJIM MHOTO TMPHHIUIIA B IIPABOBOM PETYJIMPOBAHUH H TIpa-
BOBOM BO3JICMCTBUU ONPEAEISAETCS €r0 MECTOM B OOILEH CUCTEME MPaBOBBIX MPUHIIU-
IIOB U IPOCTPAHCTBE €ro pacrnpocTpaHeHus. [IpaBoBoil MpUHLKI JIOKAJILHOW TIPYIIIBL,
KaK IPaBUJIO, SIBJISETCS CUTYaTUBHBIM M MOXET MEHSThCA MPU KOPPEKTHPOBKE HIIU
TpaHc(opManuy BHYTPUTPYIIIOBOM M MEXIPYyMIIOBOil MpaBoBoii kKoMMyHHKarmu (Van
Hoecke, 2002). HarmoHanbHbIH PaBOBOI MPUHIMIT UMEET OOJBIIYIO CTaOUIBHOCTS,
XOTsI €ro MOHUMAaHUE MOYKET U3MEHSATHCSI UCTOpUYECKH. Tak, NPUHLUI CIpaBeIUBO-
CTH OCTaeTCsi OTHOCUTEJILHO CTAOMIIBHBIM ISl BECTEPHU30BaHHBIX OOIIECTB Ha IPOTS-
KEHUM HECKOJIbKUX CTOJIETHH U ONpeelsieT COAepKaHue He TOJIbKO IO3UTHBHOIO, HO
U couuanbHoro npasa. OJHaKo JaidbHEHIEe Pa3BUTHE ITOH JOTMYECKON LENoYku Oy-
JeT OrpaHUYEHO MIPOCTPAHCTBOM IIPABOBOM LIMBUIIN3ALIMYU, HO HE MOXKET IIPETEH10BATh
Ha 1100anbHOE 3HaueHHe. HecMOTpsl Ha aKTUBHbIE MOMBITKH 3aMaJHbIX OOIIECTB 00b-

1 Kummmnenii kogexe PCOCP (y18. BC PCOCP 24.06.1983) (pex. ot 20.07.2004) // Benomoctr
BC PCOCP. 1983. Ne 26. Cr. 883. (YTparuiu cuiy).

18 TTocranosnenuu Koncruryuuonnoro Cyna P® or 25 anpens 1995 r. Ne 3-I1 o aemy o mposep-
K€ KOHCTUTYLIMOHHOCTH YacTell nepBoi u BTopoi crate 54 Kunumnoro koaekca PCOCP B cs-
3u ¢ kanoboit rpaxaanku JI.H. CuranoBoit // Cobpanue 3akoHomarensctBa PD. 1995, Ne 18.
Cr. 1708.
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SIBUTh O CYIECTBOBAaHUM OOIIECYETIOBCUSCKUX IMPUHIIMIIOB, MMEIOMIUX a0COIIOTHBIN
U YHUBEPCAJbHBIA XapaKTep W MPU3BAHHBIX OMPEICISTh COJACpPKaHUE U (YHKIIMOHH-
poBaHue 000 HAIIMOHATBHOM MPABOBOM PEaTbHOCTH, HE3aBUCUMO OT HAITMOHAIBLHBIX
MIPAaBOBBIX TPaJUIMH, MPABOBasl MOJUTHKA TOCylapcTB A3nn U AQpPHUKH TOKa3bIBaeT,
YTO [IEHHOCTHOW OCHOBOM IPAaBOBOIl PEAEHOCTH MOTYT SIBIISITHCS U MHBIE TTPUHIIMIIBL.
[TosTOMY TOIBITKH ITPaBOBOTO TpaHC(Epa U MPAaBOBOM SKCIAHCHH 3alaTHBIX OOIIECTB,
nipexie Bcero CIIIA oOpedeHs! Ha Heynady.

8. Cucmemoobpaszyrowuii xapakmep npagsoeoco npunyuna. KoHcTpynposa-
HHE MPABOBOW PEATbHOCTH C MAaKCUMAIBHBIM YYETOM COJACPIKAHHS U OCOOCHHOCTEH
OBITOBaHUSI IPABOBBIX MPUHIIMIIOB CIIOCOOHO 00ECTIEYHTh IIEHHOCTHYIO ¥ HOPMATHUB-
HYIO0 CTaOWJIBHOCTh HE TOJBKO CHCTEMbI TIO3UTHUBHOTO MPaBa, HO U €ro KOPPEISIHIO
C MHBIMH CUCTEMaMH HEeO(PHIMAILHOTO MpaBa. [IpaBoBbIE MPUHIIMIIBI IPHIAIOT CTa-
OWJILHOCTh W €IWHOOOpa3ne MPaBOBOMY BO3CHCTBHIO, 00ECIICUNBAIOT €T0 JICTHTH-
Manuio u 3PPeKTUBHOCTD. TeM caMbIM TPaBONOPSAOK (GOPMHUPYETCS HE TOJHKO Ha
HOPMATHUBHO M (PYHKIIMOHAIBHO, HO U KOTHUTHUBHO, ITOJIy4asi 3aKpeIUIeHHE B AUCKYP-
CHBHBIX KOHTeKkcTax (Hramcova, 2010:49).

B MexaHn3Me mpaBoOBOTO PEeTyIUpPOBAHUS U MPABOBOTO BO3ICHCTBUS HPaBO-
BOW MPHUHIIUI MOXET MCIOJIb30BATHCS HA HECKOJIBKUX CTAJIHSIX U B Pa3HOM KayecTBe.
Bo-nepBbix, Oymyun 3aKpeIuieHHBIM B IOPHIMUECKUX HOPMaX WIIM BBICTYIAs B Kade-
CTBE CaMOCTOSITEILHOTO PEryJsTOpa OOIIECTBEHHBIX OTHOIICHUH, OH OCYILECTBIISET
HETOCPECTBEHHOE BIMSHUE HA TOBEJCHUE YYAaCTHUKOB MPABOBOTHOIICHUI H o0Oec-
NIeUeHKEe MpaBoIopsiAKa. Bo-BTOphIX, Kak (hyHIAMEHTaJIbHAs Wies MPaBOBOH NMpPUH-
UM GYHKIMOHAIBHO OIpEeeNsieT 0COOCHHOCTH MPOIECCOB MPABOTBOPUYECTBA U TIpa-
sonpumMenenus (Albonetti, 1991). B-TpeThux, MpaBoBOW HPUHIIMIT SBJISETCS IIEH-
HOCTHOM OCHOBOH TNPaBOMHTEPHPETALMOHHONW JESITEIbHOCTH O(PHIMAIBHBIX JIUII,
HanpaBJIeHHOH Ha (OPMHPOBAHUE PA3bSCHEHUH IO NPHUMEHEHHIO HOPUINYECKHUX
HOPM B CIIOPHBIX CHTYyalUsX.

B cBsi3u cO CKa3aHHBIM IMPEJICTABISCTCS CHPABEIIUBBIM 3aMETUTh, YTO IIpa-
BOBOH MPHHIUI BBICTYIAET HE TOJBKO Kak (hopMma mpaBa, HO U OJHOBPEMEHHO B Ka-
yecTBe 0a30BOTO DJIEMEHTA CHUCTEMbI TpaBa (MIEPBHYHBIM AJIEMEHTOM BBICTYIIAET
HOpMa TIpaBa).

9. A6cmpakmuocme npasosoco npunyuna. TIpaBOBOW NPHUHLMUIT BBICTYIACT
B Ka4eCTBE TPeeIbHO 0000IIEHHOT0 HMIIEPATUBHOIO TPEOOBaHUsI K TIPAaBOBOMY BO3-
neicTBuI0. Byyun oTpaskeHHEeM MpaBOBBIX LIEHHOCTEH, IIPUHIIUIIBI BO3/ICHCTBYIOT Ha
CO3HAHHE W MOBEJICHHE YelIOBEKa Ha BCEX YPOBHSIX MPaBoBOii peanbHOCcTH (Skorobo-
gatov, Bulnina, Krasnov and Tyabina, 2015). [IpuMeHUTEIBHO K MPAaBOTBOPUYECTBY
MIPUHIMIIB] OTIPENENSIOT IEHHOCTHBIE OPUEHTHUPHI 3aKOHOJATEIBHOTO Mpolecca Kak
HOpPMAaTUBHO (B (hopMe HOPM-TIPUHIIUIIOB, 3aKPETUICHHBIX B TEKCTE 3aKOHA), TaK U KO-
THUTUBHO (KaK COBOKYITHOCTH OCHOBOIIOJIATAIOIIUX HJCH, OMPEACISIONMX MPOLECC
NPUHATHS U COJICpIKaHUE 3aKOHOB). B mpaBopeain3anuu MpUHIMUIT BBICTYIAET B Ka-
YEeCTBE OCHOBBI JUISI IICHHOCTHOM KOPPEISIMH MPABOIPUMEHHUTEIBHBIX U MPaBoOpea-
JIM3AIMOHHBIX aKTOB COJIECPYKaHHIO U (pOpME HOPMATHBHBIX MPABOBBIX aKTOB. B mpa-
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BOBOM T[IOBEJICHHH TPUHIIMIBI SIBISIOTCS LIEHHOCTHBIM OPUEHTHUPOM COBEPILEHUS
MPaBOBBIX JIEHCTBHI, COOTBETCTBYIOIIMX HOPMATUBHBIM YCTAaHOBKAaM 3aKOHOAATENb-
CTBa, 00ECIIEUNBAIOIIUX NMPABOMEPHOCTh U 3aKOHOIOCIYITHOCTh MTOBEICHUS CYyOheK-
Ta (MHIUBUJ, JOKAJIbHAS TPYyTIa, OOMIECTBO) U KOHCTPYHUPYIOMUX OSCKOH(IINKTHOE
COCYIIECTBOBAHUE YICHOB I'PYIIIBI, C KOTOPOH ce0sl HICHTH(PHUIPYET YETIOBEK.

@OyHKUUH IPABOBOI0 NPUHLIMIIA

ConepxaHue M poJib NPUHLMUIIOB B IPAaBOBOM BO3JECHCTBUM pPaCKpbIBAeTCA
yepe3 GYHKLUUHN, KOTOPbIE OHU BBIIOJIHSIIOT.

Pecynamusnas ¢ynkyua orpaxkaeT ydacTue MpaBOBOTO IPUHIMIIA B IIPABO-
BOM pEryJIMpOBaHMM OOIIECTBEHHBIX OTHOIIEHUH. PerymsruBhas ¢yHkuus ocy-
IIECTBIIAETCS IPUHILUIIOM KaK HEIOCPEICTBEHHO B (hOpMeE 3aKpEIUICHUs NPUHILIUIIOB
B IOPUIMYECKHX HOpMax (HOpMa-TIPpUHIIMII), TaK U KOCBEHHO. B mocneanem ciydae
MPUHLIMAIT UHYKTUBHO BBIBOJUTCS U3 MMO3UTHUBHOIO WJIM COLMAIBHOIO MpaBa U SBIIS-
€TCS KOTHUTHBHOW W ()YHKITMOHATLHON OCHOBOM ITPOIIECCOB MPABOTBOPYECTBA U TIPABO-
peanuzanuy, NpeXkae BCEro MpaBolpuUMeHeHus. [IpuHIuN npu 3TOM HMMIIEPATUBHO
OTIpeJIeNIIeT TPAHMIBI TOBEIEHHUSI CYOBEKTOB M CIYXHT LIEHHOCTHBIM OPHEHTHPOM
npuHUMaeMbIx perenuit (Gurvitch, 2001).

Oxpanumenvhas ¢)ynkyus npagoeo2o npuHyuna HaupaBjIeHa Ha o0OecrieyeHne
OXpaHbl UHTEPECOB YUYACTHUKOB MPaBOBOI KOMMYyHUKalMu. Peanusanus 3Toil ¢pyHK-
IIMM OCYIIECTBIISIETCS KaK B CIy4ae BEPTUKAIbHOM KOMMYHHKAIUM, TaK U TOPU30H-
TaJIbHOW. B mepBoM ciydae MMIEpaTUBHOCTh (DYHKIMH HE TO3BOJIAET aIpECaHTy
OECKOHTPOJILHO OKa3bIBaTh BO3JIEIiCTBHE HA ajpecaTa. Peub uzier o 3ampere MCHoib-
30BaTh MPHUHYKJICHHUE IO OTHOIIECHHIO K aJipecaTy U o0ecredeHne coOM0AeHUs HHTe-
pPECcOB BCEX YYACTHUKOB KOMMYHHKaIMK. Bo BTOpOM ciiyyae yYaCTHUKM KOMMYHUKa-
LIUM OJTHOBPEMEHHO BBICTYHAIOT aJpecaToM M aipecaHToM. Peannsanus oxpaHUTelNb-
HOHU (D)YHKIIMHU TPH 3TOM BBIPAXKAETCS B TOM, YTO CYOBEKTHI IIPH Peau3alui UHIUBH-
JyalbHBIX HMHTEPECOB OTPaHUYEHbl HE TOJbKO KOHBEHIMOHAIBHOCTBIO TPYIIOBBIX
MHTEPECOB, HO U NPUHYIUTEIbHOM CUIION rpyNIoBOro BO3AEHCTBU (1eHCTBUTEIBHO-
r'0 WIK NOTeHIUaNbHOro). IIpaBoBbIe MPUHIKIBI 00ECIIEUNBAIOT €JMHOOOPA3HYIO UH-
TEpIIpEeTaIi0O HOPM IIpaBa U MPABOBBIX JeHCTBUIl CyObeKTaMi KOMMYHHKAIIUH, IIpe-
CeKasi BO3MO)KHbIE OTKJIOHEHHUS] KaK HE COOTBETCTBYIOIIME COLMAIbHOM KOHBEHIIMO-
HAJILHOCTH. DTO MO3BOJISIET OTPAHUYHTH U (UJIM) OTMEHUTh HOPMBI IO3UTUBHOTO TIpa-
Ba, KOTOPBIE SBISAIOTCS WIM MPU3HAKOTCS HEJIETHMTUMHBIMU COLUAIBHBIM OOJIBILNH-
CTBOM, IIOCKOJIBKY OHHU HE TOJIBKO CO3AAI0T MPEMATCTBHS sl IPAaBOBOM KOMMYHHKa-
IIUM, HO M YTPOXKAIOT OCCKOH(MIMKTHOMY COLMAIBbHOMY cocymiecTBoBanuro (Haber-
mas, 1996:298), a ciemoBaresibHO, MOTYT MPUBECTH K JUCTAPMOHU3AIMH [IPABOBOM
pEarbHOCTH.

Hncmpymenmanvuas ¢ynkyus npasogwix NpuHyunos BbIpaXkaeT UX IIEHHOCT-
HBI ¥ CHCTEMOOOPA3yIOIINi XapakTep M OTPakaeT MX BEAyIIyI0 POJib B IIPABOBOM
BO3/IEHCTBHM Ha MPAaBOBYIO cUCTEMY. IMEHHO NMPUHIUIIBI ONPEAEISIOT KOPPEALHIO
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LICHHOCTHBIX OPHEHTALMH, IPaBOTBOPYECTBA, NIPABOPEATU3AIMM U IPABOBOIO IMOBE-
J€HUs U 00eclevnBalOT IapMOHU3AIMIO IpaBoBOH peanbHOCcTU. ObecnednBas cu-
CTEMHOCTb IIpaBa U IIPAaBOBOIO BO3JECHCTBMS, NPUHLUIBI OTPAXKAOT (PPOHTUPHOCTH
BO3JICHCTBYS NIpaBa Ha CO3HAHUE U NOBEAECHUE CyObEKTOB. YCTaHABIMBAas I'PAHULIBI
[IPaBOBOI'O M HENPABOBOI'0, MPHHIMIIEI OPUEHTUPYIOTCS HE TOJIBKO HA IIPAaBOBBIE, HO
U Ha COLMAJIbHBIE LIEHHOCTHU U OIPEIEIISIIOT BO3MOKHOCTD a/IpecaHTa BO3eHCTBOBATh
Ha CO3HaHME M MOBEIEHHE aJpecaTa He TOJIbKO NPAaBOBBIMU, HO M MCUXOJIOTHUECKH-
MH, COLMOKYJIbTYPHBIMH U MHBIMHM CPEJCTBaMHU. TeM caMbIM 3a/laeTcs HalpaBlleH-
HOCTh IPAaBOBOM KOMMYHHUKAIMM M YCTAHABIMBAIOTCS MHCTPYMEHTAJIbHBIE BO3MOXK-
HOCTH aJIpecaHTa KOMMYHHKAIlUM U CTENEHb LIECHHOCTHOU pe(IeKCHM 3THX CPEeICTB
ajZipecataMi KOMMYHHKAaIUU.

Dynxyus cmanoapmuayuu npasoeo20 NPUHYUNA CBSI3aHa ¢ TeM, YTO UIMEHHO
MPUHLUN SBJISETCSA €UHBIM LIEHHOCTHBIM OPUEHTHPOM COLMAIBHOTO U NMO3UTUBHOIO
npasa. Peanuzanus (B T.4. popManuzaiys) NPUHIMIIOB B 3aKOHOAATENILCTBE U IIpa-
BOIIPUMEHUTEIbHON MPaKTHKE 00eCIedYrBacT KOPPENAMI0 IOPUANYECKUX U NPaBo-
BBIX HOPM U CHOCOOCTBYET JIESTHTUMAIUU U MOBBIIIEHUIO 3G (PEKTUBHOCTH 3aKOHO/1a-
TEJIbCTBA C LEJbIO JOCTIKEHHUS OECKOH(IMKTHOCTH NMPAaBOBOM KOMMYHUKALUHM U rap-
MOHM3aLIUH [IPAaBOBON PEalbHOCTHU B LIEJIOM.

B HauGosbliel cTeneHu NpaBOBbIC IMPUHIMIIBI BBIIOIHAIOT KOMMYHUKAMUG-
Hylo @yukyuro. braropapsi npuHIMIAM Kak BepTUKalbHAs, TaK M TOPU3OHTAJIbHAsS
NpaBOBasi KOMMYHHUKaLUs NpuoOpeTaeT YHU(PUIUPOBAHHBIM IEHHOCTHBIN XapakTep.
EnnHooOpa3Hoe NOHMMaHUE I'paHUI IPABOBOI'O U HEMPABOBOI'O, C OAHOI CTOPOHBI,
M03BOJISIET AIPECAHTyY BEPTUKAIBHOMN MPaBOBON KOMMYHHUKALUM OKa3bIBaTh PABOBOE
BO3JIEICTBHE Ha ajipecaTa ¢ MUHUMAJIbHO BO3MOKHBIM IPUMEHEHUEM NPUHYXKICHHUS.
C npyroii CTOpOHBI, ajgpecaT NPaBOBOH KOMMYHHKAIMH, BOCIpPUHMMAs IIPABOBOE
BO3JIEHCTBHE Kak cpeicTBO (hopMaau3alUM COLMAIBHBIX LEHHOCTEH, peanu3yeT
IOPUANYECKUE HOPMbl MHTYUTHBHO. B eme Oombluell creneHM KOMMYHHUKAaTHBHAs
(GYHKIMS TPaBOBBIX TPHHIMUIIOB PEATU3YeTCs] B TOPU30HTAIBHON KOMMYHHUKAIIWU.
VImeHHO npuHIMIBI 00€CIeUNBAIOT METOI0JOTHYECKYI0 OCHOBY KOHBEHIIMOHAJILHO-
CTHU IIPaBOBOI'O NOBEJICHUS B COOOILECTBE.

3HayeHne KOMMYHMKATUBHOW (GYHKUMH TpaHcpopMupyeTcs B LU(PPOBOM
obuiectee (Johnson, Post, 1996). Pa3BuTre IUIKUTAIBHOTO MPABOCO3HAHUS U BUP-
TyaJau3alys [IPaBOBON PEeaTbHOCTH CHOCOOCTBYIOT CHMKEHHMIO POJIM TPaJAMLIUOHHBIX
MPaBOBBIX CTAHAAPTOB B NPaBOBOW KOMMyHHKaLuH. OIHAKO IPH 3TOM OJHOBPEMEH-
HO pacIIUpseTcs KOHBEHIMOHAJIbHAS COCTABIIONIas TOPU3OHTAJIBHON INPAaBOBOM
KOMMYHHUKAIIUH, CIOCOOCTBYIOIIAs KOHCTPYUPOBAHUIO IPABOBBIX MPABUII HE CTOJIBKO
IUISL AeHCTBUTEIBHOTO OOIEHUS, CKONBKO JUI KOMMYHUKAIMM B WH()OPMALIMOHHOM
IPOCTPAHCTBE.

DyHKyUa cucmemamuzayuu NPasoBLIX NPUHYUNOE CBSI3aHa C X POJIbIO B IPO-
iecce CUCTeMaTH3aluy IPaBOBOTO MaccuBa. [IpHHIMIIBI ONpenesstoT mpeaesnsl mpa-
BOBOT'O PEryJIMPOBaHMSI HE TOJIBKO BEPTUKAIBHO, HO U TOPU30HTAIbHO. OHU yCcTaHAaB-
JMBAIOT TPAHUIIBI TEX WJIM WHBIX MPEAMETOB MPABOBOTO PEryIUpoBaHus. TeM caMbIM
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(hopMupyeTcsi METOAO0JIOIHYECKass OCHOBA JJIsl OCYILECTBICHUS OTPaciieBON Koupu-
Kalli¥ ¥ TIOBBIIICHUS] Ka4eCTBA CHCTEMbI 3aKOHO/ATEIIbCTBA, & TAKXKE IMOBBIIICHUS
opuAnIecKoi 3pPEeKTHUBHOCTH TIPABOBOTO PETYITMPOBAHHMS.

VYdacTre npaBOBBIX MPUHIMIIOB HE TOJBKO HETOCPEACTBEHHO B TpOIECcCe
[IPABOBOTO PETYJIMPOBAHUS, HO M MHTEPIIPETAI[M HOPM MO3UTHUBHOTO IpaBa MO3BO-
JSIET BBIACTHUTH BBIOIHIEMYIO UMH DYHKYUIO CMadbuiu3ayuu npagogo2o pecyiupo-
6anus. OTa (QPyHKIHS BBIPAXAeTCs B TOM, YTO HMPUHIIMIIEI MTO3BOJISIOT OIPENEINUTh
€IMHbIC IIEHHOCTHBIE OCHOBBI MPAaBOTBOPUYECTBA, [IPABOPEAIU3AIMN U TTPABOBOTO MO-
BEJICHUSI U 00ECIeUnTh eIMHO00pa3re MPaBOBhIX JAEHCTBUI CyOBEKTa HAa BCEX YPOB-
HSIX MIPaBOBOM peajbHOCTH HE TOJBKO B CHHXPOHHOM, HO U IMAaXPOHHOM KOHTEKCTE.

BriBoabI

Takum o0Opa3om, MpaBOBOM MPHUHIMI Kak (Puiaocodcko-mpaBoBasi KaTeropus
ABJIETCSI KOHBEHIMOHAJIBHBIM PE3yJIbTaTOM IPABOBOW KOMMYHHUKAIIMM M MOXKET
OBITh IPEJCTABIICH B THOCEOJIOTHYECKOM, OHTOJIOTHYECKOM U aKCHOJIOTHYECKOM ac-
nekte. ['Hoceonornuecky mpaBoBOi MPUHIUI BHICTYTAET QyHIaMEHTATbHBIM TOHS-
THEM, KOTOPOE ONPEEIAeT XapaKTep aHalln3a, MHTEPIPETAaluy U OLIEHKH IPAaBOBOI
peaIbHOCTH HAa OCHOBE UCIIOJIb30BaHUS MHCTPYMEHTApPHsI MMOCTKIACCUUYECKON panu-
OHAJIbHOCTU. OHTOJIOTUYECKHU MPABOBOM MPUHIUI MpeICTaBiseT co0oil pyHnaamen-
TalbHYI0 (popMy IpaBa, XapaKTepHU3YIOIyI0 KOIHUTHUBHBIN acHeKT IPaBOBOH pe-
aJIbHOCTH, CIIOCOOHYIO 00€CHeYuTh IOMEOCTa3HC IMPaBOBOW CHUCTEMBI U IleJIeHa-
IPaBJIECHHOCTh MPaBOOOpa30BaHMUs U IpaBopean3alii. AKCHOJIOTHYECKU IpaBo-
BOH IIPUHIUI BBICTYIIAET B KAUECTBE LICHHOCTHON CUCTEMBI, KOTOpasl XapaKTepusy-
eT crneun(uKy MHAUBHUIYaJbHONW M COLMANbHOU pediiekcuu mpaBoBOM peatbHOCTH
U OIpeiessieT OCOOCHHOCTH €€ KOHCTPYHPOBaHHUsI, Pa3BUTUS M (PYHKIIMOHUPOBAHHUS.

[TpaBoBO# TPHHITMIT BBICTyHAaeT 0OOOINAIONIEH KaTeropued Mo OTHOIICHHUIO
K IpUHOUNAM IpaBa (MPUHIMIIAM MO3UTHBHOTO IpaBa), a TaKXKe NPUHLUIAM ecTe-
CTBEHHOTO TpaBa U HEPOPMAaIBHOTO (HEMMCAHOTO) npasa. [IpaBoBbIe TPUHIIMUITBI MO-
I'yT UMETh BHEIIHEE HOPMATHBHOE BhIpa)KEHHE B CUCTEME HOPM IIpaBa JIMOO cojep-
KaTbCsl B HAYYHOU M OUIMAIBHON JOKTPUHE.

B kauectBe Hambosee CyIIECTBEHHBIX IPU3HAKOB IIPABOBBIX IPUHIUIIOB
MOXHO 00O3HAYUTh MX CMELIAHHBIH, 00BEKTMBHO-CYOBEKTHBHBIN XapakTep, COLU-
QJIBbHYI0 00YCIIOBIEHHOCTb, KOHCTPYHUPYEMOCTb, HOPMAaTUBHOCTh, BEPXOBEHCTBO HAJl
COJIep’)KaHUEM HOPM IpaBa M MHBIMU (popMaMu IpaBa, CTAOUIBLHOCTh, a TAKXKE CH-
cTeMoo0pa3yromuil xapakrep. AOCTPaKTHOCTb U OOLIMI XapakTep NPaBOBBIX MPHUH-
LUIOB 00YyCIaBIMBAIOT HEOOXOAUMOCTb BBIBICHHS HUX COAEP:KAHUS HOCPEICTBOM
o(UIMaTBEHOrO TOJIKOBaHMS IPaBa, NPEkKAE BCETO JaBAEMOr0 BBICIIMMHU CYACOHBIMU
OpraHaMH C UCIOJIb30BaHUEM BCErO CIEKTpa CIIOCOOOB TOJIKOBAHMs IIPaBa, B COOTHE-
CEHHMH C COJIEP)KAaHUEM HOPM IIpaBa, MOABEPKEHHBIX CYILIHOCTHOMY BIIMSHUIO IIPUH-
LIUIIOB, @ TAK)XKE C COJEP/KAHUEM MHBIX IIPABOBBIX IPUHLIUIIOB.
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METOAOJIOMTMYECKUU NoAxXoa K ONPEAEJNIEHUIO

B.I1. Beasie!, T.M. Hunnuena?

1 TOro-3anamHblii rocyjapcTBEHHbIH YHUBEPCUTET
305040, 2. Kypck, Poccutickas @edepayus, ya. 50 iem Oxkmsabps, 0. 94a

2YeyeHcKuil TOCY1apCTBEHHBIN YHUBEPCUTET
364024, 2. I'posnuiii, Poccutickas ®@edepayus, ya. A. Lllepunosa, 0. 32

Ienbio ucCEIOBaHUS B paMKaxX HACTOALIEH CTAaTbU SBJISETCS MPOBEAEHHE OOIETEOpEeTHYE-
CKOT'O aHaJIU3a HaY4HBIX BO33PEHUI OTHOCUTENBHO CYIHOCTU IIPABOBOTO PETYIUPOBAHUS U €r0 00BEK-
Ta JUI BBIPAOOTKH M (POPMHUPOBAHHS ONpeseNeHHss 00BEKTa MPONIECCYalbHO-TIPABOBOTO PETYIHPOBA-
HUA. B KauecTBe METOJ0B HCCIEA0BaHUsS M30paHbl OOLICHAYYHbIE M YaCTHOHAY4YHbIE METOJbl IIO3HA-
HISA, B TOM 4ncie (OpMaTbHO-IOPUANIECKIH U CPaBHATENFHO-TIPABOBOH, a TaKXkKe JTOTHIECKHIA, T03BO-
JIMBIINE PACKPBITH CYLIHOCTh IIPABOr0 PETYIMPOBAHUS U €ro 00bEKTa, a B KOHEUHOM uTore — cdop-
MYJIHPOBATh aBTOPCKOE OIIpeeNiecHIe 00BEeKTa IPOIecCyalbHO-TIPABOBOTO peryIHpoBaHus. [IpoBeneH-
HBIM aHaIM3 TOYEK 3PEHUS YUEHBIX CBUIETEIbCTBYET O TOM, UTO IIPABOBOE PErYIUPOBaHHE B OOLIEM
IUIaHe MOApa3yMeBaeT Mo coboi ymopsmounBaroliee Bo3AeiicTBHE Ha OOMIECTBEHHBIE OTHOIICHHS CO
CTOPOHBI YIIPAaBOMOYEHHBIX CyOBEeKTOB. CyIIHOCTb K€ IIPABOBOIO PETyIMPOBAHUS 3aKIIOUAETCs B Ipa-
BOBOM BO3/I€iCTBMM Ha OOILECTBEHHBIC OTHOLICHHS C LIENBI0 UX YNOPSJOYEHHS, OCYILECTBIIEMOIO
YIPaBOMOYEHHBIMU CYOBEKTaMU IOCPEICTBOM IPaBOBOH JesiTenbHOCTU. 1o 00beKTOM IIPpaBoOBOro pe-
TYJIHPOBAaHHS IIOHUMAETCS COBOKYITHOCTh OOIIECTBEHHBIX OTHOIICHHH, ITOJICKAIIIX TIPABOBOMY DPeTy-
JMPOBAHUIO, B IIEIAX UX YHOPSIOYEHHUS, YTO CTAHOBUTCS MCXOIHBIM HA4ajoM Ul YSACHEHMs HMOHATHA
00BEeKTa MPOIECCyaTbHO-TIPABOBOTO PETYNHPOBAaHHUA. B cBoo oueperpb, oOMECTBEHHBIC OTHOIICHU,
KaK yCTOIumBasi CBsI3b B3aUMOAEHCTBYIOIUX CYOBEKTOB, COOTBETCTBYET TaKUM KPUTEPUSM, KaK: COIH-
armbHAsE 3HAYMMOCTH, HAJIMYME OCO3HAHHOH BOJM, THITHYHOCTB, MOBTOPSIEMOCTH, (POPMAITbHOE PaBEH-
CTBO CYOBEKTOB IIPaBOBOM KU3HU U Apyrue. B KoHEYHOM HUTOre cenaH BBIBOJA O TOM, YTO HOJ OOBEK-
TOM IIPOLECCYalbHO-IIPABOBOIO PEryJIUPOBAaHUSA CIIEAYyeT IOHUMAThb COBOKYIIHOCTh OIPEIEIEHHOM
IPyIIbl OOIECTBEHHBIX OTHOIICHUH, YPEryJIMpPOBaHHBIX HOPMaMU MPOLECCYaIbHOTO MpaBa, U MpoLec-
CyaJIbHOM J€SATENbHOCTH CIIELUAILHO YIPABOMOUEHHBIX CYyOBEKTOB.

KioueBble c10Ba: 1MpaBoBOE pPErylIHMpOBaHHE, CYIIHOCTh, YNOPAZOYEHHE, OOBEKT, 0OIle-
CTBCHHBIE OTHOIICHUS, c(epa, CyOBEKTHI, IIPOIecCyalbHast AeATENFHOCTD
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Abstract. The purpose of the study of this article is a general theoretic analysis of scientific
views on the essence of legal regulation and its object for the development and formation of a defini-
tion of the object of procedural legal regulation. General scientific and special scientific methods in-
cluding formal-legal and comparative-legal, as well as logical techniques, have been chosen for the
research; they allowed to reveal the essence of the legal regulation and its object, and eventually —
to formulate the author 's definition of the object of procedural-legal regulation. A review of scien-
tific publications shows that legal regulation generally implies a streamlining effect on social rela-
tions on the part of authorized entities. The essence of legal regulation lies in the legal impact on so-
cial relations with a view to their regularization, carried out by authorized entities through legal ac-
tivities. The object of legal regulation is a set of social relations subject to legal regulation, which is
the starting point for understanding the concept of the object of procedural and legal regulation.
In turn, social relations, as a stable connection of interacting subjects, meet such criteria as social im-
portance, conscious will, typology, frequency, formal equality of subjects of legal life and others. As
a result of the research, it was concluded that the object of procedural and legal regulation should be
understood as a scope of certain social relations regulated by the rules of procedural law and proce-
dural activities of specially authorized entities.
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BBenenue

B Teopum mnpaBa mnpaBoBOe peryiHpoBaHHE OOIIECTBEHHBIX OTHOILIEHUI
oIpeJiesIgeTCsl KaK IpOLECcC IIeJIeHAINIPAaBIeHHOrO0 BO3JEMCTBUS HA 3TH OTHOILIEHUS,
IpUYEM C MOMOIIBIO MPABOBBIX CPEACTB M METOJI0OB, HAIIPABIECHHBIX Ha CTAOMIIN3a-
LUI0 U yHOpsAo4YeHHe TakoBbIX. [locpeacTBOM NMpaBOBOrO PEryIMpOBaHUS 3aKper-
JSIIOTCS. M OXPAHAITCA OOIIECTBEHHbIE OTHOIICHUS, OOecreurBaeTcs 3alluTa HX
CyOBeKkTOB U T.1. IIpaBOBOMY pPEryJMpoOBaHUIO MOJJIEKAT OOIIECTBEHHbIE OTHOIIIE-
HUS, YK€ yperyJupoBaHHbIE HOPMaMHM IIpaBa, a TaK)Ke 4acTb OOILECTBEHHBIX OTHO-
IIEHUH, KOTOpasi He yperyJrupoBaHa, HO HYXK/IAaeTCs B TAKOH perylaMEeHTaLUH.

CylHOCTh IPAaBOBOIO PEryJIMPOBAaHUs 3aKJIIOYAeTCsl B IPAaBOBOM BO3ACH-
CTBMM Ha OOIIECTBEHHbIE OTHOUICHHUS C LEJIBI0 UX YIOPSIOYCHHS, OCYLIECTBISIEMOM
yIpaBOMOUYEHHBIMH CyObEKTaMU (IIOCPEICTBOM X JEATEILHOCTH).

OO11ecTBeHHbIE OTHOILEHUS, BXOIIKE B cepy MPaBOBOrO peryaupoBa-
HUSI, COOTBETCTBYIOT OINpPEAEICHHBIM KPUTEPHUSIM, B 4HCIEe KOTOPBIX: COLMAIbHAS
3HaYMMOCTh (OHM SBISIOTCS HamOosiee Ba)KHBIMH, MPEICTaBISIIOT 0COOYIO 3HAYM-
MOCTb Ul JIMYHOCTH, OOLIEeCcTBa, rOCy1apCTBa); HAJIMYKME OCO3HAHHOM BOJIHU (BoJle-
BbI€ OTHOIIEHUs, ONpeaesieMble CO3HAHUEM CYyOBEKTOB); THIIMYHOCTb, NOBTOpsie-
MOCTb; (pOpManbHOE PABEHCTBO CYOBEKTOB MPAaBOBOM JKU3HU; BO3MOKHOCTb BHEIII-
HEro KOHTPOJIL.

ITon 00BEeKTOM NPAaBOBOrO PEryJIMpPOBaHMs ClEAyeT HNOHHMAaTh COBOKYII-
HOCTh OOIIIECTBEHHBIX OTHOUICHUN U JIEATEIBHOCTH CYOBEKTOB M YYAaCTHHKOB 3THX
OTHOILEHUH, MOJUIEKAIINX B LEJSIX UX YIOPAJOYCHHUsI HOPMAaTUBHO-TIPABOBOMY pe-
T'YJIUPOBAHHUIO.

Takum oOpazom, B copepikanne (COCTaB) Kak MPaBOBOTO PETYJIMPOBAHUS, TaK
U ero o0beKTa, Hapsaay C OOIIECTBEHHBIMM OTHOLICHUSMH BKIIIOYAETCS U JAEATENb-
HOCTb CIIEUANILHOTO pa3psijia OPraHoB M JIMIL.

N36paHHbIil METO0JIOTNYECKUI TOAXO0 O3BOIWI C(OPMYIUPOBATh U MPE-
J0>KUTh aBTOPCKOE OIpeieIeHNe 00bEKTa NPOLECCYaIbHO-TIPABOBOIO PETyIMPOBAHHUS.
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CyIHOCTH MPABOBOI0 PeryJTHPOBAHUSA

HccnenoBanue 1o 3asiBICHHON TeMe TpeABapUM 3aMEUaHHEM CIEAYIOLIETO
CBOWCTBA: C HAaIleW TOYKU 3PEHHMS, MPOIECCYaTbHO-TIPABOBOE PETyJINPOBAHHE SBIIS-
€TCsl 0COOBIM BHJIOM IPABOBOTO PETYJIMPOBAHHS BOOOIIIE; OTCI0/Ia OOBEKT TPOIIecCy-
QJIBHO-TIPABOBOTO PETYJIUPOBAHUS TPOUCTEKAaeT (00yCIOBIMBAETCS) MOHUMAaHHUEM
CYIIHOCTH 00BEKTa IPABOBOTO PETYIUPOBAHMUS B IIETIOM.

[TosToMy amst pereHust TOCTaBICHHOH 3a/1a41 JIOTUYHBIM M METOAOJIOTHYECKH
BEpHBIM® TIPeICTABIAETCS CIEAYIONIH alrOPUTM: aHATH3 CYIHOCTH TIPABOBOTO PEry-
JMPOBaHMS B €r0 COOTHONICHHH C MPOLECCYalbHO-TIPABOBBIM DETyIMPOBAHHEM —
U3y4deHHe OOBEKTa MPABOBOTO PETYIMPOBAaHHA — (OPMYITHUPOBAHHE ABTOPCKOTO
ompeaenaeHust 00beKTa MPOLECCyaTbHO-TIPABOBOTO PETYINPOBAHUSL.

Cnenys B u30paHHOM HampaBlIeHUH, BHaYaje OTMETHM, YTO «IpodiieMa Io-
HATHS U CYIIHOCTH TPABOBOTO PEryJIHMPOBAHHS, — 3TO OJHA U3 (DyHIAMEHTAIbHBIX
1 HanboJee CIIOKHBIX MPOoOIIeM IopuarndecKoil Hayku. CII0KHOCTh TaHHOW MPOOJIeMbI
o0ycJIOBJIeHA TEM, YTO B IOPUAMYECKON JIMUTEpaType He CYLIECTBYET OJHO3HAYHOTO
mojaxoaa K ganHoi mpobsieme» (Osipov, 2014:44). BHuuMmaHue K HEl BBI3BAHO TEM,
YTO «HAYYHBIH aHAJIN3 U 0000IEHHE MPAKTUKH MPABOBOTO PEryINPOBAHHS ITO3BOIST
pa3paboTaTh 000CHOBAaHHbBIE PEKOMEH/IAIMH MO COBEPIICHCTBOBAHHIO TPABOBOTO pe-
TYJIMPOBAaHUsI B pa3iMuHbIX cdepax Ku3HemesTeTIbHOCTH obmecTBay (OSipov,
2008:3). B Tom uucne, 106aBuUM Mbl, U B chepe mporeccyaabHO-IIPaBOBOTO peryJiu-
pOBaHUS, HAYYHOE OCBOSHHE KOTOPOTO MOKA HaXOAUTCS Ha HAYaJIbHOW CTYTICHH.

[IpaBOBOE perynupoBaHHE B HayKe pacCMaTpPHBACTCS KaK IIeJIeHANPaBICHHOES
BO3/ICHCTBHE HAa OOIIECTBEHHbIE OTHOIICHUS NMPU MOMOIIU CIEUUANBHBIX IOpUIHYe-
CKUX CPEICTB M METOOB, HANPABICHHBIX Ha MX CTAOMIM3AIMIO M YIOPSIOYCHHUE.
bnaromaps TakoMy peryJiMpOBaHHIO 3aKPEIUISIOTCS M OXPAHSIOTCS OOIIECTBEHHBIE
OTHOIICHHUS, 00ECTIEYMBACTCS 3aIUTA UX CYOBEKTOB (3aKPEIUISIOTCS HE BCE, a TOIBKO
orpeiesieHHbIe 00IIeCTBeHHbIe OTHOIIEeHUs ). [IpaBoBoe perynupoBaHie MOXET OBITH
TaK)Ke HAIpPaBJICHO HAa W3MEHEHHE XapaKTepa OOLIECTBEHHBIX OTHOIICHHH B OmIpeje-
neHHo# chepe (inbO MX CTUMYIMPOBAHUE); OHO MOXKET COJEHCTBOBATh BOSHUKHOBE-
HUIO U (POPMUPOBAHHMIO HOBBIX OTHOIICHUH. CyIIHOCTH MPABOBOTO PEryJIMPOBAHHUS
3aKJIF0YaeTCsl B MPABOBOM BO3CHCTBHU Ha OOIIECTBEHHBIE OTHOLICHUS C LENBIO MX
YIOPSIOYCHUSI.

Tak, ¢ Touku 3penust H.I'. AnekcanapoBa, yrnopsao4HBaroliee BO3ICHCTBHE
HOPMBI 1IpaBa Ha TMOBEJICHUE JIIOJICH peann3yeTcs: «a) YCTAaHOBICHUEM JJIsl OMHOU U3
CTOPOH PEeryJMupyeMOro OOLIECTBEHHOI'O OTHOLICHUS ONPEIENIEHHOTO BUAA BO3ZMOXK-
HOTO TOBEJCHHS, T'aPAaHTUPOBAHHOTO TOCYNAPCTBEHHOH 3aIIUTON (CyOBEKTHBHOTO

3 «MeTo07I0THsl SBAETCA MEPBOOCHOBOH KaXIOT0 HAYYHOTO HCCIIEIOBAHHSA, €€ OCHOBBI BBICTYNAIOT OT-
IPaBHBIM ITyHKTOM JIFOOOTO Ipoliecca MO3HAHUS B CyMepKax IICEBIOHAYYHBIX IPEICTaBICHUH ¥ KOHBIOHK-
TYPHBIX CYXIeHUi» // JlOKTpHHaIbHBIE OCHOBBI Iopuayeckoi Texuuku / OTB. pen. 1.10.H., npod. H.A. Bna-
ceHko. M., 2010. C. 5.

LEGAL RESEARCH METHODOLOGY 575



Benser B.I1., Hunuuesa T.M. Becmuux PY/[H. Cepus: FOpuouueckue nayku. 2020. T. 24. Ne 3. 572-590

npaBa); 0) YCTaHOBJICHHEM JUIS IPYTOil CTOPOHBI TAKOTO BHJA JIOJKHOTO TIOBEICHUS,
KOTOPBI COCTOMT B HEBOCIPEMSATCTBOBAHUHM WM TIOJOXXHTEIBHOM OOECIICYCHUN
BO3MOXXHOCTEH MEPBOI CTOPOHBI U K COOIIOIEHUIO KOTOPOTO B HEOOXOAMMBIX CITyda-
X MOXKET NMPUHYIUTH ammapar rocyaapctsa (HOpHaudeckoit obs3aHHocTH)» (Ale-
ksandrov, 1950:3). Takum 00pa3oM, paCKpbIBacTCs COJACPKAHUE TAKOTO MOHSITHS, KaK
yIOpAJ0YeHNE OOIIECTBEHHBIX OTHOIICHHH (YHOPSIIOUMBAIOIIee BO3ICHCTBHIE).

[Tono6noe muenne BhickazaHo u H.M. Maty3oBbiM: «VIMEHHO IyTeM Tmpeao-
CTaBJICHUS IIPAaB U BO3JIOKEHUs 005A3aHHOCTEH 3aKOHOAATENb ONpENEeNseT OCHOBHBIE
HAIpaBJICHUS JCATEIBHOCTH YICHOB OOIIECTBA, 00bEM HX COLHUAIBHBIX BO3MOXKHO-
CTel M colualbHONW CBOOOJBI, c(epy H03BOJEHHOTO M HEI03BOJIEHHOTO, IIPaBOMEp-
HOTO U HenpaBoMepHOro. COOTBETCTBEHHO, BHEIIHSS CTOPOHA YIOPSIOYHBAFOIIETO
BO3JICHCTBHS TpaBa Ha OOLIECCTBEHHBIC OTHOIICHHS OTPAXKAeTCsl B JACHCTBUSIX yIpa-
BOMOYEHHOTO CyOBEKTa, HANpaBJICHHBIX HAa yCTaHOBJIEHUE (M3MEHEHHeE, MpeKparie-
HHUE) CyOBEKTHBHBIX MPAaB U IOPUANYECKUX OOS3aHHOCTEH YYAaCTHHKOB COLIMAIBHBIX
ceasei» (Matuzov, 1972:50).

Kareropuuen B cBoeii ornieHke mnpaBoBoro perynupoBanus H.A. Brmacenko,
KOrja OH muieT OyKBaibHO ciieaytomee: «IIpaBoBoe peryiaupoBaHue HEBO3MOXKHO
0e3 1ienenonaranus, Te TJIaBHBIM BBICTYIIACT YHOPSIOYMBAHHE OOIIECTBEHHBIX OT-
Howmenuit» (VIasenko, 2012:12). B aTom ciyyae y4eHbIM HOAYEPKUBACTCS MMEHHO
1eJIeTIoIaraHyie IPaBoOBOTO PETYJIUPOBAHUS.

Co cBoeil Mo3ULIMK CYUTAEM, YTO NP aHAJIM3E CYIIHOCTH MPABOBOTO PETyJIU-
pPOBaHUsI HAJIO YYUTHIBATH U MHEHHUE IMPEICTABUTEIICH TaK HAa3bIBAEMOIO «ICSTENb-
HOCTHOTO TOJXOJa», OJWH W3 KOTOphIX oTMeuaeT: «[IpaBoBoe perynmupoBaHue Kak
IeJICHANPABICHHOE YHIOPSIOYMBAIOIIEe BO3CHCTBUE HAa OOIIECTBEHHBIE OTHOIICHHUS
npeacTaBiIsieT co0oi 0co0yr0 pa3HOBHIHOCTH MPaBOBOM aesTenbHOCTH. [locTaBnen-
Has TakuM 00pa3oM mpoliieMa IMPaBOBOTO PErYIMPOBAHUS IMO3BOJSAET MOIXOIUTH
K €ro HMCCIEIOBAHUIO C METOAOJIOTUYECKHUX MO3HMLHUI JEesTeTbHOCTHOTO IOIXO0/a»
(Bakulina, 2019:113). He B moHO# Mepe cOriamasich ¢ aBTOPOM B TOM, YTO MPABO-
BOE peryJupoBaHHe — o0co0asi Pa3HOBHIHOCTh IPABOBOI [EATENBHOCTH, BMECTE
C TEeM HEBO3MOXXHO OTPHIATh TOTO, YTO, ACHCTBUTEIHHO, IIPABOBOE PETrYyJIMPOBAHKE
BKJIIOYAET B Ce0SI COOTBETCTBYIOIIYIO JEATEIILHOCTh YIPABOMOYCHHBIX CYOBEKTOB,
npudeM Inpoueccyanbnyro. [locieanee o0CTOSTENbCTBO SABISETCS BaXKHBIM B IIaHE
(OpMHPOBAaHUS METOI0JIOTHYECKOTO IMOJAX0Ja K ONpPEICNICHHI0O OOBEKTa MPOLEecCy-
QJIBHO-TIPABOBOTO PETyJINPOBAHHUS.

@®aktnuecku Takxke cuntaer U K.B. [llyHaukoB, Koraa oTMEUaeT Cleayrolee:
«I[IpaBoBO€ perynmpoBaHue MPeaCTaBIseT cO0O0M MPOIEeCcC YIMOPsA04YUBAOLIETO BO3-
JEHCTBUSL HA COLMAIBHBIC OTHOIICHUS Yepe3 CUCTEMY IOPUIMYECKUX CPEICTB U HUX
KOMILJICKCOB, a TaK)Ke MEXaHH3M MPAaBOBOIO PETyJUpOBaHuUs B 1iesiom». [1oa Ha3BaH-
HBIM MEXaHM3MOM aBTOp IIOHUMAeT CHCTEMY <«ICSATCIBHOCTH CYOBEKTOB»
(Shundikov, 2019:101). K coxasenuro, mpu 3TOM HE PACKPHIBACTCS MMOHATHE YKa3aH-
HON CHUCTEMBbI JeSTeIbHOCTH, HO CaMO €€ BKJIIOUEHHE B IIPOIECC IPABOBOTO peryJiu-
pOBaHUs 0003HAYEHO YETKO.
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[TormyTHO 3aMeTHM, YTO B HAayKe TEPMHUH «IIOAXOJ» pacCMaTpUBAETCS Kak
TPUHIUNHATIbHAS METOJIOJOTHYECKasT OPUCHTAIMSI MCCIIeI0BATENs, KaK TOYKA 3pe-
HUS, ¢ KOTOpO#l paccMaTtpuBaeTcs o0bekT m3yduenusi» (Blauberg, Yudin, 1973:74).
HexoTopbie aBTOpHI [MOJIATafoT, YTO TOAXO0/ «OTPEeNsieT OCHOBHOMN ITyTh, CTPATETHIO
pelenust mocrapieHHo 3aaaun» (Kozlov, 1989:87-88). [Toaxom — aneMeHT MeTona
npaBoBoi Hayku, cautaer H.H. Tapacos (Tarasov, 2001:46). [To Hamemy MHEHHIO,
MOAX0J, 0e3yCIOBHO, DJIEMEHT METOJOJOTHH M, OJHOBPEMEHHO, CTPaTeTHYecKoe
HAalpaBJICHUE B PEUICHUU ITOCTABJICHHOW 3a1auy.

Yro ke KacaeTcsi KOHKPETHOTO OIPEENICHHUs] HEMOCPEACTBEHHO CYITHOCTH
NPaBOBOTO PETYJIMPOBAHMS, TO B KAUECTBE MPUMEpPA COILIEMCS Ha TAKOE CYXJICHUE:
«ITocKkoBbKY MPaBOBOE PETYIUPOBAHUE — ATO PA3HOBUIHOCTH COIMAIBHOTO PEryJin-
pOBaHUsI, a COLMAILHOE PETYJIMPOBAHUE — 3TO PA3HOBUIHOCTH PETYJIMPOBAHUS BO-
00IIe, TO CYIIHOCTh IPABOBOTO PETYJIMPOBAHUS MOXKET OBITH OIpeJelieHa CIeIyI0-
M 00pa3oM: IIPaBOBOE PETryJIMPOBAHUE — ITO COIMAIBHBIN ()EHOMEH, C TIOMOIIBIO
KOTOPOTO YCTPAHSIOTCS PACCOTIACOBAHHS MEXIy CYIIMM H JOJDKHBIM B IPaBOBOM
chepe» (Osipov, 2014:47). Takoii aBTOPCKUH MOAXOA K YCTAHOBJICHHIO MOHSATHS
CYIIHOCTH TPAaBOBOTO PETyJIMPOBAHMS SICCH, XOTs, IOJIaraeM, CyIIHOCTh MOKa3aHa
HECKOJIbKO a0CTPaKTHO, OHA Kak Obl 3aByaJMpOBaHa, HEKOHKPETHA.

C Hamed TOYKM 3pEHUs, CYLUIHOCTh IPABOBOTO PEryJHUPOBAHUS BO3MOKHO
oIpenenuTs 0ojiee KOHKPETHO: OHA 3aKJII0YAeTCsl B IPABOBOM BO3JICHCTBHHU Ha OOIIe-
CTBCHHBIC OTHOHICHHA C LECJIbIKO UX YIIOPAAOYCHUA, OCYHICCTBIIAEMOC YIIPABOMOYCH-
HBIMHU CyOBEKTaMHU.

Jlanee, oT pacCMOTPEHHUs] CYIIHOCTH IPABOBOTO PEryJIMPOBAaHUs IepenaemM
K U3y4eHUIo ero o0bekTa. [Ipu 3ToM 3ametum, 4to B (uiocoduu mox «o0HEKTOM
HOHHMAETCsl «TO, YTO IMPOTUBOCTOUT CYOBEKTY B €r0 MPeIMETHO-IPAKTUYSCKON
Y TIO3HABATENHLHON JEATCIBHOCTHY; «4aCTh OOBEKTHBHOW PEabHOCTH, C KOTOPOIi
B3aUMOJICHCTBYET CYOBEKT», KaK pe3ysIbTaT MPUMEHEHUS] CYOBEKTOM OIpEIeICHHBIX
CIIOCOOO0B MO3HABATEIBHOM JeSTeFHOCTH, Jorndeckux oneparmii (llichev, Fedoseev,
Kovalev, Panov, 1983:453). UubiMu ciioBamu, 00BEKT — 3TO TOT MPEAMET, SBICHHE,
IMOoHATHE U T.A., HA YTO HAIIPABJICHO BO3IICI>'ICTBHC, ACATCIIBHOCTD U T.[. N uro0n1
cTaTh OOBEKTOM IMPABOBOTO PETYIMPOBAHMS, peajbHbIE OOIIECTBEHHBIE OTHOIIEHUS
JOJIXKHBI HpOﬁTH 4YCepe3 CO3HAHMEC 3aKOHOAATECIIA U NOJYUYUTh COOTBCTCTBYIOIIEC BbI-
pakeHHe B HOpMax MpaBa, TEM CaMbIM IOJyYUTh NMPU3HAHUE MX B KA4EeCTBE MPaBO-
BBIX OTHOIIEHMH. [IpaBOBbIE OTHOIICHHWS! CBS3aHBI, TAKMM 00pa3oM, Kak ¢ oOiie-
CTBEHHBIMU OTHOIICHHUSIMH, Ha 0a3€¢ KOTOPBIX OHH BO3HUKAIOT, TAK U C HOPMaMH Ipa-
Ba, KOTOPBIE SIBIISIIOTCS UX PETYISATOPAMHU.

XapakTepHasi JeTalb. W3yueHHE HAy4YHBIX TPYAOB CBHIETEILCTBYET O TOM,
910 00 00BEKTE MPABOBOIO PEryIupoBaHus (TeM Oosee 00 00BEKTe MpoLEecCyaIbHO-
IPaBOBOTO PETYIMPOBAHUS) UMEIOTCS JIUIIb OT/ENIbHBIE ITyOIMKALUK, IPHYEM HE OT-
JUYArOIIMecs] KOHKPETHOCThIO M JIOCTaTOYHOM MHGpopMaTtuBHOCThIO. Ha 3Ty Temy
YUYCHBIC MAIIYT HCOXOTHO U HEPCIAKO B COACPIKAHNU CBOUX HY6JII/IKaIII/II7I YIOOMUHAIOT
00BEKT IIPaBOBOT'O0 PCryjIvMpoBaHrsd TOJIBKO BCKOJIb3b, IMO-BHUAUMOMY, II0jiarasg, 4To
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«C HMM BC€ SICHO», M €T0 LIEHHOCTb JIJIsl Pa3BUTHs CUCTEMBI IIpaBa, 3aKOHOATEIbCTBA
U T.JI. IPOCTO NPE3IOMUPYETCSI.

Jlis Hac ke, B KOHTEKCTE MPOBOJIUMOTO HCCIIEIOBAHUS, BAXKHBIMU SBIISIFOTCS
CYUIHOCTHBIE aCHEKThl B XapaKTEPHCTUKE O0BEKTa MPABOBOTO PEryJIHPOBAaHUS B Ka-
YeCTBE METO/I0JIOTHIECKOTO MOAX0a K YSICHECHHIO MOHATHS 00bEKTa PeryIUpOBaHuUs,
yKe — IPOIecCyaTbHO-TIPABOBOTO.

Ho mpexae momaraeM JIOTMYHBIM OXapaKTEpU30BaTh OOIIECTBEHHBIE OTHO-
HICHUS, KOTOpbIE BXOAAT B c(hepy IpaBoOro peryaupoBaHus (Tem Oolsiee, 4TO yUEHbIE
MoKa He MPUIUIM B 3TOM IJIaHE K €IWHOMY MHEHHIO); MO0 3TOMY MOBOAY COCTaBHM
OTJENIbHBIN pa3roBOp COAEPKATEIBHOIO XapaKTepa.

IlonsiTHE 001IECTBEHHBIX OTHOWIEHUI U cepbl IPABOBOI0 PeryJIupoOBaHHUs

Haunem c 3amedaHust 0 TOM, YTO MOSIBJICHHE IIPaBa MO3BOJIMWIO O0ECIIEUUTh
OamaHC TMOTpeOHOCTEH JMYHOCTH W oO0IIecTBa IyTeM (OPMHUPOBAHUS CHCTEMBI
YCTOWYMBO B3aMMOJICHCTBYIONINX MEXTy coboi mHTepecoB. Tak, A.I'. 3npaBombic-
JIOB XapaKTepHu3yeT CIEAYIOMUH MyTh MOJM00HOH cTpykTypu3anuu: « 1. Uepes pasme-
JIeHHE TPyAa M 3aKperieHHe ONpeeNICHHBIX POJOB JEATEILHOCTH 32 COOTBETCTBYIO-
IIMMU TPYIIIaMHU, KOTOPBIE XapaKTepU3yI0TCs CBOMMH 0COOBIMU MHTepecamu. 2. Ye-
pe3 dopMHpoBaHUE ONpeeNeHHbIX (HOpM COOCTBEHHOCTH, BJIQJCHUS U IPUCBOEHUS
pe3yabTaTOB TPYJa, Yepe3 passindus B TOH poJiu, KOTOPYIO UTPAIOT pa3Hble COLUAIIb-
Hble TpyMNIBl B opraHusanuu Tpyzaa. 3. Uepe3 nmpousBoJICTBO (opM 0OLIEHUS Kak
KOMIIOHEHTOB, COCTaBJIAIOIIMX 00pa3 >KU3HU Jrojell B 1aHHOM olectse. 4. Yepes
nepcoHN(UKAINIO OOLIECTBEHHBIX OTHOLIEHUH, TO €CTh 4epe3 BBIPAOOTKY oIpejie-
JICHHBIX JIMYHOCTHBIX THIIOB, COIMAJbHBIX XapaKTepOB, HAUOOJIee MPUTOMHBIX IS
(YHKIMOHUPOBAHHUSA JAaHHOTO croco0a MpPOHM3BOJCTBA, YKU3IHEIEATEIBHOCTH BCETO
obrrectay (Zdravomyslov, 1986:98).

To ecTb peub UIET O MePECEUCHUN Ha MPAKTUKE HHTEPECOB CYOBEKTOB 00IIIe-
CTBEHHBIX OTHOIICHUH B IPOIECCE IBOJIOIMOHUPOBAHUS MOCIETHUX, YTO 0OYCIIOB-
JMBAaeT OOBEKTHUBHYIO HEOOXOIMMOCTb B CO3/IaHUH OIPEACICHHBIX OOIIMX IpPaBHI
MOBENICHUS, PETYIHUPYIOMUX MOJ00HBIE MHTEPECHl, UX PEAN3alUI0 B 3KOHOMHUYE-
CKOM, COIIMANIbHOM, TIOJTUTHYECKOM U MHBIX cepax.

besyciioBHO, 0cobast poiib Cpeii 3TUX PETYIATOPOB NPUHAICKUT MIPaBy, BO-
IUIOIIAEMOMY B HMCXOISIIMX OT TOCYIapCTBAa W OXPAHSIEMBIX €ro MPUHYIUTEIbHOMN
cwiol ropunndyeckux Hopmax. Ilo ciaosam [I.E. IlerpoBa, «ycTanaBiuBas o01eo0s-
3aTeNbHble MpPaBUJIa MOBEACHUS, HAJEINssl CyObEKTOB rapaHTHUPOBAHHBIMHU rocCyJap-
CTBOM B3aMMHBIMHM IPaBaMU M OOS3aHHOCTSIMM, MPABO TEM CaMbIM PETyJIUpyeT 00-
[IECTBEHHBIC OTHOUICHUS. Byyun yperyaupoBaHHBIMU MPAaBOM, (aKTHYECKHE >KU3-
HEHHBIE BOJIEBBIE OTHOUICHUS MEXAY CyObeKTaMu NmpuoOpeTaroT xapakrep (hopmy)
npaBoBbIX oTHOIIeHUID (Petrov, 2004:101-102).

OMHOBpPEMEHHO 3aMETHM, YTO OTHOCHUTEIILHO TOHMMaHUs chepbl MpaBOBOTO
pEryIMpPOBAHUS TaKKE CYIIECTBYIOT pa3inuHble MHEHHA. VX aHANINU3 CBUACTEIHCTBY-
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€T 0 TOM, YTO B TEOpUM IIpaBa HauOojee pacIpOCTPAHEHA MO3ULHUsA, COITIACHO KOTO-
poli cdepa MpaBOBOro PEryIMPOBAHUS 3aKIIOUACTCS B ONPEJEIICHUH €€ KaK TO 00-
JacTé OOIIECTBEHHBIX OTHOIIEHHH, Ha KOTOPBIE TOCYIapCTBO CIIOCOOHO BO3AEHCTBO-
BaTh, U B PETYJISIMHA KOTOPHIX €CTh HEOOXOMMOCTb.

B sToM maHe cuMTaeM BO3MOXKHBIM IMOJJepkaTh TOUKy 3penus C. Bamixe-
BUY, KOTOpas Ha OCHOBE M3YUYEHHs Pa3IMYHBIX MOJXOJOB K OMNPEAETICHUIO C(epbl
MIPABOBOTO PETYJIMPOBAHUS CJIeNIaja CIEAYIOMUi 0000aromuid BEIBOM: «... 101 ce-
pOIi IPaBOBOIO PETyJIUPOBaHUS MpeylaraeTcs MOHUMaTh yIOPAJ0YMBAEMBIN IPAaBOM
OTHOCHUTEJIHO 3aMKHYTBIN KPYyT B3aUMOCBSI3aHHBIX MEXKIY cO00M IpaBOBBIX IO CBO-
eil npupose oOLIECTBEHHBIX OTHOLIEHUH, TPYIIIMPYIOIUXCS HA OCHOBE TOTO, YTO UX
00BbEIUHSIET, KOTOPBIE MOTYT, JOJKHBI U yPETyJIUPOBAHBI, & TAKXKE MOTYT, JOJIXKHBI,
HO HE yperyJIupoBaHbl HOpMaMHU 1IpaBa, XOTs U MOAJAI0TCS IPABOBOMY BO3JEHCTBUIO.
[lonaraem, 4T0 MMEHHO OTBET Ha BOIIPOC BXOJHUT JIU OOIIECTBEHHOE OTHOIICHHUE
B cepy MpaBOBOrO pEryIMpOBaHMSA B YCJIOBUSX HAMETHUBIIEHCS TEHICHIUH K €€
pacIIMpeHHIO SIBIISETCS KpailHe BayKHBIM HE TOJBKO B MpOIecce MPaBOTBOPYECTBA, HO
TaKXKe NpU peau3alvyd U NPUMEHEHUH HOPM TIpaBa, B BHJY 4YEro MOHATHE chepbl
TIPaBOBOTO PETYIMPOBAHHS TIPHOOPETAET MPAKTHIECKOE 3HAUCHHEN .

B pa3Burtue u 0moJHEHNE BBIIECKA3aHHOMY OTMETHM, 4TO c(epy MpaBoBO-
IO PEryJMpoBaHUsl COCTABISIOT COOTBETCTBYIOIIUE ONPEEICHHBIM KPUTEPHUSIM 00-
II€CTBECHHbIE OTHOIIEHHSI U CBsA3U. K TakuM KpUTEpUsIM MOXKHO OTHECTH CIIEIYyIOILHE:
a) colyagbHasi 3HaUUMOCTh, B COOTBETCTBUU C KOTOPOW MPaBOBOMY PEryJIHPOBAaHHIO
(«ocymiecTBisieMOe BCEH CHUCTEMOW IMpaBa BO3JEHCTBHE C MOMOIIBIO JTOMYCTUMBIX
NpUEMOB, CIIOCOOOB M CPEICTB Ha HanboJiee 3HAUMMbIe OOIIECTBEHHBIE OTHOILCHHS
C LEJNbI0 MX cOaaHCHPOBAHHOTO YIOPSIOYCHUS U TOCTHKCHUS IOPUANIECKH 3HAUU-
moro pesynbrata» (Kulapov, Mednaya, 2009:18)) noasepxeHbl HanOoJiee BaXKHbIC
OOIIECTBEHHBIE OTHOIICHHS, MPEICTABISIONINE O0COOYI0 3HAYMMOCTD JUIS JINYHOCTH,
o0miecTBa M TOCyAapcTBa; 0) HaJMYUE OCO3HAHHOW BOJIM, B CBSI3H C YeM OOBEKTOM
IPaBOBOI'0 PETYJIMPOBAHUS BBICTYNAIOT TOJIBKO BOJIEBBIE OTHOILEHMUSI, Ope/iesieMble
CO3HaHueM CyObeKTOB. JlaHHBIH KpUTepull siBisieTcs O€3yCIOBHBIM, ITOCKOJIBKY IIpa-
BO MOXET PEryJHpOBaTh MOBEJCHHUE JUYHOCTH TOJIKO Yepe3 €€ CO3HaHHE U BOJIIO;
B) TUIIMYHOCTb, IIOBTOPSIEMOCTh, KOTOpBIE BhIpakatoTcs, 1o Meiciau FO.M. I'pesuosa,
B cieayromeM: «Jlius oOLIecTBEHHOIO OTHOIIEHUS XapaKTepHa HEOJHOKpaTHas Io-
BTOPSIEMOCTb B 0OOJI€€ MIIM MEHEE ITIOCTOSIHHOM KauecTBe. DTOT MPU3HAK YKa3bIBAET HA
Ty NIyOMHHYI0 OCHOBY OOILECTBEHHOIO OTHOILEHMs, KOTOpas OOBEKTHBHO Ipel-
OIlpeAessieT ero HeOJHOKpaTHOE ocyliecTBIeHHe. OOIIeCTBEHHOE OTHOLIEHUE KaK Obl
«3aTBEplEBaeT», 00pa3ys CTaOMIbHYI (POpPMY COLMAIBHOIO B3aUMOICHUCTBUS, MPH-
TOJHYK0 OTHOCUTEIBHO [UIMTEIBHOE BPEMs IUIsl CaMbIX DPA3JIMYHBIX MHIUBHIOB)»

4 Bamkesnu C. Cdepa NpaBoBOro peryIHpOBaHMs: IPOOIEMBI ONPENENEHUS ¥ COOTHOIIEHUS ¢ MPEAMETOM
npaBoBoro peryiuposanus, available at: https://www.researchgate.net/publication/321811787_Sfera_pravo-
vogo_regulirovania_problemy_opredelenia_i_sootnosenia_s_predmetom_pravovogo_regulirovania  (Accessed
10 May 2020).
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(Grevcov, 1975:12); 1) dbopmaabHOE paBEHCTBO CyOBEKTOB IPABOBOM JKHU3HH, KOTO-
poe MPOSIBIISICTCS B HAJISJICHUH UX B KOHKPETHOH KU3HECHHOUW CUTYAIlH OJMHAKOBBIM
00BEMOM KOPPECHOHAMPYIOMIUX APYT APYTY MpaB U OO0s3aHHOCTEH, HE3aBHCUMO OT
T10J1a, PaCchl, CIIy>KEOHOTO MOJIOKEHHS U T.[.; 1) BO3MOXKHOCTh BHEITHET'O KOHTPOJIS —
9TO MPOSIBIISIETCS B TOM, YTO NPABOBOE OTHOIIEHHE, OOBEKTOM KOTOPOTO SIBIISIOTCS
CYUIECTBEHHBIC HWHTEPECHI, SBISETCS COLMATBHO KOHTPOJIMPYEMBIM H MOXET OCy-
IIECTBIIATHCS JIUIIb Ha OCHOBE SICHO BBIPAKEHHBIX BHEIIHHX JCHCTBUM, MOCTYIIKOB
CyOBEKTOB OOIIECTBEHHBIX OTHOIICHHMIA; €) 3aMHTEPECOBAHHOCTb TOCYAapCTBa, KOTO-
poe BbIpa)kaeTcs B €ro poiid Kak O(QUIMATBHOTO TPEACTaBUTENS OOIIECTBA B I[EIOM
B 00€CIIeYeHNH yCTPOMCTBA U OPTaHU3AlUN COLIMATIBLHOTO MOPSIIKA IyTEM BBISBICHUS
U pa3pelieHus Mocpe/CTBOM IpaBa HauOoJiee CYUIECTBEHHBIX MPOOJIEM COBMECTHOMN
JKU3HEIESITEIIBHOCTH; %) CBOoeoOpa3ue (CrenupuIHOCTb) 00IIECTBEHHBIX OTHOIIICHHUM,
TMOJJISKAIINX TIPABOBOMY PETYJIHPOBAHHIO, KOTOPOE 3aKIIFOUAETCsl B TOM, UTO JEHCTBUS
CYOBEKTOB PEaNN3yIOTCs TIOCPEICTBOM HATMUMS CYOBEKTHBHBIX NPaB U IOPUIUUECKHX
0053aHHOCTEH, yCTaHABIMBAEMbIX HOPMAaMU MNpaBa, TapaHTHUPYEMBIX MOJIUTHYECKHU-
MU, SJKOHOMHYECKHMH, OPTaHN3aIlHOHHBIMH, PECYPCaMU TOCYIapCTBA U OXPAHIEMBIX
OT HapyIICHHUs ero MpuHyauTeabHou cuioit (Cygankova, 2018).

[Ipu 3ToM Hamo umeTh B BUAY, uTO, Kak nuueT A.B. [lonskos, «mpaBo He
MOJKET PeryJmpoBaTh Bce OTHOIICHHS, CYIIECTBYIOIIME B o01iecTse. B cdepy npaso-
BOT'O PETYJIUPOBAHUS JOKHBI BXOJUTH TOJIBKO T€ OTHOLIEHUS, KOTOPbIe 0OBEKTUBHO
TpeOyroT mpaBoBoro onocpeaosanus...» (Polyakov, 1994:21).

ITo sTomy noogy C.I'. ZIpoGsi3K0 CUUTAET, YTO IIPaBO yNOPAJOYUBAET TOJb-
KO MO3HAHHBIE, HanboJIee BaXKHbIE, HY)KJAIOIIUECs B MPUIAHIUHA UM IPAaBOBOTO aBTO-
puTeTa M MOJKOHTPOJIbHBIE OOILECTBY, TOCYNApCTBY OOIIECTBEHHBIE OTHOILCHHSD)
(Drobyazko, 2007:3). Ho mpu 3TOM TOr/1a BO3HHKAET BOIPOC, KaK OBITH C TEMH 00-
IIECTBEHHBIMH OTHOILEHHUSIMHU, KOTOpPbIE TTOKA HE YPETYJIHPOBAHBI IIPABOM, HO HYX-
JIAIOTCS B TAKOM YPETYJIHMPOBAHUM?

B onpenenenHoil Mepe oTBeT Ha 3TOT Bonpoc gaer M.A. Jlykames, o MHe-
HUIO KOTOPOTO «B CYIIECTBYIOIIEH COBOKYIHOCTH OOIIECTBEHHBIX OTHOILICHHA HMe-
€TCsl YaCTh OTHOIICHUH, KOTOpasi yXKe yperyjJupoBaHa HOpMaMH IpaBa, €CTh YacTh
OTHOIIICHUH, KOTOpas HE YPETyJINPOBaHa HOPMaMHU MpaBa, HO OOBEKTUBHO HYKJIAETCs
B 1MoA00HON pernameHTannu. CyliecTByeT TakKe TPeThs YacTh OOLIECTBEHHBIX OT-
HOIICHUH, KOTOpasi He TpeOyeT U, BO3MOKHO, HUKOT/Ia HE TIOTpeOyeT perjJaMeHTaluu
npu oMoy HopM mpasax» (Lukashev, 2006).

B cBoro ouepenp, B.B. JlazapeB npeiaraeT neTaibHy0 BUIOBYIO XapaKTepu-
CTHKY OOLIECTBEHHBIX OTHOLICHHUH (COOBITHI, OOCTOATENbCTB, NEUCTBUM, a TAKKE UX
CBsI3€H C MPABOM): «B peasibHOM KM3HU MBICIUMBI U CYLIECTBYIOT OTHOILEHUS, KOTO-
pble: a) HE MOTYT OBITh YPEeryJIMpOBaHbI U HE YPEryJHpOBaHbl 3aKOHOM, 0) HE MOTYT
OBITH YpETyJIMpPOBaHbI, HO, TEM HE MEHEE, YPETYJIUPOBAHbI, B) MOTYT OBITh YperyJu-
pOBaHbI, HO HE JTOJDKHBI M HE YPETYJIUPOBAHBI, T') MOTYT, YPETYJIUPOBAHBI, XOTS U HE
JOJDKHBI OBITH ypETyJIHMPOBAHBI, 1) MOTYT, JOJDKHBI W YPETyJIMPOBaHBI, €) MOTYT,
JOJDKHBI, HO HE yperynupoBanbly (Lazarev, 1980:65). Takum o6pa3om, mocpeacTBOM
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MIPaBOBOT'O PETYJIUPOBAHUS OMPEIEISIIOTCS OPUEHTHUPHI IJIsl OpraHU3allK JAeATeIbHO-
CTH CyOBEKTOB OOIIECTBEHHBIX OTHOIICHUN U MPAKTUYECKOTO JOCTIKEHUS (pakThye-
CKHUX IIeNiell paBa, a Takxke cepa TAKOro peryInpoBaHuUsI.

Co cBoell CTOPOHBI MOJIaraeM, 4To BUA0Basi KOH(HUryparus OOIIEeCTBEHHBIX
OTHOIIEHUH BO MHOIOM OIPEAENSAET IeJU IIPABOBOIO PETYJINPOBAHUSA, CBHJIETEINb-
CTBYET O POJIM U 3HAYUMOCTH OOBEKTa TAaKOTO PETYJIMPOBAHUS B YHOPSIOUYECHHH 00-
LIECTBEHHbBIX OTHOILIECHUH.

CyIIIHOCTI) U COACPIKAHUC 00BbeKTa MMPaBOBOI'0 PEryjiumpoBanus

BosBpaiasich HenoCpeCTBEHHO K UCCIIE0BAHUIO IPABOBOTO PETYIUPOBaHUS
U ero o0beKTa, ciaeayeT cornacuThes ¢ MEHeHHeM B.B. JlazapeBa o ToM, 4To mpaBoBOE
peryJMpoBaHUE OXBaThIBAE€T JIBE OCHOBHBIE cephl: «l) creruduueckyro aesTellb-
HOCTh TOCYyJapcTBa (€ro INpaBOTBOPYECKUX OPraHOB), CBSI3aHHYIO C BbIPAOOTKOM
IOPUINYECKUX HOPM M ONpeAeTICHHEM IOPUAMYECKHX CPEICTB O0eCIeUeHUsl UX Aei-
CTBEHHOCTH, T.€. (OPMHUPOBAHHEM TOTO IOPHIUYECKOTO MHCTPYMEHTApHs, KOTOPHIH
OOBEKTHBHO HEOOXOJMM B JAaHHBIX COIHUAIBHO-?PKOHOMHUYECKHX M TOJIUTHYECKUX
YCIIOBUSIX JIJIsi 00€CIeYeHNsT HOPMalbHOTO (YHKIIMOHHPOBAHUS TPaKIAaHCKOTO 00-
LIECTBA, €r0 MHCTUTYTOB, OPraHM3allMM >KU3HEIECATEIBHOCTH JIIOAEH Ha LUBUIM30-
BaHHBIX Hayasjax; 2) AesTeIbHOCTh HETMIOCPEICTBEHHBIX YYACTHUKOB COLIMATIBHBIX OT-
HOUICHUH, HAIIPaBJICHHYIO Ha MOUCK U MPUBJIEUCHHE CPEJICTB IPABOBOIO PEryJIUpO-
BaHUS, I COTJIACOBAHMS CBOETO TOBENIEHUS C MPABOM (€r0 MPUHIIUTIAMH, IISJISIMHU )»
(Lazarev, 1970:46). C nHaueii TOUYKA 3peHHUs, JEITEIBHOCTh CYyOBEKTOB U Y4aCTHHKOB
OOIIIECTBEHHBIX OTHOILIEHUH, KOHEUHO e, HOJDKHA BKIIIOYATHCA B COIEpKAHHE Kak
NPaBOBOTO PETYJIUPOBAHUS OOLIECTBEHHBIX OTHOUICHUH, TaK U ero o0BbeKTa, 0 4eM
y>Ke TOBOPUJIOCH B HACTOALIEH padoTe.

CBoeoOpa3nyto nosuruio 3aauMaet ¥ B.H. TIporacos, korna mumer: «B ropu-
JMYECKON JHUTepaType B KauecTBe 00BbEeKTa (IpeaMeTa) MpaBOBOTO PEryJIHpOBaHUS
Ha3bIBAIOT OOIIECTBEHHBIC OTHOILIEHHS, YTO, HAa HAIll B3IJIAJ, MPEICTABISET COOOM
HEONPaBJaHHOE OIpPaHMUYCHHE NPEJIeNIOB 3TOro 00bekTa. OOBEKTOM MPaBOBOIO PEry-
JMPOBAHUS BBICTYNAET COLMaIbHAsA cepa, KOTOPYIO COCTABISAIOT [0 MEHbIIEH Mepe
Tpu KoMmroHeHTa: 1) moau (6e3 HuX He ObUIO OBl U HUKAKUX OOIIECTBEHHBIX OTHO-
HICHNH); 2) 0OIIEeCTBEHHBIE OTHOMIEHHS (COMAaIbHBIE CBSI3U M 3aBUCUMOCTH); 3) TIO-
Benenne oneii» (Protasov, 2014:238-239). B ompeneneHHON CTEMEHH pa3ueliss
TOYKY 3pEHHsSI 3TOTO YYEHOT0, BMECTE C TEM OOpaTUM BHHMaHHE Ha «OOBEAMHEHHE)
B Hel MOHATUH OOBEKTa M MpeAMeTa MPaBOBOIO PEryJIUpPOBaHUSA, OTCYTCTBUE HX
pas3iIuyeHusl.

AmnanoruuHoro MHenus npuaepxusatorcs B.JI. Kynanos u 10.B. Mennas,
KOTOpBIE CUYHMTAIOT: «Bcsi COBOKYMHOCTh OOIIECTBEHHBIX OTHOIICHHA, MOJYYUBIINX
OTpa’KeHHE B JECHUCTBYIOIIEM IpaBe, NMPEJCTABIsAET CO00H MpeaMeT MPaBOBOIO PEry-
muposanus» (Kulapov, Mednaya, 2009:27). CriemoBaTenbHO, ¥ OHH, BKJIIOYAsi B TIPE/I-
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MET MPaBOBOTO PETYJIUPOBAHMS «BCHO COBOKYITHOCTB» OOILIECTBEHHBIX OTHOLICHHH,
(haKTUYECKHU HE PA3JEISIOT 00BEKT U MPEIMET MPABOBOTO PETYINPOBAHHS.

3n1ech HamO MPU3HATH (BCIEA 32 APYTUMH aBTOPAMH) OTCYTCTBUE B HAYYHOU
1 y4eOHOM JIUTepaType eANHCTBA MHEHHIH OTHOCHTEIBHO TOTO, UTO YK€ MPEACTaBIIET
co00#1 00BEKT MPABOBOTO PETYIHPOBAHUS: «YIOPSIOYNBAEMbIE OOIIECTBEHHBIEC OT-
HOIIICHUS», «IOBEJCHNE WX YYACTHUKOB» (OJHOBPEMEHHO — TO U JIPYTOE€), «COOT-
HoteHue Gopmbl (0OIIECTBEHHOTO OTHOIICHHUS) B CONEp)KaHus (TIOBEJACHHS CyOBeK-
toB)» (Protasov, 2014). YaupuuupoBaHHOrO MOAX0Aa K MOHUMAHUIO O0BEKTA IMpa-
BOBOTO PEryJIMPOBaHUs MOKA HET, PWIOKUM B 3TOM HAIPABICHUU M CBOW YCHIIUS,
B TOM YHCJIE ¥ ITOCPEJICTBOM aHaJIM3a BHICKA3aHHBIX MHEHHI U CY)KJICHUH.

Kak orMeuaeTcs B OTIENBHBIX CIy4asX, «0OBEKT MPeCTaBIsAeT OO0 HEKYIO
IIEJIOCTHOCTh, KOTOPAasi MOXKET OBITh MOJIBEPKEHA MPABOBOMY perysmpoBanui. O0b-
€KT — 3TO KOMIIOHEHT OOBEKTHBHOM PEaTbHOCTH, CYIIECTBYIOIIEH BHE M HE3aBUCH-
MO OT cO3HaHUs AaHHOCTH. OOBEKTUBHAS PEATbHOCTh B JAHHOM Cllydyae Ipe/icTaBIIe-
Ha B BHJIC YHCTOW MOTEHIUAILHOCTH, Kak ObiTHe B cebe» (II'in, 1993:35). Tem ca-
MBIM, 00BEKT IPABOBOTO PETyJIMPOBAHHS MIPECTABISIET COOOH 3JIEMEHT OOBEKTUBHOM
pearbHOCTH; MOCTEIHAS MOXET OBITh MOABEP)KEHA MPAaBOBOMY (MMEHHO) PETYJIHPO-
BaHHUIO.

B.A. bopuenko u P.®. A3u30B nuIIyT, 4T0 «0OBEKTOM MPABOBOTO PETYIIHUPO-
BaHMSI BBICTYIAIOT, BO-TIEPBBIX, IO3UTHBHOE, BO-BTOPHIX, HETATUBHOE MMOBE/ICHUE Ye-
JIOBEKa KaK WieHa OOILIeCTBAa M OMOCPEIyEeMbIC TaKHM TOBEICHUEM OOIECTBEHHBIC
orHomeHus»» (Borchenko, Azizov, 2006:3). Takoe omnpeneneHre 00bEKTa IPABOBOTO
peryIupoBaHus, AyMaeTcs, B 3HAUUTEIBHON CTENIEHN OOBSICHACT €r0 CYIIHOCTh U CO-
JiepKaHue, MOCKOJIbKY YeJI0BeUYeCKas AESITeIbHOCTb, IEHCTBUTEIBHO, SBISETCS KOM-
NOHEHTOM OOBEKTa MPABOBOTO PETYJIMPOBAHMSA, HApsAy C OOIECTBEHHBIMU OTHOIIIE-
HUsIMA. KakuMy MMEHHO OOIIECTBEHHBIMU OTHOLICHUSIMH, TO 00 3TOM yXe TrOBOpH-
J0ch (yperyJupOBaHHBIE MPABOM; HEYpPETrYJIHPOBAaHHbBIE MPABOM, HO HY)KIAIOIIUECS
B 9TOM; HE MOTYT OBITh YPETr'yJINPOBaHbI U HE YPETyJIUPOBAHBI U T.1.), TO €CTh BCS CO-
BOKYITHOCTh OOIIIECTBEHHBIX OTHOIICHHI.

CoOTBETCTBEHHO, OOBEKT MPABOBOTO PETYIUPOBAHUS SBISIETCS €IUHBIM (00-
IIMM) JJIs1 BCEX OTpaciel, B TOM YHCIIC M MPOLECCYAIbHBIX, CHCTEMBI IIPaBa; B CBOKO
ouepesib, MPEAMET KXKI0H OTpaCcIH Crielu(pUUeH, HO 3TO YK€ OTIECIbHBIA pa3roBop,
TEMOI KOTOPOrO MOXET CTaTh M3y4€HHE MpeaMeTa MPaBOBOTO PETryIHUPOBAHHUS U 00b-
€KTa MPaBOBOTO PEryJIUPOBAHHS B UX COOTHOLICHUH, B TOM YHUCIIE U IPUMEHHUTEIBHO
K IIPOIIeCCyalIbHO-TIPABOBOMY PETyJINPOBAHHIO.

[Toka e Bce M3JI0KEHHOE B HACTOSIICH CTAThe MO3BOJISIET YCTAHOBHUTH CYIII-
HOCTh O0BEKTa MPABOBOTO PETYJIMPOBAHUS M, OJHOBPEMEHHO, CTaTh METOA0JIOTHYE-
CKUM TIOAX0JI0M K (POPMYJIMPOBAHHIO MOHITHS 00BEKTa PEryJIMPOBaHUS, HO yKE —
NPOIIECCYaTbHO-TIPABOBOTO.

C Haiei TOYKH 3peHusl, Mol 00ObEKTOM ITPABOBOTO PETYJIUPOBAHUS, €O CYIII-
HOCTBIO CJICAYET TTOHMMATh COBOKYITHOCTh OOIIECTBEHHBIX OTHOILICHHUI U JEATSIBHO-

582 METO/I0JIOI' Vsl IIPABOBBIX UCCJIE[JOBAHUI



Bialiaev V.P., Ninciyeva T.M. RUDN Journal of Law. 2020. 24 (3), 572-590

CTHU CY6’LGKTOB 1 YYaCTHHKOB 3THUX 0THOI.HCHPII>1, MNOMJICKAIINX HOPMATUBHO-IIPABOMY
PETYIUPOBAHUIO, B HECJIAX UX YIIOPAOAOYCHHA.

OnpeneieHne 00bEKTA MPOLECCYATHHO-TIPABOBOI0 PEryJIMPOBAHMSA

WTak, onpenenyBIINCh ¢ TIOHSATHEM NPABOBOTO PETYIMPOBAHUS U €r0 00BEK-
Ta, IPEACTaBUM CBOW BapHMaHT OTBETA HA TAKHE BOIIPOCHI, KAK: UTO MPEICTABISACT U3
ce0st 00BEKT MPOIIeCcCyaTbHO-TIPABOBOTO PETYJIIMPOBAHUS; B UM €ro CHeluduKa; He
PaBHOIICHEH JI OH OOBEKTY MPABOBOTO PETYIUPOBAHUS BOOOIIE, KOTOPBIH, IO HaIIe-
MY YTBEPIKICHHIO, SIBIISICTCSI POJAOBBIM MTOHATUEM PETYIUPOBAHHIO MPOLECCYATHHOMY
(Belyaev, Nintsiyeva, 2020)?

[Tpu 5TOM Hamo ckaszarh, 4To, OE3yCIOBHO B MOHMCKE OTBETOB Ha MOCTaBIICH-
HBIE BOIIPOCHI ONPEIETICHHYIO TOMOIIL MOTJIM OBl OKa3aTh Hay4HBIE ITyOJIMKAIMN 110
paccMmaTpuBaeMoil MpodIeMaTHKe; OJJHAKO TAKOBBIX MPAKTHYECKH HET.

Hckmrodenne, moxamyi, COCTABISET TOJIBKO OJIHA CTaThs, aBTOP KOTOPOW,
M.H. [lIpamkoBa, peyiaraet ciieayroiiee onpenaenenme: «B kagectBe o0bekTa mpo-
[IECCYaJIbHO-TIPABOBOTO PETYJIMPOBAHMS BBICTYNAET 0cobas cdepa MpaBOBBIX OTHO-
HICHHA, 0c00asi 00JIaCTh IOPUANICCKON MPAKTHKU. DTa cdepa MpeICTaBIeHa TPYIIIOi
OTHOIICHUH TMPOIECCyalbHO-TIPaBOBOrO xapakrepa» (Shramkova, 2011:122). K co-
YKAJIICHUIO, KPOME TaKOM, HECKOJIbKO aOCTpPakTHOW M BBI3BIBAIOIIEH BOIMPOCHI (UTO
HoJ[pazyMeBaeTcst 1oJ; ocoboii chepoil MpaBOBBIX OTHOIIEHUH, 0co00l obracmubio
IOPUIUYECKON NMPaKTUKK U T.1.) (GOPMYJIHUPOBKH, aBTOP OCTaBWI (hakTHUECKH Oe3
pPaccMOTpPEHHUsI B COJIEpP)KaHUM pAaOOTHI 3asIBICHHBIN MpeAMET UcCcieqoBaHuS (00BEKT
IpOLECCyaTbHO-TIPABOBOTO PETYINPOBAHUS); HE PACKPBITHI €r0 CYIIHOCTh M COJEp-
KaHUE, XOTS KaK TeMa, TaK ¥ caMO Ha3BaHHE CTAaThH, €r0 K 3TOMY OOSI3bIBAIH.

AOcTparupysich OT 3TOrO MpHUMEpa HAy4YHOW HEKOPPEKTHOCTH, MPeaIpuMeM
HOMBITKY (POPMUPOBAHMSI COOCTBEHHOTO MOJX0/1a K KICKOMOMY OINPENIEICHUIO C yue-
TOM CJICAYIOIIUX aCMIEKTOB METOI0JIOTUIECKOTO TUIaHa.

[Tpexne Bcero, cka)keM, 4TO B cOJepKaHHEe (COCTaB) 0OBEKTa MPOLECCyalb-
HO-TIPAaBOBOT'O PETrYJIMPOBAHUS CJIEIYeT BKIIOUUTH (110 aHAJIOTHH C OOBEKTOM IpaBo-
BOT'O PEryJIMPOBAaHUs), KOHEYHO K€, TAKOH KOMIIOHEHT, KaK OOIIECTBEHHBIE OTHOIIIE-
HUSI; HO KaKhe MMEHHO U3 HUX (He BCE XkKe!.. — am.) — YTOUHHUM CIICIYIOIIHM OITH-
CaHHEM.

[Tomaraem, 4to, B OTJIIMYME OT OOBEKTA IPABOBOTO PETYIHPOBAHHS, B dJIE-
MEHTHBIH COCTaB O0BEKTa PEryJlMpOBaHHs MPOLECCYaTbHOrO BXOIUT HE BCS COBO-
KYIHOCTH (COBOKYITHAsi OOIIHOCTh) OOILIECTBEHHBIX OTHOILIEHHIA, @ TOJBKO T€, KOTO-
pBI€ yXKe yperylIupoBaHbl HOpMaMu npasa. [Ipuyem yperyinupoBaHHbIE, KaK MPAaBHIIO,
HOPMaMH TIPOLIECCYATBHOTO TpaBa, IMO3BOJSIOMIMMHU CO3/1aTh COOTBETCTBYIOIIUE
YCIOBHS JUTSL IOCTHIKEHUSI MaTepUAIbHO-TIPAaBOBOTO PE3yJbTaTa, KOHKPETHO — JIJIst
PacCMOTPEHHUS M pa3pelleHus] FOPUINYECKHIX JIe); M B 9TOM KaK pa3 M 3aKJIF0YaeTCs
crierdrka paccMaTpUBaeMOTO MOHSTHSI.
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OO1en3BecTHa city>keOHast (obecrneunTenbHas) poJib IpoLecCyalbHOro mpaBa
U €To KaK OBl BTOPOCTENEHHEIH, TOUHee, IPOM3BOHBI XxapakTep®. Ho o1HOBpeMeHHO
C TIOJTHBIM OCHOBAaHHEM MO>KHO TOBOPHUTH O TOM, UTO MPOIECCYAIbHO-IIPABOBOE PETY-
JMPOBAaHUE CIIOCOOHO AOCTUYH IMOCTABJICHHBIX MEPE] HUM IIeJel TOIBKO B TOM CITy-
Yyae, €ClIM «Ha IOMOIIb» HOPMaM MaTepHAbHOTO IpaBa B XOJE PACCMOTPEHUS
U pa3pelieHus IPUANYECKUX e «IPUIyT» yKe HUMerouuecs, chopMHpOBaHHbIE,
Koau(UIMpoBaHHbBIE U T.II. HOPMBI TpaBa MPOIECCYaTbHOTO, YTO MO3BOJISIET B KO-
HEYHOM MTOTE TOJYYHTh COOTBETCTBYIOIIUI MaTepHaIbHO-IPABOBOM PE3yJIbTAT, TO
€CTh OJHOBPEMEHHO JIOCTHYb U 1IETTU MPABOBOTO PETYJIMPOBAHUS, M €TO0 MEXaHHU3MA.

Tax, yrosoBHoe CyJIONpPOU3BOJACTBO, MMES CBOM HAa3HAYCHHEM: a) 3alLUTY
NpaB U 3aKOHHBIX MHTEPECOB JIMIl U OpPTaHU3alMi, TOTEPIEBIINX OT MPECTYILICHUM
1 0) 3alIUTy JIMYHOCTU OT HE3aKOHHOTO U HEOOOCHOBAaHHOTO OOBHHEHUS, OCYKIICHUS,
OTpaHUYEHHS ee MpaB U cBOOOJI, OCYIIECTBIISETCS (PETYIUPYETCs) CIIeHUATBHBIM KO-
TUGUITIPOBAHHBIM TPOIIECCYATbHBIM 3aKOHOM — CT. 6 YIIK P®.

To ecTp B 3TOM mpuMepe perynupyemMas MpoLecCyalbHbIM MIPaBOM IpyIINa
OOIIECTBEHHBIX OTHOIIEHUH HOCHT YTOJOBHO-TIPOLIECCYaNbHBIM XapakTep, UCXOIs
u3 BUAa U (OpMBI MpolecCyalbHO-IIPABOBOTO PETYIMPOBAHMs, U 3Ta rpymnmna 00-
HIECTBEHHBIX OTHOIICHHUH COCTaBISET OOBEKT MPOIECCYabHO-TIPABOBOIO PETYIIH-
poBaHUSI.

Crnenyromiee, Ha 4TO HEOOXOIUMO OOpaTUTh BHUMAHUE NPU XapaKTEPUCTHUKE
conepkanusi (coctaBa) 00BbEKTa MPOIECCYaTbHO-TIPABOBOTO PETYIUPOBAHUS — 3TO
ero ocoOblii CyObeKTHBI cocTaB. (OCOOEHHOCTHIO CYOBEKTOB IMPOIECCYATbHO-
NPaBOBOTO PETYJIUPOBAHMS SBISETCS TO, YTO MMH MOTYT SIBISATHCS HCKIIOUHTEIHLHO
YIPaBOMOYECHHBIE Ha OCYIIECTBICHHUE TPOLECCYABHOM NEeSITEIbHOCTH OPraHbl U JOJDK-
HOCTHBIE JIUIA (B 9TOM ClIy4ae OpraHU3aIl[IOHHO-BCIIOMOTaTenbHas (opma JesTelb-
HOCTH MCKJIFOUAeTCs] — aem. ).

Ecnu ke mpuHATH BO BHHUMaHHE B3aMMOOOYCIIOBJICHHOCTH MPOLECCYalbHO-
MIPABOBOTO PETYJIMPOBAHMS U IOPUIUIECKOTO MPOIEcca, TO K Ha3BaHHBIM CyOBbeKTaM
NPUMBIKAIOT ¥ YYaCTHUKU HA3BaHHOTO Tpolecca (CBHICTENH, TOHATHIE, CICIUaIU-
CTBI ¥ IPYTHE), UTPAIOIIUE CBOIO POJIb B MPOIECCYAIbHO-TIPABOBOM PETYJIMPOBAHUH,
npuyeM Oe3abTepHATUBHYIO H BECbMa 3HAYUMYIO.

Otcroa TNpoOUCTEKaeT M TakoW KOMIIOHEHT OO0BEKTa IpolLecCyallbHO-
MIPAaBOBOTO PETYJIMPOBAHUS, KaK MpoIecCyalbHas NeSITEIbHOCTh COOTBETCTBYOIIETO
paspsiaa opraHoB U JIUL (CyObEKTOB U YHACTHUKOB).

CnenoBarenbHo, Ipy GOPMUPOBAHUH TOAX0MA K (OPMYIUPOBAHHUIO OTpeEe-
JICHUSI TIOHATUS OOBEKTa MPOLECCYATbHO-TIPABOBOTO PETYIUPOBAHHS HAIO YUHTHI-
BaTh: a) DJIEMEHTHBIN COCTaB, B KOTOPBIA BXOJUT ONpEAeNICHHAs TPyIIa OOIeCTBEH-

5 B HameMm ciy4ae JUCKYTUPOBATH I10 3TOH IIPOGJIEME HE CTAHEM; OTPAHMYUMCS TOJIBKO OJHHM 3aMEYaHUEM
CIIEIYIOIIET0 XapakTepa: pojib, KOTOPYIO UIPaeT MpOIecCyabHOE MPaBO B PEryJUPOBAaHUH OOIECTBEHHBIX
OTHOLICHHUH (BKIIFOYAsi HEMOCPEACTBEHHOE MPOIECCYalIbHOE TIPABOBOE PETYIMPOBAHKE) HACTOIBKO 3HAYMMA,
YTO MPHUIABATh €i XapaKTep BTOPOCTEIIEHHOW BPSI/L JI KOPPEKTHO — a6m.
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HBIX OTHOILEHHWH M 0) JEATENbHOCTh CyOBEKTOB, HA/ICICHHBIX MPABOMOYHSIMHU OCY-
HIECTBJISITH MPOIECCYaTbHYIO ACSTENBHOCTh (YIPaBOMOYEHHBIX CyOBekToB). Takoi
BBIBOJI MOXKHO TTOJITBEPIUTH CIEAYIONIMM CyXaeHueM: «B kadecTBe 00beKTa mporec-
CyaJbHO-TIPABOBOTO PETrYJIMPOBAHMS OTPAaHUYUTEIBHBIX OTHOLICHUN MpeiaraeM Io-
HUMATh yperyJInpoBaHHbIE MPOIECCYaTbHBIMI HOPMaMH OOIIECTBEHHBIE OTHOICHNUS,
B paMKaX KOTOPBIX OCYIIECTBIISIETCS NPAaBOBOE BO3ACHCTBHE YIIOJTHOMOUYCHHOTO
cyObeKTa Ha yYaCTHUKOB KOHKPETHOM connaibHou cBsizu» (Makogon, 2013:143).

[To pe3ynbraTam NpPOBEISHHOTO HCCIICAOBAHKS, B UTOTOBOM BapHaHTE €CTh
OCHOBAHUS JUTSI BBIBOJIA O TOM, YTO TOJ 0OBEKTOM MPOLECCYaTbHO-IIPABOBOTO PEry-
JMPOBAHUS CJIEAYET MOHMMATh COBOKYITHOCTH ONPEACICHHOW TPYMIIbI OOIIECTBEH-
HBIX OTHOIICHUH, YPEryJIHpPOBaHHBIX HOPMaMHU MPOIECCYaTbHOTO MpaBa, U IpoIec-
CyaJIbHOM JIeSITENIbHOCTHU CIHEIMaIbHO YIPABOMOYEHHBIX CYOBEKTOB.

3akJ/loueHue

B coBpeMeHHBIX YCIOBHAX MOAEpHU3ALMU U pedOpMUPOBAHUS BCeX chep
AKU3HEIEATEIPHOCTH HAIEro rocyJapcTBa HaOMofaeTcs TEHICHLUS K UX JalbHei-
nIeit mpoueccyaau3anuy Ha 0a3e pa3sBUTHA M COBEPILEHCTBOBAHMS NPOLECCYaTbHOIO
3aKOHO/IATEIbCTBA M NMPAKTUKU €ro NpuMeHeHus.. O4eBUAHBIM CTAHOBUTCS TOT (aKT,
YTO B 3TOM HAIIPAaBICHUU MMEIOTCS Cephe3Hble NPOOIeMbl, 0OYCIOBICHHbIE KaK He-
COBEPILIEHCTBOM, IPOOEIbHOCTBIO, KOJUIM3UOHHOCTBIO U T.J. 3aKOHOJATENbCTBA, TAK
U OTCTaBaHUEM IPOLIECCYAIbHOM HAayKU OT HYKJ COBPEMEHHOW IpakTHKHU. Jlocra-
TOYHO BCIIOMHHUTB O CEPbE3HBIX YIIYIICHUSAX B OTPACIEBOM IIPOLIECCYATBHOM 3aKOHO-
JaTeNbCTBE, AUCOaTaHCe MAaTepUaIbHOM M MPOLECCYalIbHON COCTABISAIOLIUX IIPABO-
BOT'O PErYJIMPOBAHUS.

B TO Xe BpeMs NPaKTUYECKH BOIPOCHl OTHOCHUTENIBHO IPOLECCYalIbHO-
IPaBOBOIO PEryJIMPOBaHMS PEIKO CTAHOBATCS MIPEIMETOM HCCIIENOBaHMSA Ha yPOBHE
o01el TeOpUH MPaBa; HAKOIUIEHHBIE OTPACIEBBIMH FOPUANYECKMMU HAyKaMU 3HAHUS
(a oHHM, B ONPEJEICHHON CTENEHH, UMEIOTCS) ITOKA He MOJTy4WIn JOJDKHOro 00001me-
HUs U pa3BuTHd. Ha 3Tom ¢oHe npencTaBisercs BecbMa akTyalbHbIM U IIPOAYKTHB-
HBIM PaCCMOTPEHHUE MOAX0/I0B K MOHUMAHHUIO CYIIHOCTH 00BEKTa ITPABOBOTO PETYJIH-
poOBaHUA U €ro 0co0Oro BHIa — PEryJUpOBaHHs NPOLECCYATbHOIO, YTO MO3BOIMUIO
B UTOTE OIPEJENUThCA ¢ IeUHULIEeH 00BEKTa TAKOBOTO.

ITo pe3ynpTaTaM HacTosiled pabOThl CAENaHbl BBIBOJBI CIEIYIOLIEIO COAEP-
JKaHMs, UMEIOLINE ONPEACICHHOE 3HaYCHHUEe KaK I JaJbHEHIIEro pa3BUTHA TEOPUU
IIPOLECCYaIbHO-IIPABOBOI0 PErYIUPOBaHUs, TaK U AJIS IIPABOIPUMEHUTEI.

B Teopum mnpaBa mnpaBoBO€ pEryJMpOBaHME OOLIECTBEHHBIX OTHOLICHWUI
OIIpEeEIIAETCS KaK IPOLIECC LENCHAIIPABIEHHOIO0 BO3JEHCTBUSA HA 3TH OTHOLICHMS,
IIPUYEM C MOMOIIBIO MPABOBLIX CPEICTB M METOJO0B, HAIIPABICHHBIX HA CTaOMIM3a-
LU0 ¥ YHOpsJOYEHHE TaKoBbIX. IlocpencTBoM mMpaBOBOro peryiMpoOBaHUs 3aKpPEIl-
JSIFOTCSL. M OXPAHSIOTCA OOILIECTBEHHBbIE OTHOIICHMS, OOECHEeuMBaeTCs 3alluTa HX
CcyOBeKkTOB U T.1. IIpaBOBOMY pEryiupoBaHUIO MOJJIEKAT OOILECTBEHHbIE OTHOIIIE-
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HUs, YK€ yperyJMpOoBaHHbIC HOPMaMH IpaBa, a TAK)Ke 4acTh OOILECTBEHHBIX OTHO-
LIEHUH, KOTOpast He yPEeryJIUpoBaHa, HO Hy/1aeTcsl B TAKOW perjaMeHTallluu.

CyIHOCTh IPaBOBOIO PEryJIMPOBaHUs 3aKJIIOYAETCs B IPAaBOBOM BO3ZEH-
CTBHUU Ha OOILECTBEHHbIE OTHOLICHHUS C LIENbIO UX YNOPSI0UCHHUS, OCYLIECTBIIEMOM
YIIPaBOMOYCHHBIMH CyOBEKTaMH (TIOCPEACTBOM HX MPOLECCYATbHON JICSTEIILHOCTH).

Codepy mpaBOBOro peryJupoBaHUsl COCTaBISIOT COOTBETCTBYIOLIME OIpeEne-
JIEHHBIM KPUTEPHAM OOIIECTBEHHbIE OTHOILEHUS U CBA3U; K TAKUM KPUTEPUSIM OTHE-
CEHBI CIEIYIOIIUE: a) COLMAIbHAs 3HAUUMOCTb, B COOTBETCTBHU C KOTOPOil IIPaBoOBO-
My pEryJMpOBaHUIO IOJBEP)KEHbI Hanbosee BaKHbIE OOIECTBEHHBbIE OTHOULICHUS,
IPECTABIAIONINE OCOOYI0 3HAUYMMOCTb Ul JIMYHOCTH, OOLIECTBA U IOCYAapCTBa;
0) HanU4YMe OCO3HAHHOM BOJIM, B CBSI3U C YEM IIPEIMETOM IIPABOBOI'O PEryJIHPOBAHUS
BBICTYNAIOT TOJBKO BOJIEBBIE OTHOILIEHMS, ONpEAEIsIeMble CO3HAHHEM CYOBEKTOB;
B) TUIIMYHOCTb, IOBTOPSIEMOCTH; T') (hOPMAJIBbHOE PABEHCTBO CYOBEKTOB IIPaBOBOIi
KU3HU, KOTOPOE MPOSIBISIETCS B HAJIEJICHUN X B KOHKPETHOM U3HEHHOW CHUTyalluu
OJJMHAKOBBIM 00BEMOM KOPPECHOHIUPYIOUIMX APYr APYry HpaB U 00s3aHHOCTEH,
HE3aBUCUMO OT I10J1a, Pachl, CIy>KeOHOTO MOJIOXKEHUS U T.1.; 1) BO3MOKHOCTb BHEIII-
HETo KOHTPOJIA, YTO MPOSIBISAETCSA B TOM, YTO IIPAaBOBOE OTHOILIEHUE, 0OBEKTOM KOTO-
pOro SIBJISIOTCS CYLIECTBEHHbIE MHTEPECHI, SIBJISETCS COLMAIBHO KOHTPOJIUPYEMBIM
U MOXKET OCYIIECTBIIATHCS JIMILIb Ha OCHOBE SICHO BBIPAYKCHHBIX BHELIHMX JeHCTBUI,
HOCTYIIKOB CyOBEKTOB OOIIECTBEHHBIX OTHOLICHUH; €) 3aMHTEpEeCOBAaHHOCTb TOCY-
JapCTBa, KOTOPOE BBIPAYKAETCS B €0 POJIU KaK O(ULMAIBHOIO NPeACTaBUTENs 001Le-
CTBa B IIEJIOM B 00€CIIEYEeHUH YCTPOMCTBA U OPraHU3aMK COLMAIbHOTO MOPSIKA ITy-
TEM BBISBJICHUS U Pa3pelIeHus MOCPEICTBOM IIpaBa HauboJiee CYIIECTBEHHBIX HPO-
0J1eM COBMECTHOW XHM3HEAEATEIbHOCTH; K) CBoeoOpasue (crnenuduuHocTs) oOIe-
CTBEHHBIX OTHOILECHUH, NOAJIEKAIUX IPABOBOMY peryaupoBaHuio. OHO 3aKIII0YaeTCs
B TOM, YTO AEHCTBUS CYOBEKTOB PEAIU3YIOTCSI MOCPEICTBOM CyOBEKTHUBHBIX IpaB
U I0pUANYECKUX 005S3aHHOCTEH, ycTaHAaBIMBAEMbIX HOPMaMHU NIpaBa, TapaHTUPYEMBIX
HNOJUTUYECKUMH, SKOHOMHYECKHMH, OPraHHU3alMOHHBIMH pecypcaMH IOoCyJapcTBa
Y OXpaHSEMBIX OT HapyIIEHHs €ro NPUHYAUTEIILHON CHIION.

[Toxg 06bEKTOM IIPAaBOBOIO PEryJIUPOBAaHMS M €0 CYIIHOCTBIO CIELyeT IIOHH-
MaTh COBOKYITHOCTb OOIIECTBEHHBIX OTHOIIEHHUH U JIESTEIbHOCTH CyOBEKTOB U ydyacT-
HHMKOB 3THUX OTHOIIECHUH, MOAJIEKAIINX HOPMATUBHO-TIPABOMY pPEryJIMpOBaHUIO, B Lie-
JSIX MX YHOPSIIOYEHHUSL.

B ornuune or 00BEKTa MPABOBOIO PETyIUPOBAHUS, B JIEMEHTHBIH COCTaB
00BEKTa PEryJIMpoBaHus MPOLECCYATbHOIO BXOIUT HE BCSI COBOKYITHOCTH (COBOKYII-
Hasi OOLIHOCTb) OOLIECTBEHHBIX OTHOILIEHUH, & TOJIIBKO T€, KOTOPBIE YK€ YPEryJIupo-
BaHbl HOpMaMH Ipasa. [Ipuuem, yperyanpoBaHHble, KaK IPaBUIO, HOPMaMH IpoLec-
CYaJIbHOT'O IIpaBa, MO3BOJISIIOLIMMU CO3[aTh COOTBETCTBYIOILUE YCIOBUS Ul JOCTHU-
KEHUsI MaTepPUaAIbHO-TIPABOBOTO PE3yJIbTaTa, KOHKPETHO — JUI PACCMOTPEHUS U Pa3-
peleHns FOpUINYECKUX JeJ; U B 9TOM KaK pa3 U 3aKitoyaeTcs crenuduka paccmar-
PUBAEMOTO MTOHATHSL.
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[Ipu ¢dopmupoBanuu noaxona K (GpOpMyIHPOBAHHUIO OMpEAENCHUS MOHATHS
0o0BEeKTa MpOLECCYaIbHO-IIPABOBOTO PETYJIUPOBAHUS HAZA0 UMETh B BHJY, YTO B €r0
cocTaB (coiepKaHuE) BXOMAT: a) ONpeAeSIeHHAs TPyIIa OOIEeCTBEHHBIX OTHOIICHHUH
u 0) IesATenbHOCTh CYOBEKTOB, HAJCICHHBIX MPAaBOMOYHSIMHU OCYIIECTBISATH MPOIIEC-
CYaJIbHYIO JIeSITETLHOCTD (YIIPABOMOYECHHBIX CYOBEKTOB).

B urore cnenan BBIBOJ, COTJIACHO KOTOPOMY IOJT OOBEKTOM HPOIECCYaTbHO-
IIPaBOBOI'0 PETYJIUPOBAHUSA CIIEyET IOHUMATh COBOKYITHOCTD ONPEAEICHHON IPYTIIIbI
OOIIECTBEHHBIX OTHOIIEHUH, YPETryJIUPOBAHHBIX HOPMaMH MpPOIECCYaIbHOrO MpaBa,
U TPOIIECCYAbHOM IEATENBHOCTH CIIEUATBHO YIIPABOMOUYEHHBIX CYOHEKTOB.
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HayyHasa cTtaTbA

NMPABOBbIE OCHOBbI FOCYOAPCTBEHHOM NOJINTUKU POCCUMN
B XVI-XVIlIl BEKAX B OTHOLUEHWUN KOPEHHbIX HAPOO OB
HA NMPUMEPE MOPOBbI

I0.H. CymikoBa

HanmonaneHelii uccnenoBatenbckuii MopIoBCKUI rocyJapCTBEHHBIN YHUBEPCUTET
uM. H.IT. Orapesa
430005, 2. Capanck, Poccutickas @edepayus, yi. Bonvwesucmeras, 0. 68

AKTyaJIbHOCTh HCCIIEJOBaHUSI OOYCIIOBJIEHAa YHHKAJIBHOCTBIO ycTpoiicTBa Poccuiickoro rocy-
JapcTBa KaK MHOTOHAIIMOHAIFHOTO M MHOTOKOH(ECCHOHAIBHOTO. BKITFoueHne HapoI0B B €AMHOE TOC-
yIapCTBEHHO-TIPAaBOBOE IIPOCTPAHCTBO OOYCIOBHIO HEOOXOAMMOCTH BBIPAOOTKH COOTBETCTBYIOMIEH
HallMOHAJbHON NPaBOBOIl MOJIUTUKU. B CBA3M C 5TUM JaHHas CTaThs HAIlpaBJIeHa Ha PACKPLITUE IIPaBO-
BBIX OCHOB rocyaapctBeHHo# nonmutikl Poccun B XVI-XVIII BB. B OTHOIIEHHN KOPEHHBIX HAPOJIOB Ha
npuMepe Mopzassl. B cratee ocBernaeTcst Hanbosiee 3HaUUMble aCleKThl T0Cy1apCTBEHHON HallMOHATb-
HOI TONUTHKH, 3aTPaTHUBAIOIIHE TOI0XECHHE MOPIOBCKOTO Hapoaa. AHAIN3UPYETCS 3aKOHOAATEIILCTBO
XVI-XVIII BB., neiicTBoBaBIIee B OTHOILCHUHN «UHOPOJLEB» U OIpeelsBlIee 0OCOOSHHOCTH UX ajaall-
Tanun B coctaBe Poccrn. OCHOBHBIMH METOJAMH K HCCIECIOBAHHUIO MPOOIEMBI ABISAIOTCS (popMaTbHO-
IOPUANYECKUH U UCTOPHKO-IIPAaBOBOH B COUETAaHUU C COLUOKYJIBTYPHBIMH M IOPUIUKO-aHTPOIOJIOTH-
YECKUMU TEOPETUKO-METOAOJOTMYECKHMH II0JX0JaMH, MO3BOJIMBIIMMH BBIICIUTh HauOojee cyle-
CTBEHHBIE MEPbI TOCYJapCTBEHHOM MOIIMTHKH 10 amanTtanuu Mopassl B coctaBe Poccuiickoro rocymap-
crBa B XVI-XVIII BB. Matepuansl craTbu IpeACTaBISIOT NMPAKTHUECKYIO LIEHHOCTh IS COBEpIIEH-
CTBOBaHUS 3aKOHOIATENBCTBA B 00TACTH MEXHAIIMOHAIBHBIX OTHOINICHHH, YKPEIUICHUS OCHOB (enepa-
IM3Ma Kak Ba)kHelel xapakrepuctuku Pocculickoro rocyapcraa.

KumoueBble c10Ba: MopzBa, KOpeHHBIE HAPOBI, «HHOPOJID», HAIMOHAIBHAS IIPaBOBas II0-
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Introduction

Issues on legal pluralism and ethnic legal policies have become widely dis-
cussed among specialists from various socio-humanitarian fields. It is now common
to argue that Europe’s intermingling legal systems demand a pluralist interpretation,
since state-centred models of legal systems cannot accommodate this phenomenon
(Barber, 2006:306). Customary legal regulation is playing an increasing role in both
public and private ordering. The nation-state increasingly faces various forms of local
customary, religious, and indigenous law. As these forms of non-state law persist and
proliferate alongside the nation-state, the relationship between state and non-state law
becomes more complex and multifaceted (Helfald, 2015). Besides that, modern
world, regulated by multiple legal or quasi-legal regimes, searches for alternative ju-
risprudence to fulfil productive interaction among various, overlapping legal systems.
Global legal pluralism provides a broad synthesis across a variety of legal doctrines
and academic disciplines and offers a novel conceptualization of law and globaliza-
tion (Berman, 2012). Human rights develop the mechanisms of protection of collec-
tive ethnic rights (Provost, Sheppard, 2013). Legal fundamentals toward aboriginal
ethnoses as collective subjects of law, considerations in official legal system of cus-
tomary law present significant part of legal pluralism in multinational state. The arti-
cle discusses the key aspects of the Russian politics in XVI-XVII centuries toward
aboriginal ethnoses on the example of the Mordvins.

The Mordvins are a unique ethnos living in the Russian Federation. In modern
times the interest of foreign scholars toward aboriginal ethnoses of Russia is constant-
ly increasing, what causes not only new research, but reprinting of the previous
works, dating back to the 1900's and before (Abercromby, 2010). With its centuries-
old inter-ethnic ties, Russia has evolved as a large multi-national state and a home to
more than 150 peoples®. The major goals of the contemporary Russian state are to
preserve the ethnic and confessional diversity and peoples' traditional economic and
cultural life support systems, develop national languages, support Russian citizens
living abroad, promote their contacts with Russia, etc.2. At the same time, many prob-
lems, including those originating from "missteps in the state ethnic policy", related to
countering xenophobia, inter-ethnic intolerance, ethnic and religious extremism, and
terrorism, are still to be solved®. Understanding the historical-legal evolution of an

1 Vot kakie my — rossiyane. Ob itogakh Vserossiiskoi perepisi naseleniya 2010 g. [That's What We Are:
Russian Nationals. On the Results of the All-Russian Population Census of 2010]. Rossiyskaya Gazeta, Dec
16, 2011 (the federal issue), p. 14.

2 Decree of the President of the Russian Federation No. 1666 of December 19, 2012, Strategy for State Ethnic
Policy of the Russian Federation for the Period up to 2025 (accessed through the GARANT Legal Infor-
mation Resource Complex).

3 Decree of the President of the Russian Federation No. 1666 of December 19, 2012, Strategy for State Ethnic
Policy of the Russian Federation for the Period up to 2025 (accessed through the GARANT Legal Infor-
mation Resource Complex).

HISTORICAL AND LEGAL RESEARCH 593


https://www.amazon.com/s/ref=dp_byline_sr_book_1?ie=UTF8&field-author=John+Abercromby&text=John+Abercromby&sort=relevancerank&search-alias=books

Cymukosa YO.H. Becmuux PY]H. Cepus: FOpuouueckue nayku. 2020. T. 24. Ne 3. 591-607

ethnic group in historical and legal retrospective review is instrumental not only to in-
terpret the past and present of Russian peoples but also to implement real projects in
the area of the state legal policy of managing ethnic relations.

There is an opinion, needed to be overcome, that many facts in history are
recorded by “viCtors”, “conquerors”, “oppressors”’ and “executioners” rather than
their “victims”. “When the victims are ethnically distinct their records remain unwrit-
ten or vanish”. The position is not objectively substantiated that “legal” acquisition
was all too often based on “one-sided declarations of ownership by the aggressive
side or on a “treaty” with some indigenous person who did not own the land, or who
could not read or understand the text, or who yielded under threat of death” (Taa-
gepera, 2000:155). In the article we show that the politics toward aboriginal ethnoses
was complex, a combination of repressive and supportive measures.

The sources of the article include documentaries, most of which are used for
the analysis of this aspect for the first time. Another main source is legal normative
acts of the Russian state (XVI-XVIII centuries), which are systemized to provide
grounds for legal review of the Russian politics toward aboriginal peoples, particular-
ly mordvins. monographs, written by the russian and foreign researchers, present va-
riety of views on the complexity of approaches in multiple fields of the russian poli-
tics, especially christianization and education systems adopted for better adaptation of
the aboriginal peoples in russia.

Research methods

Formal-legal method has been used for analysis of the legal acts and law en-
forcement practice. At the same time the materials, reviewing politics in regards of
aboriginal issues and cases, are based on the sociocultural and legal-anthropological
approaches. Research of the social, political, and legal processes during the evolving
of the Russian state as a multi-national state was based on legal functionalism, which
allowed to outline the conditions and circumstances of a better adaptation of the
Mordvins within the uniform state legal framework. The legal-historical analysis con-
tributed to identify and compare Russian laws, regulations, and paperwork on the
problem, to complete a better assessment of the model of legal regulation in the con-
ditions of multi-ethnic and multi-confessional society, to provide additional value of
unique legal mechanisms and ways to manage inter-ethnic relations, effectively func-
tioned in the past.

The study of customary law is based on a civilizing approach, which involves
consideration of the historical and legal development of legal phenomena as a reflec-
tion of the legal values of a particular people, their legal consciousness through the
established worldview. Consideration of the historical and legal development of indi-
vidual civilizations is enriched by the cultural, ethnographic, and anthropological
characteristics that the civilizational approach provides. Sociological approach pro-
vides understanding of law throughout the need to apply and address the socio-

594 NCTOPUKO-ITPABOBBIE UCCJIEJJOBAHUA



Sushkova Iu.N. RUDN Journal of Law. 2020. 24 (3), 591-607

cultural foundations of the society, to which it applies (Nemytina, 2017:28-30; Mi-
heeva, Trikoz, Grafshonkina, Andreeva, 2019:463-464). Legal pluralism concept
promotes exploration of various ways in regulation of ethno-social relations. It aims
to bridge the social and theoretical space between small scale case studies and ab-
stract generalization. The state is seen as remote from local settings and others in
which local populations are actively engaged in widening the scope and validity of
state law (Franz and Keebet Von Benda-Beckmann (ed.), 2008).

First steps in legal integration of the Mordvinian people with the Russian state

The Russian Empire and its legal institutions provide a unique example of
empire-building, ethnic rights, and legal practice, revealing how legal reforms adopt-
ed multiple aboriginal ethnoses under unified political-legal system. The state institu-
tions served as instruments of integration: the integration of new lands with the impe-
rial center and the integration of the non-Russian peoples with the Russians (Kirmse,
2019:334).

Being an archaeogenetical ethnic group of Eastern Europe, the Mordvinian
people played a significant role in the formation and development of the Russian
state. The reunification of the Mordvinian and Russian territories was a lengthy pro-
cess. It lasted centuries and had three main periods: the Kievan (10-12 centuries),
Vladimir-Nizhny Novgorod-Ryazan-Moscow (13-15 centuries) and Moscow periods
(16 century). During the Tatar Mongol invasion, Mordvins resisted the conquerors
together with Russians. The connection between the Mordvinian and Russian lands
became inseparable, and consequentially, the Mordvinian Volga region appeared in
the last will of Ivan 111 (1504) as a geographic region that had long been functioning
as part of the Russian state. In summer 1551 in Sviyazhsk, the peoples of the right
Volga bank swore an oath of allegiance to the Russian Tsar, which was the legal con-
firmation of the Mordvinian people becoming part of the Russian centralized state.
Mordva not only contributed to build Russian statehood (which initially was multi-
ethnic) but also became an integral part of the Russian ethnic group itself (Mokshin,
2012:3%—43). Mordva is currently Russia's largest Finno-Ugric people (about 745,000
people)”.

The legal system of the Russian state is a very important source of under-
standing the processes of non-Russian peoples becoming part of it. It reflected a set of
complex and oftentimes contradictory ways of adapting the traditional lifestyles to the
official political management system for the ethnic and social relations. The state pol-
icy of managing the non-Russian people, its rapprochement with Russians, and
strengthening the taxation system was partly ethnically differentiated, which was en-
shrined in the law. The relations involving non-Russian were usually managed by his-

4 Zotikova V. Rosstat: Mordva — samyi mnogochislennyi finno-ugorskii etnos v Rossii [Rosstat: Mordva is
the Largest Finno-Ugric Ethnic Group in Russia]. Rossiyskaya Gazeta, March 29, 2012.
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torical and cultural areas (North, Caucasus, Volga region, etc.) with specifying the
peoples for which individual sets of laws and regulations were adopted considering
the specifics of their settlement, traditional mentality, and legal customs (Sushkova,
2019:52).

Mordva, alongside the Tatar, Mari (in pre-revolutionary legal acts referred to
as Cheremis — lu. Sushkova), Chuvash, Udmurt (in pre-revolutionary legal acts re-
ferred to as Votyaks — lu. Sushkova), and Bashkir peoples, were a part of the Volga
region or Ponizov'ye [Volga Lower Reaches] peoples.

Accession to the Russian state in the early 16™ century marked a new stage in
the people's ethnic history, which radically changed the course of social, economic,
political, and state legal processes. After Mordva, the Mari, Udmurt, Chuvash, Tatar,
and Bashkir peoples joined Russia. The multi-ethnic nature of the Russian state pre-
determined the need to develop a new legal model of the country in order to strength-
en the ties between non-Russian and Russian peoples and including them in a single
legal framework.

One of the first legal acts concerning non-Russians of the Middle Volga re-
gion was the last will of Grand Prince Ivan Vasilyevich (1504), who granted his son
Vasily lands, including those inhabited by Mordvins. It said: “...I grant my son Vasi-
ly... Nizhny Novgorod with the volosts and roads and villages and all the duties, and
with Mordvins and Cheremis taxable to Novogorod... And to him | grant the city of
Murom with the volosts and roads and villages and with all the duties, and with
Mordvins and Cheremis taxable to Murom; and Meshchera with the volosts and the
villages and everything taxable to it... and all the Mordvinian Princes with their an-
cestral lands | also give to my son Vasily”®. Bringing the Mordvins to the “shert” (the
oath of allegiance — lu. Sushkova) to the Russian Tsar in 1523 is also mentioned in
a little-known chronicle documented by M. N. Tikhomirov (Mokshin, 1997:78). The
Mordva being under the rule of the Moscow Prince was also reported by the Austrian
ambassador S. Herberstein in his book 'Notes on Muscovite Affairs' that was pub-
lished in 1549 (Mokshin, 1997:78).

In view of the specifics of the legal everyday life of non-Russian people, the
authorities, from the time of its accession to Russia, in a number of cases began to
recognize and take into account the validity of individual legal customs, in particular,
in ascertaining the truth of testimonies in court trials. For example, in solving dis-
putes, state officials often relied on long-term residents to give testimony or other ex-
planations on the case, adhering to the traditional principles of their honor and author-
ity and their special social and legal status in the community as people's judges.

For instance, in census, investigation, and survey books dated May 20, 1599,
a boundary dispute is described between the landlords Olenin and Lyutikov and Vas-

5 Sobranie gosudarstvennykh gramot i dogovorov, khranyashchikhsya v Gosudarstvennoi kollegii inostran-
nykh del [A Collection of State Certificates and Contracts Stored in the State Collegium of Foreign Affairs]:
In 5 volumes. Vol. 1, Moscow, 1813, p. 392.
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ka Kechemasov and Zamorka Semenov, Mordvins of Pokstyanovy village. To resolve
the dispute, investigators Ofonasy Shchukin and Yumshan Lobanov, on arrival at the
estate, took participants for each side from “long-term residents and multiple outsid-
ers” (Grekov, Lebedev, 1940:173-178).

Historically and legally interesting are numerous documents in which Mord-
vins swear an oath “by their Mordvinian faith,” “by their faith and shert”. Such doc-
uments include the court list of April 4, 1508 on the case of the monks of Pechersky
Ascension Polyansky Monastery and the Mordvin lvanta Ramsteev about the posses-
sion of forest lands beyond the Pyanaya river. In this document, in order to clarify the
circumstances of land ownership, the judges asked the lvanta's doctors, Mordvins
Uchevat, Ivan, and Uzvet, and monastery doctors Emos and Mares to answer “in
God's truth, by their Mordvinian faith”. Swearing an oath “by their Mordvinian faith,”
“by their faith and shert” in court was recog-nized as an equivalent to cross-kissing of
the great sovereign (Grekov, Lebedev, 1940:141, 161).

State authorities welcomed foreign princes to fight on the Moscow side and
encouraged them with guarantees of inviolability of their lands and new estates. In
March 1534, Ivan 1V allowed the Tatar Prince Tyuvey to cultivate the land in Verk-
shey, and also determined some rights in the legal proceedings in respect of the
Mordvins living on those lands (Safargaliev, 1963:74—75). The encouragement prac-
tice reflects in a number of Tsar's legal acts, for example, Charters of March 8, 1564,
to a Mordvin lvashka Keldyaev, the last wills of 1572 on the preservation by the
Mordvinian Princes of their ancestral lands in the vicinity of Kadom, Shatsk, Temni-
kov, Kurmysh, and Alatyr (Mokshin, 1977:80-81).

An important legal act that officially marked the final accession of the peoples
of the Middle Volga region was the oath of allegiance to the Russian Tsar Ivan IV of
1551 that established their service and monetary obligations (Grekov, Lebedev,
1940:131). The beginning of the relations in fulfiliment of the obligations is recorded
in the description of the Ivan IV's campaign against Kazan in August 1552:
“...Cheremis and Mordvins and others that used to be hostile before then surrendered
and came to the pious Tsar, the Grand Prince, resigned themselves to his Tsar's will,
and brought everything appropriate, bread, honey and beef...” (Grekov, Lebedev,
1940:132).

Specifics of taxation and land relations in regards of the Mordvinian people

Taxation represented a significant share of the legal relations between the for-
eign population and authorities. After the defeat of the Kazan Khanate, Mordvins
were mostly qualified as yasak people who, apart from yasak tax itself, were obliged
to perform a number of duties in kind or cash: to pay the horse transport tax, mar-
ten tax, musketeers tax, honey tax, to build and guard outpost lines, since 1718 —
to harvest ship timber. Yasak people paid tax in kind of fish, fur of foxes, martens,
squirrels, ermine, polar foxes, hares, and wolves. In the 17" century, Mordva began
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to pay a monetary yasak for fishing, beaver runs, and wild beehives (Grekov, Lebe-
dev, 1940:187).

Over time, the taxable base expanded, and mandatory payments for bread, hay
harvesting, mills, etc. were introduced. The household was used as the basic taxation
unit, therefore in order to ease their tax burden, the Mordvinians at that time almost
never separated and lived mostly in extended families. The plight forced people to
flee and settle elsewhere and to go into hiding from the authorities (Mokshin,
1977:89-91; Khristoforov, 1896:41).

The legal status of the peasantry was undergoing significant change. Even
since the late 15" century, Mordvinian peasants, who were mostly state-owned, began
to be gradually transferred to the category of palace peasants. In the 16" century, pal-
ace estates were located in Temnikovsky Uyezd (along the Moksha River from Tem-
nikov to Narovchat), in the early 17" century — in Alatyrsky Uyezd (with Ardatov as
the center). Not only the yasak people were re-categorized as palace peasants, but also
the descendants of Mordvinian Princes and Murzas. The Mordvinian peasants of Sa-
ransk, Kadom, Insara and Penza Uezds remained state-owned (Arsent'ev, Yurchen-
kov, 2001:102-103, 151-152, 157; Mokshin, 1977:91).

In the early XVIII century, Peter | revised the tax legislation. By the Edict of
1719, Mordva was now a part of the state peasantry and levied a poll tax, i. e. non-
Russians were equated with the Russian tax bearing peasantry. The state peasants
owned individual land plots and managed them under the commune's control. In
1722, an edict was issued to collect draftees from the Mordvins and Cheremis on
a par with Russians (Mokshin, 1977:91).

The most crucial aspect of the legal status of non-Russian peoples was land
relations. In an effort to consolidate its power in the accessed territories, the tsar's
government produced legislation that evinced individual interests of non-Russian
peoples. An array of regulations that are aimed at protecting the non-Russian world
with their established practices from interference of the local authorities are enacted.
Since the late 16" century, the basis for consolidating the ownership of land and its
division between the authorities and the local people was the actual possession and
use. The Mordva retained the right to land plots in their possession, while the unculti-
vated fields, steppes and needle grass lands passed to the state ownership. For each
Mordvinian village, the obod [boundaries] was defined and traditionally designated
by natural boundaries, marked trees, and pillars.

For example, the Novgorod Office order of September 18, 1619 stipulated in
the name of Tsar and Grand Prince Mikhail Fedorovich that F.l. Sychov and
I. Parfenyev should take a census of the wild-honey farming and Mordvinian villages
of the Arzamas Uyezd. To reveal the actual state of the land, “good people” were se-
lected from long-term residents that were to help determine the number of Mordvini-
an and wild-honey farming homesteads, take a census of the people living in these
homesteads "by name and nickname, their children, and brothers and nephews, and
neighbours, and boarders". Living in villages and hamlets five together in one wyt'
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(the taxable unit of land), or living in a homestead together with children, brothers,
nephews and boarders, cultivating arable land, having a trade characterized families
as prosperous. In the event of refusal to pay state taxes, the order instructed that the
families should be re-settled on empty vyt's for a uni-personal settlement (Grekov,
Lebedev, 1940:249-254).

To encourage the Mordvins who escaped the heavy tax burden to return to
their ancestral lands, the authorities established privileges for settling and “homestead
works and constructions” for one or two years. The order also established privileges
for those who had to live in other people's homesteads because of poverty and dilapi-
dation of their houses. The vacant land that was left from dead or missing people,
who did not have wives, children, or other relatives, were to be qualified as state
property. The land was inventoried taking into account the traditional marks, signs of
property, which retained the traditional significance for foreigners as legal property
markers (Grekov, Lebedev, 1940:254). The document emphasizes, as the instruction
to the officials Fedor and Isak, the need to act justly with Mordvins. Apart from the
above matters, they were forbidden to interfere in the people's life and abuse their
power (Grekov, Lebedev, 1940:255).

The most important legal act of the 17" century was Sobornoye Ulozheniye
that was promulgated by the Zemsky Sobor in 1649 and remained valid for almost
200 years until 1832. Reflecting the specific features of the legal thinking in Russia of
the time, the Code included the regulations the drafters formulated based on the re-
quirements in petitions submitted by various groups, including non-Russians (Tomsi-
nov, 2007:161,174). It regulated the most important branches of government: attach-
ing peasants to the land, the status of patrimonial and pomest’e [service estates].
Chapter 16 (On Service Estate Lands) establishes the right of Mordvins and other
peoples to lands previously granted for their service (Tikhomirov, Epifanov,
1961:187). The Code specifically stipulates the preservation of lands for non-Russian
peoples in case they adopt the Orthodox faith (Grekov, Lebedev, 1940:188).

Subsequently, cadastral survey was in more detail described in the edict by
Tsars and Grand Princes loann and Petr Alekseevich of March 9, 1685, On the delim-
itation of the Mordvin, Cheremis and Chuvash lands. Scribes were to draw up a relia-
ble location plan of the Mordvinian, Cheremis, Chuvash and Votiak villages with in-
dication of all inhabitants in the vicinity of the Kazan Palace Prikaz by name. By the
edict, they were to describe, measure and survey cultivated arable lands, hay mead-
ows, forests and other lands. A separate paragraph was the instruction to study vacant
lands (to find former owners and their location, to determine the reasons for abandon-
ing the land and moving to other areas).

Lawmakers focused on studying the areas to which non-Russian were forced
to re-settle, in order to determine the number of occupied lands and whether fees had
been fully paid to the government treasury. To ensure the accuracy of the collected
data, it was recommended to closely cooperate with local residents, long-term resi-
dents, and “outsiders of all kinds”. The document points out the importance of the
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methods of persuading non-Russian population and gaining their trust to ensure ob-
taining only true information. For the deception of officials who represented the gov-
ernment, a severe punishment was established, regardless of the amount of caused
damage®.

Traditionally, the boundaries of the lands were defined “by signs of property
and marks separately”, the number and locations of wild beehives were indicated in
detail, the number of beehive trees with and without bees, rivers and lakes and fisher-
ies and beaver runs and “various possessions”, the sign of property was put on bee-
hive trees. The edict prescribed non-Russian to fully pay their debts: “honey and mar-
ten taxes, and [taxes] for beaver runs, and fish weirs, and various possessions” ac-
cording to the payment books’.

Land rights of Mordvinian peasants were often violated. The most common
reason for widespread disputes over land was that the boundaries of plots were only
approximate in survey, census, scriber and boundary books. Numerous appeals of the
non-Russian peasants, mostly about the compulsory alienation of lands, overwhelmed
the state authorities, urging higher officials to remind local authorities that it was de-
sirable to encourage newcomers. Land expropriation from Mordvinian peasants by
landowners reached a particularly large scale during the General Survey that took
place in late 18" and early 19" century. An order to Fedor Sarayev, a Mordovian
deputy of Saransk, Penza and Petrovsk provinces to the state legislative committee,
which he turned over to Empress Catherine 11 in 1767 (Yakovlev, 1939:160-163), is
also an evidence of the widespread violations of land rights.

Christianization as a complex measure of the Russian state policy

Christianization played a special role in the relationship between the govern-
ment and the non-Russian population and continued from the early 16" through the
18™ century. The conversion to Christianity was one of the important measures of the
tsar's autocracy aimed at consolidating power among the Volga region peoples. The
complex and contradictory process reflected in the legislative sources of that time.
The government quickly realized the need for a comprehensive approach to the non-
Christian people: it was impossible to bring peoples to the Orthodox faith only with

6 The steps for cadastral survey of the lands of non-Russians, in addition to the instructions, were specified in
more detail in the edict by Tsars and Grand Princes loann and Petr Alekseevich No. 1111 of March 9, 1685,
O razmezhevanii zemel' Mordovskikh, Cheremisskikh i Chuvashskikh [On the Delimitation of the Mordvin,
Cheremis and Chuvash Lands] (1-e Polnoe sobranie zakonov Rossiiskoi imperii (PSZRI) [1%t Full Collection
of Laws of the Russian Empire], Vol. 2., No. 1111, 654-656).

7 The steps for cadastral survey of the lands of non-Russians, in addition to the instructions, were specified in
more detail in the edict by Tsars and Grand Princes loann and Petr Alekseevich No. 1111 of March 9, 1685,
O razmezhevanii zemel' Mordovskikh, Cheremisskikh i Chuvashskikh [On the Delimitation of the Mordvin,
Cheremis and Chuvash Lands] (1-e Polnoe sobranie zakonov Rossiiskoi imperii (PSZRI) [1%t Full Collection
of Laws of the Russian Empire], Vol. 2., No. 1111, 654-656).
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regulations and their enforcement. A need arose to develop a system of benefits (priv-
ileges) for people willing to be baptized.

On May 16, 1681, Tsar Fedor Alexeyevich signed an edict on granting Mor-
dvinians privileges in case of Christianization. “And tell Mordvins,” the edict read,
“that after searching for the pious Christian faiths of the Greek law, all of them to be
Christianized. And once they are Christianized, they will be granted privileges in all
taxes for six years (Yakovlev, 1939:47).” In 1686, the Tsar's government issued an
edict that the eparchs and monastic authorities pay special attention to the newly-
Christianized Mordvins, who “are not proven in the Christian faith, do not come to
the churches of God and do not have spiritual fathers (Kuznetsov, 1912:53). “As or-
dered by the edict, lists were drafted of newly Christianized, whose wives and chil-
dren remained in paganism, and all of them were to be taken to the eparchs' houses or
monasteries for homilies and establishment in Christianity. But the largest driver of
the conversion of Mordva to Christianity was a governmental measure adopted in the
late 17™ century, according to which Russians began to be settled in Mordvinian ham-
lets, and Mordvinians were re-settled to Russian hamlets” (Melnikov, 1981:43).

According to the edict of 1685, non-Russians were granted additional privi-
leges for Christianization: provision of deserted lands and wild beehive tree lands,
excluding from taxation®,

The edict of June 25, 1723, On Converting Cheremis instead of Punishment
for the Concealment of Serfs at their Wish to the Orthodox Faith of the Greek Con-
fession established privileges in criminal cases in the event of conversion to Christi-
anity. For example, the Governing Senate, upon the petition of the foreman Famendin
of the Kazan Uezd of the Alatsk road of Vyzmurin and Cheremis rural districts, the
village headman and elders and yasak Cheremis, who asked “not to punish them for
concealment of serfs, but to baptize them into the Orthodox faith of the Greek confes-
sion,” ordered to baptize “the village headman and elders and Cheremis with wives
and children, 545 people, in the Orthodox faith of the Greek confession”, and hence-
forth inflict no punishment on non-Orthodox who confessed the concealment of serfs
and wished to be baptized®.

We cannot agree with the position that by the 18" century the majority of
Mordvins joined the Orthodox Church only as “a result of the aggressive Christianiz-
ing campaigns, which involved the destruction of the holy woods”, and Mordvin peo-

8 The steps for cadastral surveying the lands of non-Russians, in addition to the instructions, were specified in
more detail in the edict by Tsars and Grand Princes loann and Petr Alekseevich No. 1111 of March 9, 1685,
On the delimitation of the Mordvin, Cheremis and Chuvash lands.

9 Senatskii ukaz “O kreshchenii cheremis vmesto nakazaniya za utaiku dush, po zhelaniyam ikh v pra-
voslavnuyu veru grecheskogo ispovedaniya” [The Senate edict On Baptizing Cheremis instead of Punishment
for the Concealment of Serfs at their Wish in the Orthodox Faith of the Greek Confession], No. 4254 of June
25, 1723. 1-e Polnoe sobranie zakonov Rossiiskoi imperii (PSZRI) [1% Full Collection of Laws of the Russian
Empire], vol. 7, No. 4254, 85.
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ple were not regarded as “culturally different from Russians” (Janurik, 2015:202).
Mordvins were entitled to the same special offers as other indigenous peoples were.

Mordvins have practiced family and marriage institutions according to the
traditional beliefs. Marriage ceremony had many customs and superstitions connected
to it (Various, 2010). One of the first legal acts to officially promote Russian-
Mordvinian family relations and consolidate the existence of special customary legal
relations was the Edict of the Empress Anna loanovna of September 11, 1740, On
Sending the Archimandrite with a Certain Number of Clergymen to Different Prov-
inces to Teach Christian Law and the Privileges Granted to the New Converts. This
edict, in addition to listing multiple privileges granted to the Christianized non-
Orthodox, also pointed out the need to get the non-Orthodox to marry the Russians®.

In 1740, the Office for the Affairs of New Converts opened with the head-
quarters in Kazan in order to accelerate the Christianization of peoples living in Ka-
zan, Nizhny Novgorod, Voronezh and Astrakhan provinces. The edict on sending the
Archimandrite D. Sechenov, who had been appointed the head of the office for those
provinces, said that new converts should be granted three years of tax exemption, ex-
emption from military duty and work at state enterprises, a certain monetary reward,
clothes and a number of other benefits. At the same time, the legal status of the un-
christianized was deteriorating, because it was determined that all the duties and taxes
of the baptized during the “privileged” time “should be levied on the unbaptized non-
Orthodox people left in those territories” (Yakovlev, 1939:274).

Among other basic instructions, the Archimandrite and his assistants were al-
so instructed to “report and describe all the indecent deeds that were contrary to the
law of Christianity, and according to those reports to teach such new converts the
path of truth; and if testimony reveals a serious offence, then fine them with church
penance or other fines upon consideration; however, in the cases concerning faith and
non-fulfillment of the Christian law by new converts, do not continue more than three
days and do not put any obligations on them according to the custom of the Prikaz but
render every possible indulgence in order to encourage willingness in other non-
Orthodox to conversion to the law of Christianity through such kindness towards
them and homilies to the pious and immaculate life”"*.

10 Imennyi, dannyi Senatu (ukaz) «Ob otpravlenii Arkhimandritom s nekotorym chislom svyashchennoslu-
zhitelei v raznye gubernii dlya obucheniya novokreshchenykh khristianskomu zakonu i o preimushchestvakh
novoobrashchennym darovannykh [Tsar's edict given to the Senate On Sending the Archimandrite with a
Certain Number of Clergymen to Different Provinces to Teach Christian Law and the Privileges Granted to
the New Converts], No. 8236 of September 11, 1740. 1-e Polnoe sobranie zakonov Rossiiskoi imperii
(PSZRI) [1% Full Collection of Laws of the Russian Empire], vol. 11, No. 8236, p. 250.

1 Imennyi, dannyi Senatu (ukaz) «Ob otpravlenii Arkhimandritom s nekotorym chislom svyashchennoslu-
zhitelei v raznye gubernii dlya obucheniya novokreshchenykh khristianskomu zakonu i o preimushchestvakh,
novoobrashchennym darovannykh [Tsar's edict given to the Senate On Sending the Archimandrite with a
Certain Number of Clergymen to Different Provinces to Teach Christian Law and the Privileges Granted to
the New Converts], No. 8236 of September 11, 1740.
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The edict of September 18, 1740 On Non-Infliction on Mirzas, Tatar, Mord-
vins, Chuvash and Cheremis Maintenance Expenses and Compensations for Delay on
Legal Matters, established a fine for maintenance expenses and excessive delays in the
amount of one grivna per day, so that in all the state, the trial would be fair and just™*2.

On March 11, 1741, the highest resolution passed on the report of the Cabinet
“On the Exemption from the Death Penalty of Non-Orthodox for Murder or Other Se-
rious Offence for Conversion to the Greek Confession”, according to which non-
Orthodox could be less punished for committing serious offences, if they adopt Chris-
tianity”3. This provision was revised in 1741, The edict of September 28, 1743, or-
dered to exempt and release the non-Orthodox from custody for committing minor of-
fences (small theft, quarrels, fights) if they are Christianized™®.

On April 6, 1742, the Synod's Military Collegium issued an edict that the reg-
imental priests who stay with the regiments, shall diligently seek through the holy
Christianization to bring unenlightened Kalmyks, Tatars, Mordvins, Chuvash, Cher-
emis and other heterodoxes to the holy church (Yakovlev, 1939:282—-283). Analogical
document was adopted on February 4, 1744, addressed to the Office for the Af-
fairs of New Converts'®. The Governing Senate, in order to protect the newly-
Christianized ordered that nobody toward them should inflict injuries or constraints,
but show mercy and benevolence, defend, resolve conflicts according to the “true jus-
tice” in presence of officers’.

12 Senatskii ukaz “O nevzyskanii s Murz, Tatar, Mordvy, Chuvash i Cheremis po sudnym delam proestei i vo-
lokit” [The Senate edict On Non-Infliction on Mirzas, Tatar, Mordvin, Chuvash and Cheremis Maintenance
Expenses and Compensations for Delay on Legal Matters], No. 8245 of September 18, 1740. 1-e Polnoe so-
branie zakonov Rossiiskoi imperii (PSZRI) [1% Full Collection of Laws of the Russian Empire], vol. 11,
No. 8245, pp. 263-265.

13 Vysochaishaya rezolyutsiya na doklad Kabineta “Ob osvobozhdenii ot smertnoi kazni inovertsev, oka-
zavshikhsya v ubiistvakh ili v drugikh tyazhkikh vinakh, za vospriyatie grecheskogo ispovedaniya” [The
highest resolution on the report of the Cabinet On the Exemption from the Death Penalty of Non-Orthodox
for Murder or Other Serious Offence for Conversion to the Greek Confession], No. 8349 of March 11, 1741.
1-e Polnoe sobranie zakonov Rossiiskoi imperii (PSZRI) [1°t Full Collection of Laws of the Russian Empire],
vol. 11, No. 8349, pp. 369-370.

14 Senatskii ukaz “Ob otmene ukaza marta 11 sego zhe 1741 goda o nechinenii kazni inovertsam za smertnye
ubiistva, kotorye vosprimut veru grecheskogo ispovedaniya” [Senate edict On the Abolition of the edict of
March 11 of the same year of 1741 On the Exemption from the Death Penalty of Non-Orthodox for Murder or
Other Serious Offence for Conversion to the Greek Confession, No. 8482 of December 15, 1741, ibid., p. 549.

15 Senatskii ukaz “O nakazanii i posylke v Sibir' shesti latyshek za ubiistvo detei svoikh” [Senate edict On
Punishment and Exile of Six Latvian Women to Siberia for the Murder of Their Children], No. 11.122 of Oc-
tober 16, 1760. 1-e Polnoe sobranie zakonov Rossiiskoi imperii (PSZRI) [1% Full Collection of Laws of the
Russian Empire], vol. 15, No. 11.122. pp. 532-533.

16 |storiya Tatarii v dokumentakh i materialakh. [History of Tatary in Documents and Materials]. Moscow,
1937, p. 330.

17 Senatskii ukaz "O neprichinenii obid i utesnenii novokreshchennym v Kazanskoi i drugikh guberniyakh;
0 netrebovanii ikh v Sudebnye mesta po delam, do nikh kasayushchimsya, bez snoshenii s opredelennym
zashchite ikh chinovnikom; o udovletvorenii ikh pretenzii na Russkikh i na nekreshchenykh lyudei po vsei
spravedlivosti; i o rassmotrenii del o vzaimnykh ikh novokreshchen pretenziyakh, vybornym lyudyam iz ikh
zhe sosloviya, znayushchim russkii yazyk [Senate's edict "On Not Inflicting Injuries or Constraints on the
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The state policy involved the infiltration of the indigenous peoples’s lands.
Mordvins often lost areas because they could not speak Russian, the administrative
language of the region, and signed documents in favor of the new settlers (Taagepera,
2000:154). People fled the original territories, which resulted to the certain extent as-
similation. The 19" century brought about positive changes during the period of in-
dustrialization and agricultural progress, the demographical development of the Erzya
and Moksha population was characterized by a notable increase. Parallel to this popu-
lation growth, there was an enrichment of the Erzya and Moksha varieties, and the
standard varieties started to develop as more and more books were published in the
minority languages (Taagepera, 2000:155).

Conclusions

The Russian Federation is one of the largest multinational states in the world,
home to more than 160 peoples, each of them has unique features of material and
spiritual culture. The vast majority of the country's peoples have developed over the
centuries as ethnic communities on the territory of Russia, and in this sense, they are
indigenous peoples who played a historical role in the formation of the Russian state.
Mordva is an archogenetic, indigenous, state-forming, titular people of the Russian
Federation, who made a huge contribution to the formation and development of the
Russian state.

Mordva becoming part of Russia accepted the Russian legislation. The for-
mation and development of the multi-national Russian statehood were characterized
by a complex of adaptation processes: on the one hand, the government was adapt-
ing to the traditional way of living of non-Russian peoples; on the other hand, the
peoples were adapting to the existing official model of the state legal system. The
key aspects of state national policy implementation were: strengthening of tax col-
lection mechanisms, enforcing the Russian legislation in the territories of residence
of foreigners, converging aboriginal population into Russian (mastering the Russian
language, Christianization, mixed marriages, etc.). The formation of the multi-
national state predetermined the need to understand the customs of the non-Russian
people and the social relations in their world, since the complete ignorance of tradi-
tional views often caused management difficulties for the local administration and
prevented the higher authorities from establishing uniform procedures, including the
legal framework in the state.

New Converts in Kazan and Other Provinces; on Not Summoning them to Courts on Matters Concerning
them without Intercourse with their Appointed Defending Official; On Settlement of their Grievances about
Russians and Unbaptized People with all the Justice; and on Trial of Cases Regarding the Mutual Claims of
the New Converts, by Elected People from their own Class Who Speak the Russian Language™], No. 11.064
of May 31, 1760. 1-e Polnoe sobranie zakonov Rossiiskoi imperii (PSZRI) [1% Full Collection of Laws of the
Russian Empire], vol. 15, No. 11.064, pp. 476-477.
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Tema cTaTbu SIBISIETCS aKTyalbHOW M IOCBSIICHA SBONIONUH MpaBa B HH(PPOBOM 0OIIeCcTBE
C TOYKH 3PCHHsSI CMBICJIOBOTO 1moaxoaa. bypHoe pa3Butne Hu(BPOBBIX TEXHOIOTUH OTIHYACTCS MPOTH-
BOPEYMBBIMU TEHICHIUSIMU. HOBas TEXHHKO-TEXHOJIOTMYECKAsT PEabHOCTh MOXKET CTaTh CaMOIIENbIO
pa3BUTHS OOIIECTBA, €CIM YEJIOBEK OTAACT CBOIO CyIbOY MO/ KOHTPOJb «IU(PEI», HE OyIeT pasyMHO
U OTBETCTBEHHO MOAXOAUTH K OPTaHU3AINH COIHATbHBIX OTHOIICHHH B NU(PPOBOM OOIIECTBE, IPEKIE
BCETO K MX PEryJHpOBaHHIO C TOMOIIBIO IpaBa. boiee ryMaHHbIi BaprHaHT — PaccMOTPETh HI(POBbIC
MOJIENIH KaK CPEJICTBO PEIICHHUsS COLHMANBHBIX IPoOneM. 37ech NMpaBo TOJDKHO NPHOOPECTH KadeCTBO
OCHOBHOT'O MHCTPYMEHTa TaKHX IIPeoOpa3oBaHuii 1 HOBbIC (yHKIMHU: SKCIIEPTHO-aHAIUTHIECKUE, IPO-
THO3UPOBAHUs, OIEPEKAOIIeH alanTalMy, CTaHAAPTH3AINH TEXHOJIOTHYECKOro KOoHTpois. IIpobiema
CMbICIIa TpaBa B NU(GPOBOM OOIIECTBE MOXKET OBITH OTHECEHa K YHCIy BaxkHeimux npobiem. OHa
OXBATBIBACT MIMPOKHUH KPYT AUCKYCCHOHHBIX BOMPOCOB: O COOTHOIICHUH PEaJbHOTO U BHPTYaIbHOTO
B IpaBe, PACCMOTPCHHU MCKYCCTBEHHOTO MHTEIUICKTa B KAYECTBE BO3MOXKHOTO CyOBEKTa MpaBa, pas-
IpaHUYEHUH UCTUHBI U MPABIONOJOOHOCTH B MpaBe, CEMUOTUIECKOM MPUPOJIC U METOMOIOTHH MO3HA-
HHSL CMBICIIA TIPaBa B MUPE 3HAKOB M CHMBOJIOB, KOJOB 1 Ap. Llens cratbu — copMynupoBats aBTop-
CKHii B3TJISI Ha IWHAMHUKY CMBICIIA TIpaBa B IM(POBOM OOIIECTBE C MO3UIMH OHTOJIOTUH, THOCEOIOTHH,
METOIOJIOTHH U MPHUKJIAIHOTO acIeKTa MO3HaHMs. MeTobl HcClaeoBaHus: (HOPMaIbHO-FOPUANYCCKHIA,
aHanM3a, HHTEPIpeTaIuy, IPOrHO3UPOBAHUS, MOJeINpoBaHus. Pe3ynbraTel uccnenosanus. B mudpo-
BOM OOIIECTBE PaBO TPaHCHOPMUPYETCs B H(PPOBYIO CEMHOTHYECKYIO U JIOMIONHEHHYIO PEaNbHOCTb,
HECOTHEMJIEMBIM KOMIIOHCHTOM KOTOpOI\/’I CTAHOBATCS TEXHHUKA M TEXHOJIOTMH. B 3THX YCJIOBHAX IIPpaBo,
10 MHCHHIO aBTOPA, COXPAHUT PETYISITUBHBIN U ICHHOCTHBIN MOTCHIMAT IS Y€I0BEYECKOro 00IIecTBa
IIpH YCJIIOBUU UHTErpalilui NpOrpaMMHBIX MAallIMHHBIX KOJOB B YEJIOBEYCCKYIO CPEAY, UX ITIOCTAHOBKU Ha
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II0JIB3Y U CiTykOy desoBeKy. BeiencTBue 3TOro TpaaunuoHHbEIE IPOLEAYPHl IPABOTBOPYECTBA, HHTEP-
MpeTanyuy, KOHKPETH3alluW, NPUMEHEHHs IpaBa M JAMHAMHYECKOTO CMBICIIOOOpA30BaHUS COXPAHST
CBOIO aKTYaJIbHOCTb, H 110 aHAJIOTHH C HUMH YEJIOBEK CO3JaeT U COBEPIICHCTBYET NMpOorpaMMHoe obec-
[Ie4YeHHEe, C MOMOIIBI0 KOTOPOro OH B3aUMOAEHCTBYyeT ¢ MaiuuHoil. CaenaH BBIBOX, YTO INO3HAHHE
CMbICIIa IpaBa B HU(GPOBOM OOIIECTBE COCTOUT B MOWCKE MCTHHBI: MPaBO — 3TO deJoBedeckKas Aeii-
CTBHUTEJIBHOCTh, 1 IMEHHO Ha COOTBETCTBHE €Il OIIEHUBAETCS HayYHO-TEXHUYECKUI ITporpecc.

KiroueBrble ciioBa: 1 poBoe 00IECTBO, CMBICH IIPaBa, AOMOJHEHHAS PEaTbHOCTD, I POoBas
3HAKOBAasi CUCTEMa, MCTUHA, UCKYCCTBEHHBI MHTEJIIEKT, A3bIK IPOrPAMMHUPOBAHUS, YEJIOBEUECKHE LIEH-
HOCTH
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Abstract. The article is devoted to the evolution of law in a digital society in a semantic ap-
proach. The rapid development of digital technologies is characterized by contradictory trends. The new
technical and technological reality can be terminal for the development of society if people entrust
themselves to a "digit" and will not reasonably and responsibly organize their social relations in terms
of legal regulation. A more humane version is to consider digital models as a tool for solving social
problems. In this way, law should acquire the quality of the main tool of such transformations and along
with new functions; those functions are expert-analytical, forecasting, priority adaptation, standardiza-
tion of technological control. The problem of meaning of law in a digital society can be attributed to
most important problems. It covers a wide range of debatable issues: the relation-ship between the real
and the virtual in law, consideration of artificial intelligence as a possible subject of law, distinction be-
tween truth and plausibility in law, se-miotic nature and methodology of cognizing the meaning of law
in the world of signs, symbols, codes, etc. The purpose of the article is to formulate the author's view on
the dynamics of the law’s meaning in a digital society from the point of view of ontology, epistemolo-
gy, methodology and applied aspect of knowledge. Research methods: formal legal, analysis, interpreta-
tion, forecasting, and modeling. The results of the study. In a digital society, law is being transformed
into digital semiotic and augmented reality, with technology as an integral part of it. In these conditions,
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law, according to author, will preserve the regulatory and value potential for human society on condi-
tion that software machine codes are integrated into the human environment, and used to the benefit of
a human being. There-fore, the traditional procedures of law-making, interpretation, concretization, ap-
plication of law and dynamic meaning-making will remain relevant; by analogy with them, the software
allowing to interact with the machine will be created and developed. The article arrives at the concludi-
on that cognition of the meaning of law in a digital society rests in the search for the truth: law is a hu-
man reality and scientific and technological progress is evaluated in compliance with it.

Key words: digital society, the meaning of law, augmented reality, digital sign system, truth,
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BBeaenne

B mudpoBom o01ecTBe, KOTOPOE OCHOBAHO HA IIUPOKOM PaclpOCTPaHEHHUU
MH(OPMALIMOHHBIX TEXHOJIOTUH, MMEIT MECTO CYyLIECTBEHHbIe NnepeMeHbl. HoBble
TEXHUYECKHE MOJEIU U PELICHUS] aKTUBHO U3MEHSIOT JKU3HB JIIOJIEH, a BMECTE C 3TH-
MU IpeoOpa3oBaHUAMU KapIMHAIBLHO TPAHC(HOPMHUPYETCS U COLaIbHAsI POJIb IIPaBa.
W3 uHCTpyMeHTa peryjiMpoBaHHs M OOECIEUYEeHUs CYLIECTBYIOIIMX OOIIECTBEHHBIX
OTHOILICHUN NpaBO OBICTPBIMU TEMIIAMH JOJDKHO IpEeBpaIlaThCsi B 3((EKTHUBHBIHN
Croco0 MPOrHO3MPOBAHMA UX pa3BUTUSA. TpanulMOHHOE (PEHOMEHOJIOTHYECKOe U rep-
MEHEBTHYECKOE COJIepyKaHKe IIPaBa MHOTOKPATHO TENephb JOMOIHIETCS HOTEHIIUAIOM
KOMMYHHMKAaTHUBHBIX (CETEBBIX) M KHOEPHETHUECKUX ero KoHuenuuid. [loatomy mpo-
OsemMa cMBbICIIa NIPpaBa, HEJOCTATOUYHO OXBAY€HHAs IOPUIMYECKUMH UCCIIEI0BAHUAMM,
CTaHOBUTCS B YCJIOBUSX MH(GOPMAIIIOHHOTO O0IIECTBA OHOM U3 KITFOUEBbIX.

CMBICT — 3TO MOHATHE CIOXKHOE M HEOAHO3HAYHOE A FOPUANYECKON
Hayku. CMbICT TIpaBa MOKET MHTEPIPETUPOBATHCS KaK CHUCTEMa Liesiel pa3BUTUS 00-
IeCcTBa, HA0Op MPOTPECCUBHBIX HIEH, IEeHHOCTeH U uaeanoB. CMBICT MpaBa UMEET
UH()OPMAILIMOHHBIN AaCHEKT, XPAHUT OINpE/IeTCHHbIC 3HAHUS U CBEJICHHS O COLHAJIb-
HBIX (DaKTax, MMEIOIIUX pEeaJIbHOE WIM IOTEHIMAJIbHOE IOPUIAMYECKOE 3HAUYEHHE.
B cmbIcie mpaBa Mbl ycMaTprBaeM MPUUMHBI T€HE3Uca, pa3yMHbIe TOBOBI M OCHOBA-
HUS (QYHKIIMOHUPOBAHUS IIpaBa B OOIIECTBE, MOTHBHI M ONPABJaHHUE €ro HCIOJIb30-
BaHUA 4eJoBeKOM. HakoHel, cMbICI MpaBa SBISETCS CBOEOOPa3HbIM KOHLIEIITOM, TaK
KaK MMeET pa3sHOOOpa3Hble MaTepUallbHbIE M HIEaIbHbIE BOIUIOLIEHHUS B OOBEKTAX
(mpenMeTax) MpaBOBOTO BO3AEHCTBUS, BOCIIPUATHUS U PETYIUPOBAHMUSL.

Bce oTMedeHHOE 0 cMBICIIE MpaBa COXPAHAET CBOIO HECOMHEHHYHO aKTyallb-
HOCTH B IIM(ppoBoM obuiecTBe. Ho HOBas TexHOIOrMYECKask cpefa CTaBUT Mepes de-
JIOBEKOM DSl (hyHIaMEHTAJIBHBIX BONPOCOB M MHULMUPYET IMOMCK HA HUX OTBETOB.
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Uro npencrasiser co00il TO, 4YTO Mbl Ha3bIBaEM «IIPABOM» B COBPEMEHHOM LH(po-
BOM oOmiecTBe (OHTONOrnyeckuit acekT)? KTo u ¢ Kakoil 1eJbIo MO3HAET €ro CMBICT
(rHOCeonormuecknii acmekT)? Kak mo3HaeTcsi CMBICT TpaBa B YCIOBHSIX ITHU(PPOBOMA
peanbHOCTH (METOIOJIOTHYECKHH acTeKT), U JOJDKEH JIM 3TOT CMBICII OPUEHTHPOBATh
YeJloBeKa Ha HEKOTOPBIC STAIOHHBIE 00Pa3Ilbl NeATEITHPHOCTH (ITPUKIIATHON acleKT)?

OHTOJIOrHYeCKHUIl aceKT CMbIC/IA PaBa B LM(POBOM 001IeCTBe

B coBpeMeHHOI HayKe 4acTO YTBEp)KIAeTcs, YTO MHp MpuoOpes HOBOE Ka-
YECTBO CJIOKHOCTU. ABTOPBI, CIELUATIHHO 3aHUMAIOLIUECS STUM BOIPOCOM, MOJ-
YEPKUBAIOT, YTO YENOBEK (PYHKIIMOHHPYET Ha TPAaHU JBYXCIOMHOIO MHpa: MHUKpPO-
U MaKpoMHUpa. «...MHp, TaKOi, KakUM OH HaM JlaH, ecTb “cpe3” (cut), uHTEepdeiic,
pasiuveHue BHYTPH TOTO, YTO SIBISICTCS PEalbHO HenocTHbIMY (Arshinov, Svirsky,
2016:90). Onun unTepdeiic — BHYTPEHHUN, — MO3BOJISIET YEJIOBEKY 3ariisibIBaTh
B TIyOnHy (pU3MUecKoro Mupa, B KBAHTOBBIE M HAHOCTPYKTYPBI MUPO3IaHUA, JPY-
rol — BHEIIHUH, — CMOTpPETh Ha MUpP B KadecTBe HaOIromaTens, BKIOYEHHOTO
B TOT K€ CaMblii KOHTEKCT, B KOTOPOM OH HaOII0AaeT U KOHCTPYHPYET 3TOT MHUP.
Ecnm BHemHMit mHTepdeic denoBeKa CHa0XEH €CTECTBEHHO-TPUPOIHBIMU UYB-
CTBEHHBIMHU U JIOTUYECKMMH MEXaHU3MaMH IMO3HaHMs, TO BHYTPEHHUH nHTepderic
nposBIILeT celsi yepe3 paboTy TEXHUYECKUX YCTPOMCTB M MapaMeTpbl UCKYCCTBEH-
HO CO3JaHHBIX HU(POBBIX HOpM.

IMudpoBoe o6mecTBO BCe yale acCOUMUpPYIOT ¢ UeTBepTol MPOMBILIUICHHON
PEBOJIIOLIMEHN, KOTOpasi «CBs3aHa HE TOJBKO C YMHBIMH U B3aWMOCBSI3aHHBIMU Malllu-
HaMU U cucteMaMmu. Ee criekTp neicTBus 3HaUYnTeNbHO mupe. OAHOBPEMEHHO BO3HHU-
KalOT BOJIHBI JaJbHEHUIINX MMPOPHIBOB B CAMBIX Pa3IMYHBIX 00JaCTAX: OT pacugpoB-
KU MH(QOPMAIUH, 3a[IMCAHHOW B YEJIIOBEUECKUX I'€HaX, N0 HAHOTEXHOJOTHiA, OT BO3-
OOHOBJIIEMBIX HEPropecypcoB /10 KBAaHTOBBIX BBIYUCIICHUH. VIMEHHO CHHTE3 3THUX
TEXHOJIOTHI ¥ UX B3aUMOCHUCTBUE B (PH3MUECKUX, HUPPOBBIX U OMOJOTMYECKHX J0-
MEHaxX COCTABISIOT (DyHIAMEHTAILHOE OTIMYME YETBEPTOH MPOMBIIUICHHOH pPEBO-
JIFOLIMH OT BCEX MpPEeAbIIyIuX peBosomiiy (Schwab, 2016:12).

Mesxty TeM ISl OTTMCaHMsI M aHaJIN3a ATOTO CI0XKHOTO MUpa TpeOyeTcs ajiek-
BaTHBIM MOHATHMHBIN annapaT. Ha Hain B3risig, cOBpeMeHHas MpaBoBas PealbHOCTb
B IMppoBoM o0OIIeCTBE MOXKET 0003HAUATHCA KAK «OONOJIHEHHASl PealbHOCHIbY.
B npensnoskeHHOM acmieKkTe TOTOJTHEHHAS MPaBoBasi peaJbHOCTh — 3TO 0C000TO poaa
CJIOKHAsI pealbHOCTh, B KOTOPYIO Mbl BKJIIOUEHBI, NPEACTaBIAIONIasi coO00i KOHBEp-
TCHILUIO PEaTbHOro (IOJUTMHHOTO) OBITHSI MPaBa U BUPTYaJbHOTO, B TOM YHCJIE BbI-
MBIIIJIEHHOTO ero ObITHs. B mocnenHem ciydyae umeercs B BHAY, YTO JaKe HCKYC-
CTBEHHO CO3/[aHHbIE YEJIOBEKOM OOBEKThI MOT'YT UMETh MATE€PUAIN30BAHHOE BOILIO-
LICHHWE, U B OTOM CMBICIE€ OHM MOTYT HICHTHU(UIIMPOBATHCS KaK (U3UUECKUE HIIH
Ouonornueckne 0OBEKTHI, MOMANAoNIe B chepy MOTESHIIHAIBHOTO MPABOBOTO pery-
mupoBaHus. Ho 3T0 co3maer u CBOM SBHO 3aMETHBIE CIIOKHOCTH, CBSI3aHHBIE C pa3-
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IpPaHUYCHUEM TaKUX MCKYCCTBEHHBIX OOBEKTOB OT CHUMYJIIKPOB, MeTa(op U XUMeEp,
T.€. TOTO, YeTO B JCHCTBUTEIBHOCTH HE CYILIECTBYET.

J1s1 COBpEMEHHOTO POCCUICKOrO MpaBa aKTyalbHOCTb PACCMOTPEHHS 3THUX
OHTOJIOTMYECKUX ACIEKTOB CMBIC/IA IIpaBa YpPE3BBIYAWHO BBICOKA, HO JUIS PA3BUTHUS
caMO¥ IOPUIMYECKOW HAYKH CETOJHs XapakTepHbl JBe KpaHocTh. OJHU ydeHbIe
MIPSIMO MJTH KOCBEHHO CKJIOHHBI a0COTIOTH3UPOBAThH IIU(POBYIO MATEPHIO U €€ POJib B
pa3BUTHH OOIIECTBEHHBIX OTHOIIEHUI. OHU IMOJAraloT, YTO «IJIEKTPOHHOEY, «IH(-
POBOE», «CETEBOE», «CEPBUCHOE», «KOHTPAKTHOE» M T.II. TOCYAapPCTBO JOKHO (op-
MHUPOBATh COOTBETCTBYIOIIEE HOBOE MPABO («IPaBO YCIYT U MOTpeOHOCTEH»), KOTO-
pOC puAeT Ha CMCHY IpaBy B YCTOABHICMCA €0 PEryIATUBHOM U OXPAHUTCIBHOM
nounmanuu (Romashov and Panchenko, 2018:108).

Jpyrue aBTOpbl He 0€3 BECKHMX apryMEHTOB YTBEPXKIAIOT, YTO «LU(POBOE
o01mecTBOY», «uupa» — ATO JUIIb HOBBI MHCTPYMEHTApUi U PEUICHUs KaK Tpa-
JTUIAOHHBIX, TaK M HOBBIX MPOOJIEM Pa3BUTHUS OOIIECTBA B 310Xy (OPMHUPOBAHUS HO-
BOro TexHosiorundeckoro ykmanaa (Kartskhia, 2019:7—15). [Tonstue n0mMOJHEHHOW pe-
AIBHOCTH MOXET IIOMOYb BBISIBUTH JIy4dlllee B 3THUX JIBYX IIOAX0/1aX, HO €EMY HE yJens-
€TCs JOCTaTOYHO BHUMaHUS B (pritocockoil U I0puInuecKoil TuTepaType.

B nepuon paszButus nudpoBBIX TEXHOJOTUH CYIIECTBEHHO BO3PACTaeT POJb
CEMHOTHYECKMX KOMIIOHEHTOB CMbICia IpaBa. CTporo roBops, 3HAKOBBIM Xapakrep
npaBa BCera MpU3HaBajcs WIH, 110 KpaiiHel Mepe, oApa3yMeBajcs yUeHbIMH B JJOK-
TPUHAIBHBIX HccienoBanusax. B paborax C.B. Koponesa, H.B. Pazysaesa, H.®. Kos-
kenb, A.K. Capkucosa, B. Bepennua, M. A. /leMunoBoil u Jp. 3aTparuBarOTCs OT-
JeNIbHBIE TTOJIOKEHUSI CEMHOTHKH TpaBa. B To jxe BpeMs XOTenoch Obl OTMETHTh, YTO
npsIMOE BHEJIPEHHE B MPaBO HAEH 0oO0mIeill ceMHOTHKH (B HEKOTOpBIX paborax) 6e3
ydeTa OnpeesIeHHOW crielu(UKHu MpaBoOBOW PEalbHOCTH BPSAJ JI MPUHECET MOJIb3Y
JUIsi OOHOBJIGHHOTO TIOHMMaHUs CMBICIIA TpaBa B IU(POBOi cpene. ITO OTHOCHUTCS K
TaKUM OCHOBOIIOJIAratoIIUM JIJIsl IPAaBOBOM CEMUOTHKHM KOHLENTaM, KaK THUIIbI 3HAKO-
BbIX CHCTEM, I'OpHU30OHTAJIbHASA W BEPTUKAJIbHAsA 3HAKOBAs CTPYKTypa IIpaBa, CBA3HU
MCKIY 0a30BBIMH U IMPOU3BOAHBIMHA FHOPUANYCCKMMU 3HAKAMU U T.II.

B coBpeMeHHBIX CEMHOTHYECKUX HCCIEIOBAHUSIX CChUIAIOTCS Ha Kiaccugu-
KallMI0 3HAKOBBIX CHCTeM, npemiokeHHyro A. b. Conomonukom. Ilo crenenn yna-
JIEHHOCTH 0a30BOro 3HaKa OT 0003HAYaeMOro UM IpeAMeTa WU COObITHS JeicTBU-
TEJIBHOCTU BCE 3HAKOBBIE CUCTEMbI KJIACCU(PULUUPOBAHBI CIEIYIOIUM 00pa3oM. ITo,
BO-IIEPBBIX, €CTECTBEHHbIE 3HAKOBBIE CHCTEMBI, B KOTOPBIX 0a30BbIM 3HAK SIBJIAETCS
€CTECTBEHHBIM: IIPEIMETBHI, SBJICHHS KaK CUTHAJIBI O HAJIMYMU JPYTUX MIPEIMETOB, SIB-
neHuil. Bo-BTophIX, 00pa3Hble, OCHOBaHHBIE HAa 00pa3ax. B-TpeTbux, A3bIKOBBIC 3HA-
KOBBIE CHCTEMBI, CTPOSIIMECS Ha CJIOBaX. B-deTBepThIX, CUCTEMBI 3allUCM — Ha
I/IepOI‘HI/I(baX. HaKOHeH, MAaTEMAaTUYCCKUEC KOJIbl, KOTOPLIC OIMUPAIOTCSA Ha CHMBOJIbBI
(Solomonik, 2000:4-11).

Jannas knaccugukanysi, 0e3ycIOBHO, NMPaBWIBHO BbIIEISIET ypOBEHb a0-
CTpaKIMH 3HaKa OT MIPEIMETa, Ha KOTOPBIM OH YCIOBHO CCHUIAETCS, YTO OTPAXKaeT UC-
TOPUUECKHUI MPOTrpecc MBICIUTENBHON IEATEIbHOCTH YEI0BEKa B CTOPOHY YCIIOXKHE-
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HUSl BOCTIpUATHS KapTuHbl Mupa. Ho nmymaercs, uro B uudpoBoi nepuoa, Korjaa ve-
JIOBEK HAYWHAET MCIBITHIBATH YIPO3y KOHKYPEHIMH C aBTOMATU3UPOBAHHBIMH TEXHH-
YECKUMH yCTPOWCTBAMH, 3TOTO JEJIEHUs] CTAHOBUTCS HenoctatoyHo. CIOBO M Hepo-
U SBISIOTCS TAKUMH K€ CHMBOJIAMH, @ B KQUeCTBE CHMBOJHMYHBIX MOTYT BOCIIPH-
HUMAThCS M aKTHI TTOBeICHNS YenoBeka. CerofHs i nuppoBOro MHUpa IJIaBHBIM CTa-
HOBUTCS KOJ KaK TaKOBOM M €ro CTPyKTypa, MOCIIEAOBATEIHLHOCTH (HOPMUPOBAHUS
U peanu3anuy, 3alnuThl U MPAaBUILHOTO MPUMEHEHUs. YHUBEPCAIBHOCTh KOJIa B TOM,
YTO OH COYETAeT 3HAKOBYIO NMPUPOAY U MH(POPMALMOHHOE COJEpPKaHUE, a B TAKOM Ba-
pHaHTE CTAHOBUTCS ONTHUMAJIBHOM (POPMOIl BEIpaXKeHHS MTPABOBOM KYJIBTYphI B YEJIOBE-
YECKOM COOOILECTBE.

[TosTroMy HamMu mpeasiaraeTcsi Mo-MHOMY B3IVISIHYTh Ha KJIACCH(PHUKAIUIO TH-
OB 3HAKOBBIX CHUCTEM B MpaBe, Il B 3aBUCUMOCTU OT CTENEHHU YCJIOKHEHHUs MPaBo-
BOTO KOJIa B MPOIECCE COLUMAIBHO-KYJIBTYPHOH HBOJIOIMH YEIOBEUYECTBA CIEIAYET
pa3nuyaTh yKpyHHEHHBIE 3HAKOBBIE CHCTEMBI: 1) HarisiHO-0Opa3HbIe, B TOM YHUCIIE
HarJIsHO JACHCTBeHHBIC; 2) rpaduyeckue u 3) nudpoBeIe.

Harmsinino-o0pa3Hble 3HAKOBBIE CHCTEMBI OCHOBAaHBI Ha HATJBIIHBIX 0oOpaszax
(6a30BbIX 3HaKax). OHM OOBEAMHSIOT B ce0e €CTeCTBEHHBIC U OOpa3HbIC U SBISIFOTCS
CBOEOOPA3HBIMU «npomokodamuy. 3AeCh OAUH INpEeIMeT ellle He 3aMellaeT Ipyroi
KaK KOJI, @ MPUCYTCTBYET KaK aTpUOYTHUBHO-PEISILIMOHHBIN MPEIMETHBIH KOMIIOHEHT
cMblciia. Yaiie Bcero npeaMeThl-CUTHaIIbI IPECTABIISIIOT COO0M OT/Ie/IbHbIE CBOMCTBA
U aTpuOYTHI TIIaBHBIX MPEAMETOB, UX OTHOUICHHS B IPUYMHHOMN CBSI3U ABJIEHUM. Xpe-
CTOMaTHUIHBIE IPUMEPBL: bIM — OTOHb, CEBEpHasi CTOpOoHa cBeTa — llonspHas 3Be3-
Jla ¥ TIp. A B IpaBe, HaNpuMep, — J0Ka3aTeNIbCTBA-CIIeIbl B KPUMUHAIUCTHKE.

I'paduueckre 3HAKOBBIE CUCTEMBI TOTIOJHUTEIBHO (PUKCHPYIOT HHPOPMALIUIO
00 00beKTax B MPOU3BEACHUSIX MUCHBMEHHOCTH (0a30BbIX 3HAKaX) M BBICTYMAIOT KaK
NePBUYHBIN MOJHOLEHHBIN KO (pparMeHTOB JeHCTBUTEIBHOCTH. TEKCTHI MpaBa, rep-
ObI 1 (h1aru, ToCcyJapCTBEHHBIE HArpajbl B YaCTHOCTH, — A3TO rpad)uuecKre 3HaKOBHIE
cucremsl. I'paduka npencrasisercs 0000IAONIMM TOHATHEM 110 OTHOIIEHUIO K CJIO-
BaM, repordaM U CUMBOJIaM, KOAUPYIOIIUM OTHOCSIIHNECS K HUM OOBEKTHI pealib-
HOCTHU: TIPEMETHl P4 M MBICIIH, MPOCTPAHCTBEHHbIE PUCYHKHU TOYEK M JIMHUN Ha
IUIOCKOCTH, MOJIEITH, CPE/Ibl, IEPEMEHHbIE U JIp.

[{udpoBbie 3HAKOBBIE CHUCTEMbI OTIMYAIOTCS OT MPEABIIYIIUX TeM OOCTOs-
TEIbCTBOM, YTO SIBJIAIOTCA OOJI€€ CIIOKHBIM BTOPUYHBIM KOJOM, KOI/Ia C HOMOUIbIO
TEXHUKU MOTYT 3aMeIaThCs JTFOObIe CUCTEMbI BU3yaIH3allii U 3alCH WH(POPMAIIHH.
C 2TOi TOYKH 3peHMsl, €CIIM MaTepUaIbHbIC TPEAMETHl MOTYT CTaTh BUPTYaJbHBIMH;
CJIOBa, MEPOTIH(BI ¥ CUMBOJBI KaK MEPBHUYHBIA KOJ BIIOJHE MOTYT OBITH Jajblie
«onu(ppoBaHbl», TO BONPOC 0 HU(DPOBOI «YMAKOBKE» MEHTAIBHBIX 00Pa30B CO3ZHAHUS
NpSIMO CBSI3aH C M3MEHEHUEM TPUPOJIBI YEIIOBEKA, TEXHOJIOTUAMHU «PEIaKTUPOBAHUS
CO3HAHWMS», BBEICHUEM dTHYECKHUX OTPAaHUYCHUH ISl Pa3BUTHSI HEUPOIIPOTPaMMHUPO-
BaHMS B IPAaBOBOM II0JIE.

MO>KHO TOBOPHUTH O TOM, YTO B IIUGPOBOM 00IIecTBE GOPMUPYETCSI OTHOCH-
TEJILHO HOBAasl JOCTATOYHO YHHUBEpCaIbHAsl 3HAKOBas cucreMa — Hu¢poBasi, 6a30BbIM
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3HAKOM KOTOPOW BBICTyHAaeT MpPOrpaMMHBIA MalIMHHBIA KoA. LludpoBbie 3HaKOBBIE
CUCTEMBI MPETEHIYIOT MO CYIIECTBY Ha TO, YTOOBI ObITh HAACTPOUKON HaJ rpaduue-
CKMMH U HarjsiIHO-00pa3HBIMU CHCTEMaMH B JKU3HU 4elloBeKa. MIX OCHOBHOE Ha3Ha-
YeHWe — aHaJM3 M NMPOEKTUPOBAHME MO OTIACIBHOCTH CpE/Ibl OOMTaHUS YeIOBEKa
(amamoroBoii) u cpenbl (YHKITMOHUPOBAHUS TEXHUKU (DIEKTPOHHBIX MHKPOCXEM),
a TaK)kKe IMOTBITKA CO3/[aTh YPETYJINPOBAHHYIO MIPAaBOM HHTETPUPOBAHHYIO Cpely B3a-
MMOJICHCTBUS YeJIOBEKa U TeXHUKU. HecMOTpst Ha yCuins HEKOTOPBIX aBTOPOB OHTO-
JIOTU3UPOBATh U «OYEIIOBEUUTHY» IIUPPOBYIO PEaTbHOCTh, CYIIHOCTh HU(POBON 3HA-
KOBO CHCTEMBI — B €€ HCKYCCTBEHHOM CKOHCTPYHPOBAaHHOM XapakTepe.

Bormpoc o cmbiciie npaBa B M(pOBOM 0OIIECTBE C OHTOJIOTHICCKUX TTO3HITHIA
MOJKET paccMaTpHUBAThCA TAK)Ke KaK BOIPOC O CyJp0€ mpasa st OyayIIero pa3BUTHS
yenoBedeckoi nuBmianzanuu. T.51. XaOpuena npeajaract Tpu BO3MOMXHBIX MTPOTHO3-
HBIX CIIEHApHsI pa3BUTHS TpaBa: 1) THOpH MpaBa W MPOrPaMMHOTO KOja; 2) B3aUMO-
JeiicTBUE, B3aUMO3aBUCHUMOCTD TIpaBa M MPOTrPaMMHOTO KOZa Ha OCHOBE COXPaHEHHS
uX cyOCTaHIMOHAJIBHON caMOCTOSITeNbHOCTH; 3) (hopMUpOBaHHE HOBOM COIMAIBHO-
HOPMAaTHUBHOW CHUCTEMBI PETYJIMPOBAHUS C KAKOW-THMOO HUIIICH B dTOW CHCTEME IS
mpaBa (Khabrieva, 2018:15). Pernrenne 3THX BOIPOCOB 3aBUCHUT OT B3SITOH TEpPCIEK-
THBBI: ONFOKaWIEel, CpeTHECPOUHOH, TOJITOCPOYHOM.

Takum oOpa3om, 6a30BOM OCHOBOI COBPEMEHHOW POCCHIICKOM MPaBOBOU pe-
AIBHOCTH (JIOTIOJTHEHHOM peabHOCTH), MO HAILIEMY MHEHUIO, SBIISIETCS YE€JIOBEUECKOe
(moanuHHOE) OBITHE, @ BUPTyaJIbHOE OBITHE JIUIIb (DYHKIIMOHAIBHO PACIIUPSET U J10-
MIOJTHSIET YEJI0BEYECKOE MPOCTPAHCTBO, HO HE 3aMEIAEeT, HE SBIISETCS €ro 000J0UYKOM,
XPpaHWIUILEM WIH BMECTWINIIEM B 00pa3e «MaTpulbl». [[paBUiIbHO OTMEUYEHO B JIU-
Tepatype: «Ecnu naxe npuHATH BO BHUMaHHE SKOHOMUYECKHE, COITUATbHBIE U TTOJIHU-
THUYECKUE MPEANOChUTKA (OPMHUPOBAHUS MPaBa, KOTOPbIE B COOTBETCTBUH C TOCIIOJ-
CTBYIOLICH TOKTPUHOM 0053aH NPUHATH BO BHUMaHHE 3aKOHO/IATelb, BCE PABHO TIpa-
BO (OTOXIECTBISIEMOE C 3aKOHOJATEIbCTBOM) MPEACTAET KaK MPOIYKT TBOPUECTBA
YyelioBeKa, Kak cyObeKkThBHas peanbHOCTH» (Nemytina, 2016:30). Jlannoe mHeHwue,
BBICKa3aHHOE B KOHTEKCTE pa3jMyus B MOAXO0/aX K MPAaBOIMOHUMAHHUIO, TeM 0oJjiee ak-
TyaJIbHO JUISl €10 IPUMEHEHUS K B3aUMO/ICHCTBUIO YEJIOBEKA M TEXHUKHU.

ITog06HO COOTHOMIEHHIO OBITHS M CO3HAHMS B MAPKCUCTCKON (hritocopuu Mbl
yOeKICHBI, YTO YeJIOBEUECKasi pealIbHOCTh MEePBUYHA, a IIU(PpOBasi — BTOPUYHA, XOTS
uu(poBas peaJbHOCTh OKa3bIBAET AKTHMBHOE OOpaTHOE BO3ACHCTBHE HA PEaTbHOCTh
YeJIOBEUECKYI0. VM, clieoBaTeNIbHO, B OHTOJIOTMYECKOM acleKTe CBOETO CMBICHA B IH(-
pPOBOM OOIIECTBE MPAaBO — OSTO TPAAULUOHHBIA UYEIOBEUECKUIl perynsTop oOrie-
CTBEHHBIX OTHOIICHUH, JOTOTHEHHBIN U(POBBIM U3MEPEHUEM.

I'noceosiorusi cMbIc/Ia paBa B IM(PPOBOH NMEPCIEKTHBE
I'HOCeonornyeckuii acrekT CMbICIA MIPaBa BBIPAXKAETCA B COBOKYITHOCTH 4e-

JIOBEUECKHUX 3HAHMH O IpaBe Ha CTaJUU Pa3BUTUSA LU(PPOBOro OOIIECTBA, aHAIU3E
JMHAMUKU CyOBEKTOB U OOBEKTOB IpaBa, HEOOXOAMMOCTH M IyTeH YCTaHOBJIEHUS
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HCTUHBI B MPOIECCE IOPUANUECKOTOo MO3HaHUA. UYeloBeK BBICTYIMAET B cdepe ImpaBo-
BOTO PEryJIMPOBaHUS B KauecTBE (PUKTUBHOU IOPUAMYECKON KOHCTPYKUUHU (usmue-
CKOTO JINIa, HAJEJIAETCS ISl 3TOTO MPAaBOCYObEKTHOCTHIO, UMEET OOIIuiA, Crieruaib-
HBId M WHIMBUAYAIBbHBIN MPABOBOM cTaryc. B yCcloBHAX HOMOJHEHHOW PEaTbHOCTH
OOIMiA W CIeIUaNBbHBI TPAaBOBOM CTaTyC JIMYHOCTH OTPAKAET MECTO YeJOBEeKa
B IOJUTMHHON YeNIOBEYECKON PeajbHOCTH, TJe MPaBO MPEIHA3HAUYEHO PETyIUpOBaTh
U OXpaHATh OOIIECTBEHHbIE OTHOIICHHS MEXIY MEPCOHATBHO MBICISAIIUMHU U JICH-
CTBYIOIIMMH JIFOABMH Ha Pa3HBIX YPOBHSX: aOCTPAaKTHOM M KOHKPETHOM, KOHCTHUTY-
IIIOHHOM U OTPACIEBOM, JOKTPHUHAIBHOM U MPAKTUUECKOM.

NnnuBuyanbHbId IPaBOBOM CTAaTyC JUYHOCTH B JIONOJIHEHHON peajbHOCTH
Bce OoJiblle peann3yercs B chepe BUPTyalbHOU. ATeHThl BUPTYalbHOTO MH(pOpMa-
IIIOHHOT'O IPOCTPAHCTBA CTAPAIOTCS MAKCUMAJIBHO YUYUTHIBATh OCOOEHHOCTH JIMY-
HOCTHBIX MPEANOYTEHHH, MOTHBOB, JKEJIaHUH, BKYCOB, LIeJIed U yCTAaHOBOK IOTpeOu-
TeJe B MacCOBOM MH(OPMAIMOHHOM 00mIecTBe. Bo BceM Mupe OOBIITYIO MOMyYJIsp-
HOCTh HAOMpaAEeT TUCTAHIIMOHHAS CETEBAst TOPTOBIIS C IOCTABKOM TOBapOB HA JIOM, KO-
TOpasi MO3BOJSIET HAXOAUTh COOTBETCTBYIOIINE ONTUMAIIbHBIE PEIICHHS MO IUBEPCH-
(¢ukanun OW3HECa B COOTBETCTBHH C MOTPEOHOCTSAMHU KJIMEHTOB B cepe TpaxaaH-
CKOTo 000poTa, BIUIOTH /10 BBEICHUS MHAUBUYyaJIbHBIX «OOHYCOBY», CKUJOYHBIX KapT,
JBrOT K IIeHEe Ha TOoBaphl, TapudaM Ha paboTsl, yciyru. Ho, oueBuaHo, BUpTYyanu3a-
11l TOPTOBJIM JIOJIKHA OCYILECTBIIATHCS B cepe NelcTBUs IpaBa, a HE B CaMOJ10CTa-
TOYHOM M(POBOIL cpene.

Eme onuH 3710001HEBHBINH THOCEOIOTHUECKHI BOIPOC — O HAJIEJIEHUU CTaTy-
coM cyObekTa npaBa poOOTOB U aBTOHOMHBIX MEXaHH3HPOBAHHBIX KOHCTPYKLUII C de-
JIOBEKOTOJOOHBIM MHTEIUIEKTOM. 371eCh IPEACTABIACTCS, YTO POOOTHI — 3TO Ba)kKHAs
COCTaBHAs 4acTb COBPEMEHHOW JOMOJHEHHOW peanbHOCTH. Kak 1aHHOCTB, SMIUpH-
Yyeckuil (hakT OHU CYIIECTBYIOT U IMPUMEHSIOTCS B OBITY U Ha MPOU3BOJCTBE, HO MX
Ha3HAueHHE ONpeAeNseTCs CIIy)KeOHBIMH XapaKTePUCTHKAMH O0JierdaTh YelloBeye-
CKYIO HM3Hb, YIy4lllaTb YYBCTBEHHOE BOCIIPHUATHE COOBITHI, pacIIUpsTh IMO3HABa-
TEJIbHBIE M MPAKTUYECKHUE BO3MOKHOCTH B PELICHUU COLIMAIbHO-3KOHOMUYECKUX 3a-
nad. M nmo nanHo# npo6iemMe MOXKHO HaOJI0AaTh B aKTYyaJIbHBIA IEpHOJ /1Ba IOPUIHU-
YEeCKUX Mojaxoaa K podoram: 1) poOOTE — 3TO CAaMOCTOATENbHBINA OOBEKT IpaXKaaH-
ckux u mudposeix npas (Gabov, Khavanova, 2018:216); 2) po6oTsl MOTYT paccMmar-
pHBaThCS KaKk 0COObIe «KBa3HIIPaBOBbIe» cyObekTh (Gadzhiev, Voynikanis, 2018:45).

He Bo BceM MOXKHO COTJIacUTHCS ¢ aBTOPAMU, KOTOPbIE aBTOHOMHOCTh HCKYC-
CTBEHHOI'O0 MHTEJUIEKTA CBS3bIBAIOT C MOSBICHHEM CAMOPE(PEPEHTHOCTH BO B3aUMO-
JNEUCTBUM CO CPEIOW U MPOTHUBOACHCTBUEM BHELIHEMY HEPreTHUECKOMY OTKIHOYE-
uuro (Ponkin, Redkina, 2018:105). OTnuure 4eI0BeYECKOr0 MHTEIUIEKTA OT HCKYC-
CTBEHHOT'0 COCTOMT B NApajlIeIbHOM U MOJIHOM OTPaXEHUU MHpa B IEJIOM U ceds ca-
MOT'0 KaK COCTaBHOM 4acTU 3TOro Mupa. MICKycCTBEHHBIN MHTEIJIEKT B JaHHbBIN IepU-
0]l BOCHPUHHMAET JIMIIb OKPYXKAIOUIYI0 CpeAy M K TOMY K€ YAaCTM4YHO (JOKaJIbHO)
B Ipejiesax 3a/laHHbIX JJIS HETO YeJIOBEKOM aJrOpUTMOB. BHemHss 3HepreTnyeckas
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HE3aBUCHMOCTh MMEET YIPAaBJSIEMbIH MPOrPaMMHBIN XapaKTep M yTpauMBaeTCs MPU
OTCYTCTBUH (PU3NYECKOTO HCTOYHHKA SHEPTUU: PO3ETKH, TpaHCHOpMaTOpa U Tp.

B aT0ii cBsA3M BpsAA U 1eeCO00Pa3HO TOBOPHUTH O poOOTax Kak IMOJHOLEH-
HBIX CyOBEKTaxX mpasa, OO IMOJTHOCTHIO 3aMEHUTH YEJI0BEKa B €T0 OTACIBHBIX chepax
KHM3HHU OHH ITOKa HE B COCTOSHUH. OHAKO TOCKOJIBKY MBI IMEEM JIeNI0 C JOMOTHEH-
HOW pealbHOCTBIO, MBI JJOJDKHBI YUUTHIBATh TEHACHIUHU PAaCIIUpeHus chep mpuMeHe-
HUSL POOOTHU3UPOBAHHON TEXHUKH M POCTA MOTPEOHOCTEH B MX MPaBOBOW peTiaMeH-
tanuy. [1o3TOMy MOKHO MO/ /IepKaTh BBICKA3aHHBIE B INTEpAType CyKAEHHS 00 0Co-
00l BaKHOCTH, HEOTJIIOKHOCTH KOHIENITYaJIbHON pa3paOdOTKU U MPUHATHUS 3aKOHO A~
TENBCTBA O PETYIMPOBAHUHM HCKYCCTBEHHOTO MHTEIUIEKTA C BKJIIOYEHHEM B HETO HO-
BEHIIMX Pe3yJIbTATOB JOKTPUHAIBHBIX UccienoBanuii (Yastrebov, 2018:325).

B 3aBHCHMOCTH OT CTENEHH CIOKHOCTH TNPUMEHSIEMON TEXHUKH HYXHO
i epeHTMPOBAaHHO MOAXOAUTh K TIPUPABHUBAHUIO aBTOHOMHO Pa0OTAIOIINX PO-
00TOB K ()M3UYECKUM JIULAM, U JIUIIb B CIIy4ae CI0KHBIX aBTOMATU3HUPOBAHHBIX CH-
CTEM, I'JIeé MOXKHO BBIJICIUTDH YNPABISIOMNX POOOTOB M yIpPaBIsieMble KOMIOHEHTHI
CHUCTEMBI, — TOBOPHUTH 00 OCOOOH «3JIEKTPOHHON» Pa3HOBHUIHOCTH IOPUANIECKHX
mui. [Ipy 5TOM B 3aKOHOAATENBCTBE HEOOXOAMMO BHIOPATH ONTHUMAIBHYIO TEXHUKO-
IOpUANYECKYIO (POpMY (UKINU: «IPU3HAIOTCS (PU3NUECKUMHU JIMLIAMU. ..» WIH CyOCH-
JIMAPHOTO MPABONIPUMEHEHHSI: IIPUMEHSIOTCS TIOJIOKEHUs 3aKOHOAATENIbCTBA O (u-
3MYECKHX JIMLAX, €CIIM UHOE HE MPEeyCMOTPEHO 0COOEHHOCTSIMM HCIIOJIb30BAHUS PO-
O0TOBY.

B nmonutndeckoi cepe obuiecTBa CeroiHs roBOPST O HACTYIUIEHHU 3PBI
JNEKTPOHHOH NeMokpaTuu. [loguepkuBaeTcs, 4To y4acTUe B CETEBBIX COLUAIBHBIX
U MOJIMTHYECKHX IIaTdopmax, Ha GopymMax 3JIEeKTPOHHBIX OOIIECTBEHHBIX WHUIIHA-
TUB, B MPOIECCE AIIEKTPOHHOTO TOJOCOBAHMS HAa BHIOOpAxX M T.N. CO3JAIOT HOBBIN
BUJ JEMOKpAaTHH. OJTH OpraHU3alUOHHBIE (OPMBI YACTUYHO «IPUBATU3IUPYIOT
cdepy MOIUTHUKH, JAIOT BO3MOXKHOCTh IpaKAaHaM B 00Jiee OTIEPaTUBHOM PEKHME
nyOIMYHO BBICKA3aThCS 3a WIM MPOTHUB pEIIeHUs KaKoro-iubo Bompoca rocynap-
CTBEHHOHM WJIM O0IECTBEHHOM ku3HU. Kak mpencTaBisieTcs, TEXHOJIOTHU CETEBOTO
00CY’KIeHHsI yNpaBICHUYECKUX PELICHHUH, pacIpe/leIeHHbIX peecTpoB U T.NI. obua-
JAI0T W3BECTHOM CTENEHbBIO IOJIE3HOCTH M HEOOXOAMMOCTH, HO TOJBKO B HEOOIIb-
HIMX MaclTabax, KOTJa CUCTEMbl HAXOISATCS B COCTOSIHUU OTHOCUTEJIBHO CTAOMIIb-
HOT'O CaMOPETYJIHPOBAHHS.

[Tpu pacmiMpeHHH STUX TEXHOJOTHH O OOJBIIMX COLUATBHBIX MacIITabOB
KKIBIA AJIEMEHT PACIpeeICeHHOTO PeecTpa JaHHBIX MEPEeCTaeT «BUICTHY IAPYroi
U TpeOyeT KOOpAUHAIIMK CBOETo ()YHKIIMOHUPOBAHUS C MHBIMU dJIeMEHTaMu. B Ta-
KOM CJIy4ae OHHM HYXJAIOTCS B TPEThEW CTOPOHE — YIMPABISIOIIEM IEHTPE, KOTO-
phlii OyjeT obecrneuynBaTh COTJIACOBAHHOE MX B3aUMOJICHCTBHE. ByTydn BIHUCaHHBI-
MU B KOHTEKCT [ONOJIHEHHOW pEaJbHOCTH, MPOOJEMBbI BJIACTH U YIPABICHUS
TPaHC(OPMHUPYIOTCSI B HOBOE KauyeCTBEHHOE COCTOSHHE KOHTPOIS 3a «OONBIIMMHU
MOTOKAMH JTaHHBIX).
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Mpbl nojaepkuBaeM MO3MIMIO, YTO MPUMEHEHHE OJIOKUYEHH-TEeXHOJIOTUI
B TOCY/IapCTBEHHOM YIpaBJICHUU U MpaBe COBpeMEHHOH Poccuum — 370 yxe pealib-
HOCTb. OJTHAKO CleyeT KPUTUYECKH OTHECTUCH K BHEJPEHUIO METOJIOB JACLICHTPAJIN-
30BaHHOTO PETyJIHPOBaHHS COLUATBHBIX CBA3EH B MOMMTHIECKHUE mporecchl (Sigalov,
Salin, Chuvalnikova, 2018:576). Poccuiickas ®eneparys — 3T0O CTpaHa ¢ OFPOMHOM
reorpaUIecKol TEPPUTOPHEH, HYKTAOIMAACI B ICHTPAIN30BAaHHOM (CEpBEPHOM)
a/IMAHUCTPUPOBAHUH WH(POPMAIIMOHHO-TTOIUTHYECKOTO TpocTpaHcTBa. Vcnonb3oBa-
HUE OJOKYCHH-TIPUHITUIIOB B POCCUMCKON TOJWTHKE, MpaBe M YNpaBJIECHWU ceildac
BO3MO’KHO, Ha Halll B3TJISi, JIMIIb B SKCIIEPUMEHTAIBHBIX TIPABOBBIX PEXKUMaX, B TOM
YHCIIE B OTJENIBHBIX «IHJIOTHBIX» peruoHax. M MomkHO MPOUTH erie MHOTO BPEMEHHU
JUISL aHAJIM3a OMbITa UX MTPUMEHEHUSI.

Hy»Ha mu undpoBoMy 00IECTBY UCTHHA B IPOLIECCE MMO3HAHUS CMBICIIA IIpa-
Ba? Mpbl nosnaraem, 4yTo HykHa. [locTMOAEpHU3M pa3pyIIMil NpPEeACTaBICHUE O €IUH-
CTBE IPAaBOBOI KapTUHBI MUpPA, «PACTBOPUB» €r0 B MHOYKECTBEHHOCTH HOPHUINYECKU
3HAYUMBIX BBICKA3bIBAaHUI M MOCTYNKOB OTJEJIBHBIX CETEBBIX aKTOPOB. COBpEMEHHOE
MMOHUMaHUE MCTUHBI B (QMIOCOGUH U IMpaBe M3MEHWIOCh TaKXKe B CTOPOHY MHOTO-
rpaHHoCTU. MICTHHA pa3HOIMKA, TOTOMY YTO KAacaeTcsl OTJIENbHBIX CTOPOH MPEAMETOB
U TIPOIIECCOB MPaBOBOM c(hephl; TMHAMUYHA, TOTOMY YTO OHA CTPEMHUTENILHO U3MEHSI-
€TCsl BO BPEMEHM; OTHOCUTEIIbHA, IIOTOMY YTO BOIPOC COOTBETCTBHS HAIINX 3HAHUUN
0 IPABOBOW JIEWCTBUTEJIBHOCTH CaMOM JEHCTBUTEIBHOCTH Pa3pellaeTcss B MpPaKTHKE
U TOJBKO B JaHHBIA MOMEHT Mo3HaHus. Jlornyeckas coriacoBaHHOCTh HAIIMX 3Ha-
HUI — 3TO UCTUHA C TOYKU 3PEHMsI BHYTPEHHEU CTPyKTypbl 3HaHus. Ilone3Hocts
3HAaHUS — MCTUHA C TOYKU 3PEHUS OYEBUIAHOHN €ro (yHKIMOHAIBHOW MPUTOIHOCTH.
KoHBeHIIMOHANBHOCTh 3HAHUSI — HWCTHHA, MOTOMY YTO YEJIOBEYECKOE COOOIIECTBO
IPU3HAJIO COJEpIKalleecs B 3HAHUU MPEJICTABICHHE O COLUAIBHO BAXKHOM JEsTellb-
HocTH. HeoOxomumo 60poThes 3a UCTHHY B TpaBe HU(POBOro oOIIECTBA M yUUTHCS
OTrpaHUYMBATBH €€ OT MACCOBOTO KOHBEHepa HeT0CTOBEpHON HH(OpMAITHH.

MeTOIIOJIOFHﬂ MMO3HAHUHA CMBbICJIA IIpaBa B YCJI0BUAX III/I(l)pOBOi/i pP€aJbHOCTH

B cucreme uenoBeueckoro OBITHSI CMBICI IIPABOBBIX SIBIEHUH BBIpaXKaeTcs
B SI3bIKE U IMOCPEACTBOM JAUCKypca. B smoxy nosiBieHus HUPPOBBIX IOPUINUYECKUX
OPONYKTOB TpeOyeTcss OOHOBIIEHHE METOAOJIOTHYECKON OCHOBBI IOHMMAHHS HX
CMBICJIA, YTO OOpalaeT Halle BHUMAHUE K S3bIKaM IIPOrpaMMMpPOBaHUs. SI3BIK Mpo-
IrpaMMHPOBAHUSI — 3TO MCKYCCTBEHHBIH S3bIK, Pa3paOOTaHHBIA AJIS YCTAHOBIJICHUS
KOHTAaKTOB M€Ky 4€JIOBEKOM M MAIIMHOM, NoAjaepKaHUs paboTOCIIOCOOHOCTH TeX-
HUYECKUX yCTpoUCTB. B aTHx nensx B 50—70-x rogax XX B. MHOHEPHI MPOTPAMMHPO-
BaHUS CTAIU BBIAENATH SA3bIKUA IPOrPaMMHUPOBAHMS IBYX YPOBHEW: HU3KOIO U BBICO-
KOro. SI3pIku IMpOorpaMMUpPOBaHUS HU3KOIO YPOBHS IOSBHIIUCH IIEPBBIMM, TaK Kak
ObUIM OPHUEHTHPOBAaHbl HAa HEMOCPEJCTBEHHOE HCIIOJIHEHHE MAIINHOM, YCIOBHYIO
MAaIIMHHYIO JOTMKY M MPEANosarail YeTKy0 pa3BepHyTY0 CUCTEMY KOMaHJ B aapec
npoueccopa OBM (ummnepatuBHbIi s3bIK). HampoTus, sI3bIKM IIPOrpaMMHUpPOBaHUS
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BBICOKOT'O YPOBHSI MOSIBUWIKMCH MO3KE U NpeJHA3HAYAIUCH JJIs TIOHUMAaHUS 4elloBe-
KOM, TaK KaK OCHOBBIBAJMCH Ha MOHATUU aOCTPAKIMU U UAEIX MUHUMAJIBHOTO HAa0O-
pa MalIMHHBIX UHCTPYKLNN, KOMIAKTHBIX U CXKAThIX IO cMbIcity. HecmoTps Ha cxon-
CTBO 3JIEMEHTHOTO COCTaBa (JEKCHKA, CHHTAKCHUC, CEMAaHTHKA), SI3bIKH POTPAMMHUPO-
BAHMS U YEJIOBEKA CYIIECTBEHHO MEXy COOON pazIMyaroTcs.

Jlexcuka s3pIKa TPOTPAMMHPOBAHUS COJCPKHUT CTPOTO (HOPMAIN30BAHHOE
1 OJTHO3HAYHOE OINHCAHUE €TO MCXOJHBIX €IUHHUI] (CUMBOJIOB anaBUTa U MPOCTEH-
IIMX CJIOB-JIEKCEM); SICHOCTb, TOYHOCTh U yJI00CTBO B TOHUMAHUU MIPOrPAMMBI JOJK-
HO OBITh OCHOBHBIM KpUTEpHEM IpaBHIbHON ee skciuryaranuu Ha DBM. Uenoseue-
CKUE SI3bIKM, TAKHUE KaK aHTJTUUCKUM, KUTAaUCKUM, UCIAHCKUHN, pyCCKUHN U T.J., — BCE
9TO HEOJIHO3HAYHbIE SA3bIKM. HU OJMH M3 HUX HE MOKET OBITh MCIIOJIH30BaH IS 00-
HIeHUs] C KOMIIbIOTepHON cuctemoil. [losToMy MareMaThku, KOMIBIOTEPLIMKU
W JINHTBUCTHI JOJDKHBI YCEPIHO padoTaTh HAJ Pa3BUTHEM CEMaHTHYECKH OIHO3HAY-
HBIX SI3bIKOB, HAUMHAs C pa3paOOTKU MPaBUJI TPAMMATHKH, a 3aTE€M Pa3BUTHUS CHHTaK-
cudeckux cTpyktyp sizbika (Wu, 2009:314). Tem He MeHee, TI0 HallIEMy MHEHHIO, JT0-
0as MONBITKA ONTUMH3AINN KOMIIBIOTEPHOH JIEKCUKH OyJeT BCET/1a HECOBEPILIECHHOIA,
MIOCKOJIBKY JIEKCHKA SI3bIKa IIPOrpaMMHUPOBAaHUS M3HAYAIbHO IOCTPOEHA Ha OTPAHU-
YEeHHOM Ha00Ope CUMBOJIOB U BOZMOXKHOCTEH.

CuHTaKcuC s3bIKa MPOTPAMMHUPOBAHMSI IPOUTPHIBAET B OOTaTCTBE M BHIpa3u-
TETHHOCTH CUHTAKCHUCY SI3bIKA YEJIOBEUECKOI0, TOCKOIBbKY OH JOIMYCKAET JIUIIb YEeTKO
OTIpeICTICHHYIO MOCJIEI0BATEILHOCTH CUMBOJIOB, B TO BpeMsI KaK SI3bIK YeJIOBEKa B 3a-
BHUCUMOCTHU OT BBIOPAHHOTO CTHUJISI MOXKET BKJIFOYATh CTPOTO OIpPEeTICHHBIN MOPSI0K
CJIOB (HampuMmep, B HAyYHOM CTHJIE) MO0 B OOJIBIIMHCTBE CIy4YaeB pa3peraeT CBO-
00THBIH (MPOU3BOILHBIN) MOPSIIOK.

Bonee Toro, mpeanokeHusl YeIOBEYECKOTrO SI3bIKa MOCTOSIHHO (pOopMyIHpy-
I0TCS B KOHTEKCTE (B SI3bIKE€ MPOTPAaMMHUPOBAHUS — KOHTEKCTHO-3aBUCHMas rpam-
MaTuKa). SI3bIK IPOrpaMMHUPOBAHUS MOXKET KCIIONb30BaTh Pa3Hble THUIIBI T'paMMa-
THK, B TOM YHUCJIE KOHTEKCTHO-CBOOOJIHBIE, C YUETOM JKEIaHUi pa3paboTunKa U 3a-
Jla4, BO3HUKAIOMINX B MPAKTHKE MPOTpaMMUpOBaHUs. Takke AJs si3bIKa MporpaM-
MUPOBaHUS THIHYHBI pEryJisipHble BbIpakeHusa. Hampumep, mapHble codeTaHUs
CTPOKH-00pa3iia, Kak TUIIOBOTO 1abioHa moucka MHPOPMALIUU B TEKCTaX, U CTPOKHU
3aMEeHbI, KaK HEeKOTOpoH (hopMbl a1t 00paboTKH 3ToM uHpopmManuu. [ yenoseue-
CKOI'O sI3bIKa pEryJisipHble BBIPAXKEHUS COMPOBOXKIAIOT JUIIb TEPMUHOIOTUYECKHE
3HAYEHMUsI, 3aKpEIJICHHbIE B CIIOBAPSX; NMPAKTHKA e AUCKYpca ONepUpPyeT CUTYyallH-
OHHBIMU CMBICIIAMH.

CemaHTHKa SI3bIKa IPOTPAMMUPOBAHHS (OPMAILHO UMEET TE K€ MPHHIIUIIBL,
Ha KOTOPBIX OCHOBBIBAETCS CEMAHTHKA YEJIOBEYECKOTO S3bIKa IMPU HMHTEPIIPETALUU
MOCTPOCHHBIX S3BIKOBBIX BBIpaKeHUH. OOIIENPUHATHIM CUUTACTCA PA3IHyYaTh TPU
BUJIa MAIIMHHOW CEMAHTHKH: OTEPAIIMOHHYIO, IEHOTAITMOHHYIO ¥ aKCHOMAaTHYECKYTO.
Onepayuoxuas CEMaHTHKA OIPENETSeT, KaK M3MEHIETCS CMBICT CaMUX S3BIKOBBIX
KOHCTPYKIIMH B MPOIIECCe MOBEACHUS MPOTPAMMBI; 0eHOMAYUOHHASL MHTEPIIPETUPYET
CMBICTT SI3BIKOBBIX €IMHMII KaK MaTeMaTHUECKUX OOBEKTOB: YHCIO, PYHKIUSA H T.II.,

618 IMTPABO 1 IU®POBBIE TEXHOJIOT 1



Gavrilova Yu.A.. RUDN Journal of Law. 2020. 24 (3), 608-628

AKCUOMAMUYECKAsl — CMBICH SI3BIKOBBIX CYIIHOCTEN KaK JIOTUYECKHUX 3aKOHOB, KOT/a
MIPU ONPEACIECHHBIX YCIOBUAX MPOU3BOASATCS UMEHHO OIpe/IeJICHHbIE BHICKAa3bIBAHUS
1 GOpMYJIUPYIOTCS HIMEHHO HYy>KHBIe ciieacTBus (Pierce, 2002:32—-34).

Onnako yenoBek 00JaaeT ABYyMs MOJIYHIAPHSIMHU TOJIOBHOTO MO3ra, obecre-
YUBAIONMMH U JIOTHYECKUI aHaln3, ¥ 00pa3sHO-TIPOCTPAHCTBEHHOE MPEICTABICHUE
Mupa, u 1p. pyHkiun. [loaToMy yenoBek mpu «OOIMIEHU» ¢ MAITHHON MOXET JIETKO
MIPUMEHATH JIMIIb YacCTh SI3bIKOBBIX KOHCTPYKLMI M JIOTHKO-MaTEMAaTHYECKUX KOH-
LENTOB, CBOMCTBEHHBIX €My B MBICIUTEIIBHOM M MPAKTUUYECKON J€ATEIbHOCTH.
W BcieacTBue 3TOr0 CeMaHTHKa fA3blKa MPOTPaAaMMHUPOBAHMS JAJEKO HE B IOJIHOM
00BbeMeE OTpaXKkaeT BCIO MOJTHOTY CEMAaHTHKH YEJIOBEYECKOTO SI3bIKA.

[To m310KEeHHBIM IPUYKMHAM MPOOJIeMa IOPUANIECKON UHTEpIpeTauy B ug-
poBOM o00IIeCTBE MPUOOPETAET SIPKO BBIPAKEHHBIH CEMUOTHUYECKUN XapakrTep, MO-
CKOJIBKY CBfI3aHA C PAacHO3HABAaHHEM M BBIMIOJIHEHHEM 3aJI0’KEHHBIX B I (poBbIE 00-
pa3bl CMBICIOBBIX KOJOB MPaBoBOoi Marepuu. [IpuueM BcriomorarensHas npocpamma-
unmepnpemamop OIHOBPEMEHHO YMTaeT (pacuIn(pOBBIBACT) M UCIOIHAET KOJA OC-
HOBHOM IporpaMMbl. 1 3TOT mporecc BIONHE aHAJIOIMYEH MHTEPIPETALUN TEKCTOB
IpaBa B YeJIOBEYECKOM ObITHH. Tak, B YaCTHOCTH, «4elOBEUYECKas» MHTEPIpEeTaLus]
TOK€ HAUMHAETCS C MPOYTEHUS TEKCTa S3IKOBBIM CIOCOOOM M MPOJOJIKAETCS C TO-
MOIIBI0 UHBIX CIIOCOOOB, HO MPH MOCTOSHHOM OOpAaIeHHH M CBS3aHHOCTH TEKCTOM
KaK UICTOYHUKOM U OCHOBOM peanu3aiiii IpaBOBBIX MPEAMUCaAHUM,

W3-3a memyienHoii paboThl U OONBIIOTO pacxoaa MaMsTH KOMIIBIOTEpa Mpo-
rpaMMmupyeMasi MHTEpHpeTaurs UCTOPUYECKH AOMOJIHAIACH MPOUEAYpPOl Komnus-
yuu. DTO cHavyana npeoOpa3oBaHre aOCTPAKTHOTO KO/a MPOrpaMMbl, HAIIMCAHHOW Ha
SI3bIKE BBICOKOT'O YPOBHS, B OJAPOOHBIN KOJ, TOTOBBII B abHEHUILIEM Ui HEMTOCPE-
CTBEHHOT'O MAIITHHOTO BBITIOJHEHUs. JIJIsl MOBBIIEHHS OBICTPOJCHCTBUS CHCTEM WH-
CTPYMEHTAJIbHbIE BO3MOKHOCTU HMHTEPHpETAlMM UM KOMIWISALUM B IpoOLEecce MIpo-
rPaMMHUPOBAHHUS CTAJIM COYETAThCS: KOMIWISLMS MOTIJIa TPAHCIUPOBATH MCXOAHBII
KOJ1 B IIPOMEKYTOUHBINA OaUT-KOJ, lajiee MHTEPIPETUPYEMbIil U BBITIOIHAEMBIH, a UH-
TepHpeTalusi Morja CONpoBOXKIAATHCS KOMITMWISILIMEN YacTH KOJla IMHAMUYECKH B MPO-
iecce peanusanuu nporpammel (Sebesta, 1996:23-31).

DTO CBUAETENBCTBYET O TOM, YTO KOHLENITyalbHasi UJiesd B3aUMOCBSI3HU U B3a-
MMO3aBUCUMOCTH MHTEPIPETAIIMA U KOHKPETU3allMU B MpaBe TPAAULMOHHOTO 00IIe-
CTBa ompaBjajia ceds W Halula MPaKTHYeCKoe NMPUMEHEHHE B TeXHHUKE HU(pOBOro
MPOrpaMMHUPOBAHUSL.

[Ipu BBINOJIHEHUU MPOrpaMMBI, COAEPIKALIEH CMBICIOBBIE IOPUAUYECKUE KO-
JIbl, BA)KHO YYHMTHIBATh TaK)K€ MAcIITad MpOrpaMMbl, ONPEIENIIeMbI CI0XHOCTBIO
pelaemMbIX 3aj1a4, COOTHOLICHHEM MEXIy O0beMOM KoJa U (PYHKIHOHAIBHOCTBHIO
IporpaMMBbl, YPOBHEM aOcTpakuuu kKoma W T.1. [loaTtomy cmena macmTaba si3pika
POrPaMMHUPOBAHUS CONEPIKUT JIEMEHTHI KOHKPETHU3AIUU CMBICIIa (TOBEACHHUS) MTPO-
TPaMMBI.

OTMeTM, YTO €clii Ha TPOCTEHIIEM YPOBHE peaju3alli MPOrpaMMHOTrO
o0ecrieveHus MOHATHE KOMIIISAIUN COOTBETCTBYET TPAAUIIMOHHOMY 3HAYEHHIO KOH-
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KpEeTH3alliu TpaBa Kak Mepexoja OT aOCTPaKTHOrO K KOHKPETHOMY, TO B YCIIOBHSX
pocta MacmTaboB M YKPYIMHEHHsI CTPYKTYPhl IPOTPaMMHOTO oOecrieveHus (Harpu-
Mep, TIOPTaJl TOCYTAPCTBEHHBIX YCIIYT) BOZHUKAET HOBOE MIOHMMAaHNE KOHKPETU3AIINU
mpaBa B upoBoM 00IIECTBE KaK Mepexo/ia OT CIOKHOTO K IPOCTOMY. DTOT MPOIIECC
MOJXKET TPOTEKaTh B JIBYX TJIABHBIX (popMax: MUKPOMOICITUPOBAHUS MaKPOTIPABOBBIX
O00BEKTOB WJIM Pa30MBKH CIIOXKHBIX TPOTPAMMHBIX CHCTEM Ha HECKOJBKO MPOCTHIX
00BEKTOB (MOJTyJIEH), TIOCTIE YETO MEKIY HUMH yCTaHABIMBAIOTCS OTHOIICHHS aBTO-
MaTHYECKOH KOPPEJSIUK W B3aMMHOTO TIepeXoja B paMKaxX €IUHOr0 KOMIUIEKCA.
Wuorna nocneqHuii mporecc Ha3bIBACTCS €IIe KaK PACKOMNIEKCUPOBaHue WINA Oe-
KOMNO3UYUsi.

Eme omuH Meron peanw3aldu MporpaMM, Ha3bIBAGMBIH mpancgopmayuetl,
00BEIMHSACT JIBA HAIMIPABJICHUS: KOOO2EHEPAYUio U CAMOMOOUpuKayuio Kkooa, 4To 1o-
JOOHO YEJIOBEUECKOM JEATEIHbHOCTH IO CO3MaHWI0 HOBBIX WM W3MEHEHUIO CYIIe-
CTBYIOIIIMX CMBICIIOB MPABOBBIX sIBICHUN. Hampumep, cirydan, Korjga ofHa mporpam-
Ma, BJOXKEHHas B JpPYIyl0, SBISETCS pPe3yJIbTaTOM peau3alliil TPOTPaMMbI-
000JI09KH (6cmpaueanue), OTHOCITCS K YUCITy ONTUMHU3UPYIOMUX (HaKTOPOB B IUd-
POBBIX TEXHOJIOTHSAX IO CHIKCHHIO TPYJAOEMKOCTH M BPEeMEHHU pa3pabOTKH, TIOBHIIIIS-
HHUIO KayecTBa KOJa W JIPyruM mapamerpaM. Ho 3Ta MamvHHasi omnepaliys BHEIIHE
MOX0a Ha YEJIOBEUECKYIO, KOT/Ia B Pe3yJIbTaTe pean3aliuu nojoxenuii Koncrury-
min PO dopmupyercss oTpaciieBoe 3aKOHOIATEIBCTBO, 3JIEMEHTBHI KOTOPOTO BO
«BIJIOKEHHOM» BHJIE MOJpa3yMeBatOTCsi B TekcTe OCHOBHOTO 3aKOHA M OPraHUYHO M3
HETO BBIBOJSITCS B TIPOLIECCE 3aKOHOTBOPYECKOM U MPABONPUMEHUTEIBHOMN MPAKTHKH.

Takum 00pazoM, s3bIK TIPOTPAMMHPOBAHHS, KaK KOMMYHHKATHBHO-
TEXHOJIOTHYECKask OCHOBA IIU(PPOBOTo OOIIECTBA, CO3aBAJICS 1O 00pa3y M MOJA00HUI0
YeJIOBEYECKOTO S3bIKa, TO3TOMY OH HE MOKET COJEepXaTh B ce0e¢ HUYETO MPUHITUITH-
QITBbHO HOBOTO — TOTO, YEro HET B SI3bIKE YCIIOBEYECKOM. [IpOM3BOMHBIN Xapakrep
sI3pIKa TIPOTPAMMHPOBAHKS OT YEJIOBEUECKOTO S3bIKA SBISETCS METOHIO0JOTHYCCKHM
OrpaHUYCHHEM Ha IM(POBYIO «KOJOHHU3AIMIO» YEIOBEYECKOro oOIecTBa B OJu-
JKalIlen IepCrIeKTUuBe.

IIpukaagnabie npodsaembl HUGPOBU3ALMHT M CMBICJ PaBa

Oco0eHHOCTH peann3aly MPOTPaMMHOTO OOeCTieueHHsl KaK OCHOBBI COBpE-
MEHHBIX IU(POBBIX TEXHOJOTUH MO3BOJIIOT MOAOMTH K NMPHKIAJHBIM BOIIPOCAM €r0
pa3paboTKH, MMesl B BUAY BO3MOXKHYIO MEPCHEKTHBY Oynymied «onuppoBKW» Bcel
IOPUINYECKON AEATEeNbHOCTH, OCOOCHHO B CBETE MOSBIECHUS «YMHOI» TEXHUKU M UC-
KyCCTBEHHOT0 MHTesUIeKkTa. CylecTBYIOT IPHUKJIaJHbIe TpeOOBaHUS K pa3padoTKe Mpo-
IpaMMHOIO O0ECHEeUeHUsI B LIEJIOM, CPEeIU KOTOPBIX MPOrPaMMHCTbI NPU3HAIOT TOY-
HOCTb, KOMIIAKTHOCTb M3JIOKEHUS; y1000UNTaeMOCTh IPOrPaMMBI; HaJEKHOCTh U 0€3-
OIIACHOCTh JAHHBIX; THOKOCTh; MEPEHOCUMOCTH; TECTUPYEMOCTh; 3((EKTHBHOCTD;
aKTYyaJbHOCTb; IMPOU3BOIUTEILHOCTh. OJHAKO NpPU BHUMATEIBHOM PAaCCMOTPEHHU
yKa3aHHbIE TPeOOBAaHMsI CONOCTABUMBI C TPEOOBAaHUAMHU K KayeCTBY 3aKOHA B IPaBO-
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TBOPYECKOH MPaKTHKE YEIOBEKa, XOTS camMa TeMa KauyecTBa 3aKOHA KpaiHe MIMpoKa
U SIBJISIETCSl JIUCKYCCHOHHOW. BBINENSIOTCS CUCTEMHOCTh, BHYTPEHHSISI COTJIACOBAH-
HOCTB, CMBICJIOBasi OJJHO3HAYHOCTh TepMmuHoJoruu (Apt, 2015:105); «cTpoiHOCTS,
MPOCTOTA, KpacoTa, HCIOIHUMOCTh, peanbHOCTH» (Baranov, 2015:45); «crabumib-
HOCTbh, 3((EKTUBHOCTH, TUHAMH3M, HOPMATUBHOCTH, 00S3aTEIHLHOCTh, Pa3yMHOCTb,
anexkBatHocTh» (Vlasenko, 2015:178-181).

U 3neck xo4eTcs MoT4epKHYTh, YTO HE BCE MIPABOBHIC OTHOIICHUS HYXIAIOTCS
B MOJIHOW M Oe3ycioBHON nupoBuzanun. Ceronns mudpoBr3aIus 0XBaThIBACT JIHIIh
TEXHOJIOTHYECKUHA KOMIIOHEHT OOIECTBEHHBIX OTHOIIICHWH, CBsSI3aHHBIN ¢ (opmoli 00-
pabOTKH, YIAKOBKU M XPaHEHHUS PABOBOM MH(OPMAIIMHU, OCYIIECTBICHHEM €€ IOCIe-
JYIOIIeH Tepeqauyll M UCIOJIb30BaHUS, HO HE C COJCPIKAHUEM, KOTOPOE COCTABIISIET
HETIPUKOCHOBEHHYIO c(epy mpaBa 4eIoBeUecKOro. B 3Tom, BEpOSTHO, COCTOST COBpe-
MEHHBIE TIpe/ieNtbl U poBu3anui. Ho Kak J0JIro MpoAIuTCs TaKOe MOJI0KEeHUe Aei?

[Togo6HOE MOXHO OTHECTH W K MPOOJIEeMe MPEesIoB alrOpUTMH3AINN I0pH-
JIMYECKON JeSITeTLHOCTH, BeIb MPHU TIyOOKOM (GrrocockoM aHanmm3e OKa3bIBaeTCH,
YTO YeJOBEK — YAaCTHYHO AITOPHUTMUYECKOE CYIIECTBO, HO YAaCTUYHO HE JKUBYIIEE
o anroputMam. YernoBek pyKOBOACTBYETCS HE TOJBKO JYXOBHBIMU U MEHTAJIbHBIMHU
yCTaHOBKaMU, HOPMaMH MOPAJIU M KYJbTYPHBIMH TPAIUIUSIMU, HO U 3PaBbIM CMBIC-
JIOM, KHUTEHCKUM OTNBITOM. KOMITbIOTEpHBIEC TIPOrpaMMBbI U II(PPOBBIC TEXHOJIOTHU BCE-
raa paboraror mo aiaropurMam. [losToMy XapakTtep W MOCHEICTBHS IIM(PPOBHU3ALUN
npaBa 3aBUCHT, BO-TIEPBBIX, OT BHIOPAHHOW MapaaurMbl POrPAMMHOTIO O0ECIICUCHUS,
BO-BTOPBIX, OT MPABUIILHOTO PACIIPECICHUS TPY/1a MEKIY YSIIOBEKOM U, B YACTHOCTH,
UCKYCCTBEHHBIM WHTEJICKTOM.

B nmr060om anroputMe ecth BXOJHBIE JaHHBIC (HaYaJIbHBIE YCIOBHS), ONEPALIUH
UX MpeoOpa30BaHMsl WM BBIYUCICHHS (LIEHTpPANbHAS YacTh ajlrOPUTMa), BHIXOIHBIC
JaHHbIE (pe3yabTar). ANTOPUTM JOJKEH OBITh 2P(PEKTUBHBIM, U OOUIMM KpUTEpUEM
3¢ PEKTUBHOCTH aIrOPUTMA SIBIISIFOTCS CKOPOCTh PAOOTHI U 3aTpavyeHHbIE armapaTHbe
pecypcsr; anroput™ — 310 Texuosorus (Cormen et al., 2009:5, 9, 13).

['maBHBIN BONPOC 3aKIFOYAETCSI B TOM, KAK HHTEPIIPETUPOBATH COOTHOILICHHUE
BXOJIHBIX W BBIXOJHBIX JaHHBIX ayroputMa? Ero MOKHO MOHMMAaTh KakK MOCIEI0Ba-
TEJILHOC M3MEHEHHE COCTOSHHS MAIIMHBI (MMIIEPaTHBHOE MPOTPAMMHUPOBAHUE); PO-
JI0-BUJIOBbIE OTHOLICHUS (0OBEKTHO-OPHEHTUPOBAHHOE MPOrPaMMUPOBAHUE); MaTe-
MaTHUYECKYI0 (YHKIUIO ((QyHKIMOHAIBHOE MPOrpaMMHPOBAHUE); JIOTUYECKOE JOKa-
3aTeNbCTBO TEOPEMBI (JIOTMYECKOE MPOrpaMMHPOBAHUE), HAKOHEI, KaK TII00aIbHBIC
1 JIOKJIbHBIE TIpeieNbl HU(POBU3AIHH (TIPOTPAMMHUPOBAHUE C OTPAHUYCHHUSIMH).

Hanpumep, Takue npeAnpoeKTHbIE CTaJAUU MIPAaBOTBOPUECKOTO MpoLecca, KaK
MOHHUTOPHHT, MPOTHO3UPOBAHHE W IUIAHUPOBAHHE 3aKOHOJATEIbHON AEATEIbHOCTH
BIIOJTHE MOXKHO JIOBEPUTH B OJIMKaiIiieM OyIylieM HCKYCCTBEHHOMY UHTEJUICKTY, HO
10J] KOHTPOJIEM 4esioBeka. M neiicTBEeHHBIM UHCTPYMEHTOM TaKOTro KOHTPOJIS 3a TeX-
HHUKOH, a TAK)KEe MHKCHEPAMHU, MPOrPaMMHUCTAMH U SKCIIEPTaMH, €0 T0JIb3YIOIIMMH-
Csl, BBICTYINAET MPOrPaMMHUPOBAHHE C OTPAHUYCHUSIMH. VIMeeTcsi KOHeYHOe MHOMKe-
CTBO TMMapaMeTpoOB JKU3HU OOIIECTBAa W OOIIast TabJIMIa KOPPECTIOHAUPYIOMINX 3HaYe-
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Hul. Jlanee 3amaercs OorpaHUYeHHE, T.€. COOTHOIIEHHE MEXAYy HEKOTOPHIMHU Mapa-
METpaMH U3 MHOXKECTBA, 3HAUEHUSI KOTOPBIX JOJKHBI COOTBETCTBOBATH JIPYT APYTY B
HEKOTOPOM JHara3oHe, U TAKUX OTPAaHMYCHUH MOXKET OBITh OINpEesIeHO HECKOJIBKO.
IIpakTrueckoe 3HaYE€HHE OTPAaHWYEHWUN B MPOTPAMMHUPOBAHHMM BEIUKO. BO-IEpBBHIX,
OHU TO3BOJISIFOT CYIIECTBEHHO YMEHBIIUTH KOJMYECTBO MBICIIMMBIX TIEpeOOpOB Bapu-
aHTOB pEIIeHUs 33aJadd 10 NMPUHIWIAM KOMOWHATOPHUKH, YTO SKOHOMHT BpEMS JI0
MIPUEMJIEMBIX ITOKa3aTesed BbIUMCIEHNN. BO-BTOpBIX, OrpaHUUYEHHSI UMEIOT JIeKIapa-
THUBHBIA XapakTep: ONpPEeAeAIOT LeJIb «4YTO HYKHO CHENaTh?» BMECTO MHCTPYKLHMMA
«KaK 3TO caenaTh?», ub0 xopoiiee (GopmMamTu30BaHHOE ONMUCAHUE PEUICHHS 3aJayu
YK€ COJEPKUT BCTPOCHHBIE aJTOPUTMBI €€ pPEIlIeHUs, HalmpuMmep, B IMporpaMme-
xommuisitope (Niederlinski, 2014:1-8).

UrnopupoBaHue TEXHOJIOTHMHU OTPAaHUYEHUI MPUBEIO ObI K TOMY, YTO HCKYC-
CTBEHHBI WHTEJUIEKT COPTHPOBAJ B MOHHUTOPHUHIE HEU3MEPUMO OOJBIIOE YHCIIO
(akTOpOB >KM3HU OOIIECTBA, YeM MOMEIACTCS B MPEACTABICHUN YesioBeKa. B umcio
9THX (HaKTOPOB MOMaAaIH ObI YCIOBHUS, HE OTHOCSIIHECS K MPEIMETY IIPaBOBOTO pe-
TYJIUPOBaHUs OO HE HMMEIOIIME CTOJbh PEATbHOTO BIMSHHUA B JaHHOM CHTyaluu
(HampuMep, B MOHHUTOPUHIE MPUMEHEHHS 3aKOHA O MEHCHIX PacCUUTHIBAI OBI cpeji-
HIOIO HAJOTOBYIO HArpy3Ky MpeArnpuHUMATENs, a HE TPYIOBOM CTaxX).

[Tono6HbIe 3aTpyAHEHUS MOKHO ObLIO ObI BCTPETUTHh M B MPOLIECCE MPOTHO-
3UpOBaHMsI OCHOBHBIX TEHJIEHIMI pa3BUTHUS 3aKOHOJaTenbcTBa. Kak mokas3wiBaer
NpaKkTHKa paboThl MHTEIUIEKTYAIbHBIX CUCTEM, OHU TIOYTH Bceraa OepyT B Oyaymiuii
pacyer JMIb CpeTHEB3BEIICHHOE 3HAYCHNE TTOKa3aTeseil 3a MPOIUIbIA MepHO B CpaB-
HEHUH C THEM MOJICYeTa, ACWCTBUTEIHHON IBPUCTHKHU B UX pabOTe MOKa MOYTH HET.
JIOTIOJTHUTENBHO CHCTEMa MOKET «yraJaTh» emie U (QyHKIMOHAIBHYIO 3aBHCUMOCTh
MEXIy napaMeTpamu ((yHKIHOHAIBHOE MPOrPaMMHPOBAaHUE), XOTS €CTh (haKTOPBI,
KOTOpbIE HE MOTYT OBITh MapaMeTPU30BaHbl. EMMHCTBEHHO, r/ie paboTa MHTEIJICKTY-
QJIBHOTO areHTa Morja Obl MpUHECTH OONBIIWN TMOJOXKHUTENbHBIH 3(dekr, — 3To
IUTAHWPOBAHUE 3aKOHOMPOEKTHOM paboThl, MOI00HO TUIAHUPOBIIUKY pacnucanus. Ho
CJIelyeT OTMETUTh, YTO 0€3 MOMOIIN YeJIOBEKAa PAaCCTaBUTh MPHOPHUTETHI B PACCMOT-
pPEHHH 3aKOHONPOEKTOB MCKYCCTBEHHBIN MHTEJUIEKT €/1Ba CMOT ObI JIETKO, TaK KaK OH
OyZIeT onuparbcs Ha paHee CYIIECTBOBABIINHI TUIaH pabOTHhI, a CUTYallUs C OYEePEIHO-
CTBIO 3aKOHOIIPOEKTOB MOKET 32 3TO BPEMsSI U3MEHHUTHCS.

Hanmcanne TEKCTOB 3aKOHOB 1O INpaBHjIaM IU(PPOBOH cpeasl — elie OfHa
JIIEMMa, KOTOPYIO NPEJACTOUT pellaTh JIIOAAM. 3/1€Ch KIIIOUEBbIM CTAHOBUTCS y4YeT
TEXHUYECKUX OCOOEHHOCTEH MalllMHbl, MPABWJIBHOE COYETAHUE PA3HbIX YpPOBHEH
SI3BIKOB IPOTPAMMUPOBaHUS (BBICOKOTO M HU3KOT'0), YTO MOJOOHO COOTHOIICHUIO a0-
CTPAaKTHOTO U KOHKPETHOTO B HM3JIOKEHUHM YEJIOBEKOM 3aKOHOAATEJbHBIX TEKCTOB.
C onmHOUM CTOPOHBI, 3aKOHBI NMHUIIYTCS JUISL JItOJeH, 000OIIEHHO (GOPMYIUPYIOTCS
¥ PACCYUTAHBI HAa IIUPOKHUA KPYT OTHOIIEHHH, YTO BOBCE HE UCKIIOYAET MPU HE00XO0-
JUMOCTH JETaIbHOE PETyIUpOBaHUE KAKUX-THOO BOMpocoB. M B ucTopum mporpam-
MUPOBAHUS YK€ BOZHHUKAJ TAKOH BOMPOC C MCIIOJIB30BAHUEM OIepaTopa 0e3ycIOBHO-
ro nepexojaa go to.
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JlaHHBIN omepaTop 4eTKO ONMpeAessil, U3 KaKoro MecTa MporpaMMbl BbI3bIBa-
eTcsl oJIporpaMma Wik KOMaHza, YTO OHa JIOJDKHA CeNaTh, U KaKuM 00pa3oM 1o
3aBEPLICHUH OHA JIOJKHA BEPHYTh YNPAaBJICHHUE B Ty K€ TOUKY OCHOBHOHM IpOrpam-
Mbl. Co BpeMeHeM, KOT/ia pa3Mep KOJia COCTaBJIsUT ThICSIUy CTPOK U OoJjiee, mporpam-
MBI C TAKMUM ONEPATOPOM CTAJIM CIOKHBIMU M TPYJHOUNUTAEMBIMH, 3aITyTAHHBIMH Ha
skpane. [1o3ToMy BO3HMKIA MpaKTHUECKas MOTPEOHOCTh B YIPABISAIOUIMX OINEPATO-
pax obmero neiictBus. Eme maBHO BUIHBIN aMepuKaHCKUW uccienoarens J[. Kayr
BBICTYIAJI 32 JIOCTAaTOYHO COAJaHCHPOBAHHYIO TOUKY 3PEHHUS O HaJUIeKalled poiu
orepaTopoB g0 t0. OHM JOJKHBI BBOAUTHCS B T€X OCOOBIX MCKIIOUUTENBHBIX CIIyda-
sIX, KOTJa MPOJyMaHHBIM MOJB30BaTEIeM IUIaH peaju3allii MporpaMMbl Jai cOoi,
MOTOMY 4TO HE ObUIa TIIATENBHO cPOpMyIHpOBaHa aOCTpakKLus, U Oe3 3TOTro omnepa-
Topa TpyAHO oboiTrchk. Ho ecnu HOBbIE BhIpa3UTEIbHBIE BO3MOKHOCTHU S3bIKA MPO-
IrpaMMHUPOBAHHUS JAlOT LAHC JUIsl XOpOIel abCcTpakIiy, TO onepaTop go to mpocTo He
nyxeH (Knuth, 1974:262, 294, 296).

MOXHO TPEeAINoNI0KUTh, YTO B OTAAJCHHOM OyIylIeM COCTaBJICHHE 3aKOHO-
MMPOEKTOB MOKET OBITh TOJBEPTHYTO aBTOMATH3allMH B IUPpPOBOM Qopmare ¢ Hc-
MOJIb30BAHMEM HCKYCCTBEHHOTO HHTEJUIEKTA. TeXHOJIOTHYecKoi 0a3oil s 3TOro
MOJKET CTaTh areHTHO-OPHEHTHPOBAHHOE MPOrpPaMMHUpPOBAHUE, CO3JaHHOE B IIEISAX
palMOHAIIBHON OpPraHM3alliy U YIPaBJIEHUSl OKpYXKalolled cpeloi, Kak uepapxuye-
CKU YHOPSIOYCHHBIMU CTPYKTYpaMHu JaHHBIX, U COCTOSIIEE U3 TPeX YIPaBISIOMINUX
OJIOKOB: MHTEJUIEKTYaJIbHBIN areHT, akTop U 00beKT. TeM He MeHee, UCIOIb30BaHue
T.H. IaTYUKOB KOHTPOJIA CPEIbl U HCIIOJHUTEIBHBIX MEXaHU3MOB ISl 00pabOTKH U
peanu3au «CHATBIX» C JAaTYMKOB MH(POpPMALMHU elIe He MPOAYMaHo i chepbl
NpaBOBOTO perynupoBaHusi. COBOKYIMHOCTh COIMAIBHBIX (PaKTOPOB, 0OYCIOBINBAIO-
MIMX U3MEHEHUS 3aKOHA, MOXKET OBITh Ha/JIEKAIIMM 00pa30M yuTeHa TOJIBKO MPH 3a-
rpy3Ke U TMEePHOANYECKOM OOHOBJICHMM SKCIEPTHOW 0a3bl JaHHBIX, OTKyIa POOOT
yepraeT cBOU BbIBOABI. OIHAKO JJIs BeleHUs 3TOW 0a3bl Tpedyercs 00CiyKUBaHHUE,
y4eT U KOHTPOJIb CO CTOPOHBI YeJIOBEKa. B MpOTHBHOM Ciy4ae Mbl PHCKYeM OKa3aTb-
Csl B CUTyallMH pa3pabOTKH 3aKOHOMPOEKTOB MO MPHUHIIMITY «YCPEIHEHUS», YTO IS
3aKOHOTBOpPYECTBA aOCOIIOTHO HEMIPHUEMIIEMO, BEIb JJIsl KaXKIOTO COCTABIISIEMOTO 3a-
KOHOIIPOEKTA B OOIIECTBE CYIIECTBYIOT BCETIa CBOU MHANBUYaJbHBIEC TTOBOIBI.

st coBepIIeHCTBOBAHUS TOKTPHUHAIBHBIX OCHOB 3aKOHOTBOPYECTBA MOMKET
MPUTOUTHCS OOBEKTHO-OPUEHTHPOBAHHOE MPOTrPaMMHUPOBAHHE, OCHOBHBIMH KOMIIO-
HEHTaMU KOTOPOTO SIBISIFOTCS OOBEKTHI, KJIACChl U SK3EMIUISPhL. DTOT BUJ MPOTpaM-
MHUPOBaHHUS MO3BOJIET BBIACIATH KIACChl 0OBEKTOB MPAaBOBOTO PEryJIUpPOBaHUS, TJE
XpaHATcs Hanbosiee BaKHbIE aOCTPAKIMM JaHHBIX U BCE HAOOPbI ONepanuil ¢ 3TUMU
JAHHBIMU (MHKAICYJISLUA), MOAKIACCH 00BbEKTOB, HACIEAYIOIIUE POJOBbIE XapaKTe-
PHUCTHKH KJIaCCOB M Pa3IMYAIONINECs MEXKIy cO00i 1Mo BUIOBOMY MPHU3HAKY; MPOU3-
BOJIUTH TMapaJljieNIbHbIe BRIYUCICHUS U COOMpATh UX PE3yJbTaThl B €IMHYI0 KOHPUTY-
panuio mpu HeOOXOMUMOCTH (SBIICHHE NOIUMOPPDUIMA).

Hanpumep, npumymMaHHbIil JaBHO MOIUMOP(HU3M MOKET OBITH MCIOJIB30BaH
IpU NEePCHEKTUBHOM «oLu(pOBKe» Kiaccudukaropa oTpacieil ImpaBa M 3aKOHOJA-
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TEJIbCTBA, K KOTOPHIM OTHOCUTCSI 3aKOHOMPOEKT. Y HUBEpCaIbHbBIN noauMophu3m no-
Jay4aeTcs, Korja QpyHKuus paboTaeT paBHOMEPHO JUIS psJia TUIIOB TaHHBIX: 3TH THIIbI
OOBIYHO JEMOHCTPHPYIOT HEKOTOPYIO OOIIyI0 CTPYKTypy. CrenuanabHbI HOIUMOp-
¢usM momydaetcs, Korma (QyHKmHMs padoTaeT, WM OXKHIAaeTcs ee paboTra, Ha He-
CKOJIPKUX PAa3JIMYHBIX THMAaxX (KOTOpBIE MOTYT HE MPOSBIATH OOIIYI0 CTPYKTYpY),
1 QYHKIUS MOXKET BECTH ce0sl HECBSI3aHHBIMU CIIOCOOaMM JIsl KaXI0TO THITA JAHHBIX
(Cardelli and Wegner, 1985:474).

JI1st KOMIUIEKCHBIX OTpaciieil rmpasa (3aKOHOIaTeNIbCTBA) (PYHKIMEH SBIISETCS
METO/]I IPABOBOT'O PETYJIUPOBAHUSA, TUIIAMU JAHHBIX — MPEIMET MPaBOBOTO PETyJiu-
poBaHus, 00IIasi CTPYKTypa KOTOPOTO BBIPaKEHA B €r0 COIUAIBHON OJJHOPOIHOCTH.
OTHoOuIeHHs 10 3aKIIOYEHHUIO JIOTOBOpA HaiiMa KMJIOr0 MOMENIEHUS M OTHOILIEHUS
B c(hepe rocyAapCTBEHHOTO KIIUIIHOTO HAA30pa 32 COCTOSTHUEM >KUJIBIX TOMEIEHUH
PETYIUPYIOTCS pa3HBIMH METOAAMHU, HO OTHOCSTCSA K KHJIHIIHON cdepe W Mo3TOMY
PeryIUpYyIOTCS HOpMaMH KUIIMIIHOTO npaBa. [y 6a30BBIX oTpacieil mpasa (3aKOHO-
natenbcTBa) (QyHKIMEH SIBIISETCS MIPEeaMET IPAaBOBOTO PETYIMPOBAHUS, TUIIAMH JaH-
HBIX — METOJl IPAaBOBOTO PETyJIUPOBaHUA. VIMyIIECTBEHHBIE OTHOIICHUS, CKJIaIbI-
BAIOIIMECS B MpOIEcCe KYIUIM-TIPOJAXXH TOBAapa, W HMYIIECTBEHHBIC OTHOIICHHUS,
BO3HHUKAIOIIKE MO TIOBOAY FOCYAaPCTBEHHON PETUCTPALMU IOPUAMYECKOTO JIHIIA, pa3-
JMYAIOTCA 110 XapaKTepy U MOITOMY PETYIUPYIOTCS HOpMaMU TPaKIaHCKOTO U aIMU-
HUCTPATUBHOTO IpaBa.

Brickazano nHTepecHOe MHEHHE, YTO U(PPOBU3ALUS TPSIMOI JOPOTOi BEAET
K OKOHYATEJIbHOMY TEXHMYECKOMY IM3aiiHy IpaBa, B TOM YHCJE B KOHTEKCTE WH-
CTPYMEHTAITU3AIINY IPABOIPHMEHEHHS C MOMOIbI0 poO0TOB U anropurmos (Ovchin-
nikov, 2019:257). MeTomoJ0rHueckoi OCHOBOW HU(GPOBOrO MPaBONPUMEHEHHS
MOYKHO I0JIaraTh JIOTHYECKOEe MPOTrPaMMHUPOBAHNUE, JOTIOTHEHHOE (DYHKIIMOHAIBHBIM,
a O0IIMM MPHHIUIIOM Pa3pabOoTKH MPOTrPaMMHOT0 oOecrieueHus Al IpaBONPUMEHU-
TeJIel TOJKHO CTaTh MPOTPaMMUPOBAHKE C OTPAaHUYCHUSMHU.

Jlormueckoe nporpaMMHUpOBaHuE B IIU(PPOBOM IPABOIMPUMEHEHUH OCHOBBIBA-
€TCsl Ha TMOUCKE U BBEJCHUU B KOMITBIOTEP MEPBOHAYAILHBIX YCIOBUH ((haKTHUECKUX
00CTOSITENILCTB JIeN1a), U3 KOTOPBIX M0 ONMPE/SIEHHBIM JOTHUYECKUM TpaBUiIaM — aK-
CHOMaM, — JIOKa3bIBaeTca Teopema (MIPUHUMAETCS pelieHue 1o aeny). ['oBops xe
0 TpaBHUJIaX BBIBOJA, AyMAeTCs, YTO 3TO MOHATHE HAMHOTO ciiokuee. [lox HuMu ciie-
JyeT MOHUMATh HE TOJBKO CTPOrO JIOTMYECKUE 3aKOHbI M MPUHLHUIIBI MBIIUIEHUS, KaK
B YEJIOBEYECKOM OOIIECTBE, HO M IpaBHJia MOBEACHUS (HOPMBI IpaBa), MpaBUia UX
oumanTEHOrO M HEO(PUIUATEHOTO TOJIKOBAHUS W COOCTBEHHO NpaBWIIa HOpUIHYE-
CKOM KBaJTM(HKAIINU, KOTOPBIE YCIOBHO MOXXHO OTHECTH K BBIIICH3JIOKEHHBIM IIpa-
BUJIaM (pOpMasibHOM JOTHKH.

Bmecte ¢ TeM 0CHOBHOE 3aTpyIHEHHE B IPUMEHEHUH JIOTHYECKOTO MPOrpam-
MHUPOBaHUS COCTOUT 3/€Ch B TOM, UTO HE SICHO, Oy/eT 1 poOOT 3TO Aenarh caM (BBO-
TIUTH TIOUCK, PAcCyKIaTh, IPUHUMATh PEIICHUE) WK OH OyeT 3ampamuBarh oopaszern
peleHus U3 UMEIOILEeHCs SKCIIePTHOM cucTembl 3HaHui. Ho Torna on moimken Oyaer
BBIUMCIISTh TPELEACHTHYIO 3aBHCHMOCTh MEXIy OOCTOSATENhCTBAMH JI€a U BBIHE-
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CEHHBIMH PEIICHUSIMH B MPOILIBIN MEPUOT IO IKCIIEPTHOM 0a3e U aKTyaIbHBIMH 00-
CTOSITENILCTBAMU JIeJIa, T.€. BBIYUCIATh PYHKIHUIO. 371eCh pab0Ta HCKYCCTBEHHOTO WH-
TEJUIEKTa HEe CMOKET 000MTHCH 0e3 (QYHKIIMOHAIBHOTO MPOTPaMMHUPOBAHUS: B IIIUPO-
KOM (DYHKIIHOHAJIBHOM CMBICIIE ITPOTpaMMa — 3TO MPOCTO BBIPAKEHUE, KOTOPOE CO-
OTBETCTBYET MaTeMaTHYECKOW (PYHKIMHU OT €€ Ha4aJbHOTO COCTOSHHS, a BBIIIOJHE-
HHUE TPOrpaMMbI O3HAYaeT BBIYHMCIICHUE BBIPAKCHUS MO ATOW (YHKIMH M IMEPeXo[
K KOHeuHOMY cocrtostauto (Harrison, 1996:1-6).

B PE€albHBIX pOCCHﬁCKHX YCIOBHAX, KAK HAM BUJAUTCA, TOJIBKO Y€JIOBCK MO-
KET BBICTYIUTH MOCTABIIMKOM HCXOAHOHN (akThyeckoil mH(pOpMaluu IUIsl UCKYC-
CTBCHHOI'O MHTCJIJICKTAa B CUCTEMax 633 JaHHBIX W MPHUHATH PCIICHUEC C YUCTOM BCECX
00CTOSITENTLCTB M HPABCTBEHHOM OIEHKU CUTyaluu. THIOBYIO paboTy Mo ropuanye-
CKOH KBaHI/I(bI/IKaHI/II/I OTHOIIIEHUH MOJKET BBIIOJHUTH HCKYCCTBCHHLIﬁ HUHTCIIJICKT, HO
YeJIOBEK BIIPaBE HE COIJIACUTHCS C BHIBOJOM POOOTA H IEPEHpPOBEPUTH €r0 BBIBO,
MPEJIOKUTh allbTEPHATHBBL. M3 3TOrO ciiefyer, 4To MmporpaMMHUpPOBaHUE C OTPaHH-
YEHUSIMA MOXKET BBICTYNIUTh YHHKAIBHBIM M HawOojee JEHCTBEHHBIM CpPEICTBOM
KOHTpOJISl 332 JEWCTBHSAMHM HCKYCCTBEHHOTO MHTEIUIEKTa, KOHCTPYKTOPOB, IOJIH30Ba-
TeJeH U SKCIEPTOB HE TOJILKO B PABOTBOPYECTBE, HO U B MIPAaBOIIPUMEHEHHHU ITH(PO-
BOT0 00I1IeCTBA.

3akaroyeHue

Takum oOpaszom, mpobiieMa cMbICia MpaBa B IUPPOBOM OOIIECTBE MOMKET
paccMaTpuBaThCsA B JIByX BapHaHTAaX MMOHMMAaHUs: T'YMaHHCTUYECKOM U IM(pPOBOM.
Oco6eHHOCTH TOHMMAaHUS CMbICIIa MpaBa B IM(POBOM OOLIECTBE 3aKIFOUAIOTCS B IO-
3HaHUM TaKUX HOBBIX SIBJICHMH, KaK BUPTyaJIM3alUs M UCKYCCTBEHHBIN MHTEIUIEKT.
IIpaBo 3aBUCHT Tak)kKe OT CUCTEMBI 3HAKOB U KOJOB, IOITOMY CEMHUOTHUYECKUI aCIEKT
aHaJM3a IpaBa NpPEeTeHAyeT Ha TO, YTOObI OBbITh B IIM(POBOI peasbHOCTU OMpees-
fomuM. OJHAKO MpU pealn3alid HOBOTO «IH(POBOro» cCMbIcia MpaBa MOTYT BO3-
HUKHYTb JIB€ KJIIOYEBble IPOOJIEMbI: HUCXOKICHHE 4YEJIOBEKa 10 YPOBHS AHTPOIO-
MOp(HOI MalIMHBI U OTYYKIEHHE OT COOCTBEHHBIX BEeKaMM C(OPMHPOBAHHBIX LIEH-
HocTel. B a0l cBsI3u npuoputeTHON OpMOIl BOIUIONIEHHS CMbICIIA ITPaBa B HOBBIX
TEXHOJIOTHUECKUX KOOpJHMHATaX JOJDKHA CTaThb pealu3alus T'yMaHHCTHYECKOIO
Ha3HAuUeHMs IpaBa B MpexHeM «HenudpoBom» ¢opmare. Mimeercs B Buay, 4TOOBI
yHU(UKAIUSA, YCKOPEHUE, YNPOLICHWe W YJCIIEBICHHE MaTepHalbHBIX AaCIEKTOB
IIPUBOAMIMA K HOBOMY Ka4eCTBY JKH3HH UE€JIOBEKA, COBEPLUIEHCTBOBAHUIO €TI0 POJIOBOM
CYLIHOCTH, AyXOBHOI'O ¥ TBOpUYECKOro noreHuuana. [lociennee o3Hagaer, 4To HOBbIE
HU(PPOBBIE «IEHHOCTH» JOJKHBI MMIUIEMEHTHPOBAThCS B COBPEMEHHOE OOLIECTBO
B TOI Mepe, B KAaKOW OHU HE BBITECHSIOT OXPAHSAEMbIE IIPABOM TPaJULIMOHHBIE YEJIO-
BEUECKHE LIEHHOCTH, MHAue MBI IPUJIEM K HEYTELIMTEIbHOMY (UHAy, B KOTOPOM Hac
xaet «uudposas mycroray (Kruss, 2019:215).
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Introduction

The relevance of the article rests in the fact that functional approach to the is-
sues of state control on the Internet allows to consider the main structural elements of
the organization of such control and identify ways to improve them by developing
proposals concerning the entire structure and individual parts in terms of their internal
relations.

Such study is of certain current interest in the context of overcoming threats to
public order emanating from the Internet (for example: fraud, espionage, computer vi-
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ruses, and other problems) through the development of effective forms of response to
offenses in the virtual space in order to prevent them.

At the same time, there are very few works that investigate this issue.

When considering the functions of the state and their reflection in the society,
we do not think about the role of the Internet in the first place. The analysis of mod-
ern technologically developed countries often ignores this axiomatic fact; it is not
eliminated in the process of improving and functioning of the authorities, although in-
sufficient attention to such topics in the information society seems harmful and unac-
ceptable given the huge role of virtual space in the 21% century. This is an additional
argument confirming the relevance of the research topic.

The purpose of the study is to identify common patterns of development of
state functions in the Internet environment.

Based on the goal, the following tasks are formulated: 1) determining the laws
of development of state functions; 2) identifying forms of implementation of the func-
tions of modern states in the field of control over the Internet; 3) investigating prob-
lems that impede the transfer of state functions on the Internet, as well as suggesting
possible solutions; 4) forecasting the development of state functions in the field of
control over the Internet.

In the process of the study, an extensive number of scientific methods was
used: 1) logical methods (analysis, synthesis, induction, deduction, dialectics, abstrac-
tion); they helped structure the information obtained in the framework of this re-
search; 2) functional method that allowed us to consider the control activities of mod-
ern states in the framework of the theory of functions; 3) historical method used to
ensure the continuity of scientific knowledge and their study; 4) formal legal method
contributing to the analysis of legislation on the issues of state control on the Internet;
5) statistical method that allowed citing relevant data, threats emanating from the In-
ternet, as well as effectiveness of various forms of response to them.

As part of this work, an analysis of the main regulatory documents that ad-
dress issues of state control on the Internet is carried out.

The following outcome of the study can be mentioned: 1) the fact of the exist-
ence of the control function of the state in the field of virtual space has been proved;
2) legal and non-legal forms of the state’s control function in the field of virtual space
have been identified, as well as models for their dispatch; 3) the main problems asso-
ciated with implementation of the control function on the Internet are identified, and
ways to solve them are proposed; 4) a forecast is made for the development of the
state’s control function in the field of virtual space, which, for objective reasons, is in
the direction of its strengthening.

The results of the study are reflected in practice, confirmed by the legislation
of the Russian Federation and foreign countries.

The theoretical output and practical implementation of the study are connect-
ed with the fact that the work enriches scientific knowledge in the field of the theory
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of state functions; it allows to formulate proposals for improving control through the
Internet to ensure the rule of law.

In addition to the introduction, the article includes four chapters, conclusion,
and bibliography.

General issues of the theory of state functions

The question of the advisability of introducing the category of state functions
into the scientific circulation and considering various social phenomena on its basis
was initially debatable and attracted both supporters and opponents.

At first glance, it seems easy to find arguments against the theory. There is no
satisfying definition of the concept state function, no idea of their number, features,
and essence. There is a problem of classifying certain aspects of state activity as
strictly defined functions of the state. There is some politicization of this concept
stemming from Marxist philosophy in terms of characterizing various states from the
point of view of justice of their structure. There is a hypothesis that it substitutes the
categories of task and goal of the state, which allowed some researchers to describe
these phenomena with the help of the functional approach.

On the other hand, it should be noted that the above arguments, although they
highlight a certain imperfection of the category of state functions, still do not allow to
prove its complete failure.

Indeed, one can note the presence of various approaches to the definition of
the concept and essence of the functions of the state that exist in domestic science. At
the same time, most views boil down to the fact that the functions of the state repre-
sent the main areas of activity or state activities themselves. A limited number of
basic approaches reduces the degree of uncertainty of the described phenomenon to
an acceptable framework. Moreover, they are not antagonistic, and can be overcome.
Indicative in this regard is the point of view expressed by Ernst Bernard Haas; he
looked at the category function as a direction of activity that can cause certain conse-
quences, and at the same time as activity aimed at performing a specific task (Haas,
1964:595).

Turning to the functions of the state from a political perspective can be used
to prove superiority of some states and / or political regimes over others and be based
on the subjective interests of the person carrying out such activities. As an example,
we refer to the report of 1.V. Stalin at the XVI1II Congress of the VKP (b). In this doc-
ument, the head of the Russian state placed the modern capitalist countries on a par
with the states of the slave and feudal type; as an argument he used the thesis of
commonality of their functions: internal (main) — to keep the exploited majority in
submission; external (not main) — to expand the territory of the ruling class at the
expense of other countries and protect it from external encroachments. In contrast,
characterizing the USSR during the victory of the socialist system of economy, the
speaker noted the dominance of people’s masses as a class, which, in his opinion, was
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reflected in the fairer system of functions of the Soviet state that had replaced capital-
ism: the function of protecting socialist property from thieves and looters; the func-
tion of military defense of the Soviet system; the function of economic and organiza-
tional and cultural-educational work of state bodies. But even if the theory of func-
tions is used for political purposes, it can also be used for state planning and thus be
of real importance for the development of the country. In the above example, on the
basis of the identified functions of the state, the main tasks were formulated for the
party; they were specified in its direct activities and aimed to systematically improve
the composition of the party, bring the governing bodies closer to the field activities,
improve personnel policy, and develop the outreach activities (Vyshinsky, 1939:22).

Of course, the concept of state function was formed gradually, replacing in
some cases the concepts of goal and task of the state. In fact, G.F. Shershenevich be-
lieved that based on the identified tasks of the state, it is possible to determine its fun-
damental goal. However, the need to expand the categorical apparatus seems doubtful
(Fetyukov, 2014:33-43). At the same time, there is an opinion that has not been dis-
proved so far; one of its proponents (1.S. Samoshchenko) asserts that we can better
understand the type of a particular state and its essence through its functions (Sa-
moshchenko, 1956:81).

It is necessary to recognize a significant number of different classifications of
types of functions, within the framework of which, the functions of the state are sub-
ject to frequent changes and additions. Analysis of the educational literature on the
subject of Theory of State and Law allows to distinguish in the domestic science the
following established criteria for classifying the functions of the state and their most
common types': 1) depending on significance: basic and non-basic; 2) depending on
the duration of the action: permanent and temporary; 3) depending on the scope of
implementation: internal and external; 4) depending on the principle of separation of
powers: functions of the legislative, executive and judicial powers; 5) depending on
the type of state: functions of the state as a political and legal institution, functions of
a certain type of state, functions of a particular state at a certain point in time; 6) de-
pending on the territory of implementation: functions of the state as a whole and func-
tions of its individual components; 7) depending on the social purpose: functions ex-
pressing the interests of individual layers of society, and functions expressing the in-
terests of society as a whole; 8) depending on the spheres of public life: the functions
of the state in the economic, political, spiritual, cultural, social spheres of society;
9) depending on political regime: functions of a totalitarian state, functions of an au-
thoritarian state and functions of a democratic state. It can be argued that all classifi-
cations of state functions are not exhaustive and unconditional. However, they allow
to reveal various aspects of the state’s activity and the essence of this phenomenon.

1 Strukov, K.V. (2019) Kontrol'naya funktsiya gosudarstva v sfere virtual'nogo prostranstva (na primere Ros-
siiskoi Federatsii) [The control function of the state in the field of virtual space (on the example of the Rus-
sian Federation)]. Dis... kand. yurid. nauk [Dis ... cand. legal of sciences]. Moscow. 37. (in Russian).
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Developing this topic with regard to the allocation of new functions of the
state, as well as to determination of their nature, many authoritative researchers note
that functions of the state have such a property as variability. In fact, V.E. Chirkin
points out that "functions are determined by the main tasks of the state and may be
different for different states and/or for the same state at different stages of its devel-
opment" (Chirkin, 2007:352). The variability of the functions of the state is deter-
mined by the following fundamental factors: 1) the concrete historical stage of devel-
opment of a state-organized society; 2) the domestic and foreign policy situation
around the state; 3) understanding of the goals and objectives facing the state on the
part of the political elite; 4) understanding classification and nature of the functions of
the state on the part of researchers of these phenomena.

Taking into account, the historical experience of the Russian Federation and re-
alities of the 21% century, it is urgent to raise the issue of the control function of the
Russian state in the field of virtual space; it is proposed to understand it as the main di-
rections of state control over information and information relations that take place on
the Internet. A similar conclusion can be drawn about many other technologically ad-
vanced countries of our time. The state control over the Internet is so important for
them that it should be considered as an independent area of their activity, presenting it
as one of the functions and gradually moving away from the scientific position, accord-
ing to which control is an exclusively serving element of the system functions. In most
modern countries, official documents exist often in relation to general cybersecurity is-
sues, confirming recognition of state control in the virtual space as an independent di-
rection of the state’s activity, in other words, its function (for example: The Doctrine of
Information Security of the Russian Federation, US Cyber Strategy, Law on Internet
Security of China, Canadian Cybersecurity Strategy, etc.) (Kazarin, 2013:58-74).

It can be noted that this function has its own specific features, which are iden-
tified in the framework of its empirical analysis. Its main goal is to ensure the rule of
law in the virtual space, by which it is proposed to understand the totality of infor-
mation and public relations that take place on the Internet, as well as information and
telecommunication technologies providing access to this network. It is characterized
by such signs as universal, transboundary and technogenic. The unique task of this
function is to counter offenses in virtual space. In addition, it is characterized by spe-
cific forms of exercise.

Summing up the present chapter, we state the control function of the state in
the field of virtual space is relevant.

Forms of control function of the state on the internet

The issues of the forms of exercising state functions are particularly im-
portant. L.I. Kask noted that these matters are of much greater importance to the so-
cial sciences than is customarily attached to them (Kask, 1967:112). Forms of imple-
mentation of state functions are thereby the external expression of the internal essence
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of the state; it determines the laws of development and vital activity of this public en-
tity. In legal literature, the concept of implementation of state functions as external
manifestation of state functioning, the ways and means of carrying out practical activ-
ities of the state aimed at realizing its goals.

Among various ways of classifying the forms of implementation of state func-
tions, one of the most relevant basic criteria for gradation are the methods of activity
of state bodies in exercising its functions. According to M.I. Baitin, it is proposed to
distinguish within the framework of this classification the legal forms of exercising
the state functions (associated with the issuance of regulatory legal acts entailing legal
consequences) and the non-legal forms of exercising the state functions (reflected in
state activities that are similar in their external features and related to the issuance of
legal acts, not entailing legal consequences) (Baytin, 1969:267-270).

It is worth noting that the forms of implementation of the control function of
the state in the field of virtual space differ from the known forms by the presence of
their specificity. The validity of this thesis is due to the fact that state control in the
field of virtual space is carried out directly behind the information and the relations
that take place on the Internet.

In relation to the Russian Federation, the author considers the following legal
forms of the state’s control function in the field of virtual space: 1) creating and main-
taining special state registers on certain issues of ensuring state control over virtual
space; 2) licensing of certain types of activities in the field of communications and
mass communications; 3) organizing storage and access to information posted on the
Internet; 4) monitoring of virtual space; 5) verifying reports on offenses committed on
the Internet; 6) blocking access to sites containing prohibited information. The author
also defines the following main non-legal forms of exercising the state’s control func-
tion in the field of virtual space within the Russian Federation: 1) developing and im-
plementing information and telecommunication technologies to realize the control
function of the Russian state in the field of virtual space; 2) organizing preventive
measures aimed at improving the legal culture of citizens when working with the In-
ternet; 3) increasing the level of professionalism of officials of state authorities re-
sponsible for implementing control function of the Russian state in the field of virtual
space; 4) creating international collective security systems in the field of virtual
space. Conclusions are made based on empirical analysis of various forms of imple-
menting this function in terms of frequency of its use by public authorities and their
efficiency proposed by the author of this article?. Forms of the control function in the
field of virtual space are implemented by specialized state bodies related to the execu-
tive branch of government. Here are some relevant examples: Federal Service for Su-

2 Strukov, K.V. (2017) Sposoby osushchestvleniya kontrol'noi funktsii rossiiskogo gosudarstva v sfere virtu-
al'nogo prostranstva: analiz i perspektivny razvitiya [Methods of implementing the control function of the Rus-
sian state in the field of virtual space: analysis and promising development]. Humanities scientific researches.
2017. No. 6, available at: http://human.snauka.ru/2017/06/24149 (Accessed 29 February 2019). (in Russian).
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pervision of Telecommunications, Information Technologies, and Mass Communica-
tions in the Russian Federation, NSA in the USA, NKRSI in Ukraine. Often, other
executive authorities also participate in the control of information on the network
within their competence. For example, in the Russian Federation there is a specialized
Office “K” under the Ministry of Internal Affairs, in the USA the CIA and the FBI, in
Ukraine SBU.

At the same time, the practical plane of the forms of exercising the state’s
control function in the field of virtual space is such that the main powers for their im-
plementation can be delegated to non-profit organizations controlled by the govern-
ment, but not to state authorities. For example, in the DPRK, control over the Inter-
net, as well as its national counterpart, Kwanmen, is primarily handled by the non-
profit organization Korean Computer Center, which has branches in some countries,
including China, UAE, Syria, and several other states (Shatilina, 2018:38-45). As
part of their activities, these government bodies and their respective units monitor the
Internet.

The most important niche in terms of the forms of implementation of the con-
trol function of states in the field of virtual space is occupied by specialized programs
that allow the following activities to be carried out: 1) tracking content according to
specified parameters; 2) blocking access to prohibited content; 3) organizing collec-
tion of content according to the established characteristics. One can cite a number of
examples of such programs, taking it as an axiom that they exist in one form or an-
other in almost all developed modern countries: SORM in the Russian Federation,
Tempora in the UK, PRISM in the USA, CMS and NETRA in India, Titan in Swe-
den. Often, the success of the entire system of state control of the Internet depends on
the mechanisms of implementation, operation, and effectiveness of such programs,
which determines their paramount importance in this matter, as well as the need to
concentrate efforts to improve them.

The outcome of this chapter can be outlined as follows: legal and non-legal
forms of the state’s control function in the field of virtual space have been identified,
and models of sending entities have been established.

Problems related to the implementation of the control function
over the internet

The need to improve the control function of the state on the Internet is associ-
ated with the following global problem — the growth of crimes committed using the
Internet. As follows from the statistics collected by the ATP “Garant”, the question
“Have you faced cybercrime?” was answered positively by 86% of respondents®. Ac-
cording to the statement made by the Head of the Main Directorate of Economic Se-

8 Official site of ATP “Garant”, available at: http://forum.garant.ru/?read,4,1974918 (Accessed 03 March
2020).
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curity and Anti-Corruption of the Russian Ministry of Internal Affairs, Police Lieu-
tenant General A.A. Kurnosenko, in 2019, in Russia every seventh crime is commit-
ted with the help of IT* Cybersecurity Ventures experts claim that in 2019, cyber at-
tacks occurred in the world every 14 seconds®.

Practice shows that many modern countries claim that the available in their
arsenal IT tools for monitoring virtual space are too imperfect. In fact, the above is
true for specialized programs that allow monitoring activities. As an example, it can
be noted that Russian virtual space control programs, as similar foreign programs, do
not allow to decrypt information created by certain encoding methods, such as end-to-
end encryption used by the «Telegram» (Tereshchenko, 2018: 142-161). The Great
Chinese Firewall example makes it obvious that this and similar programs can be by-
passed using VPN services, which was demonstrated by one of the developers of the
Golden Shield, programmer Fan Binshin, using the Tianhe service back in 2016°. As
practice shows, these two problems, receiving and filtering / blocking certain infor-
mation, are the most significant in this issue. Moreover, attempts to solve them, lying
in the plane of creation and implementation of more advanced technologies, require
significant financial costs. Certain trends in this area will be discussed in the next
chapter of the study.

The traditional way for any state to respond to offenses is to hold perpetrators
accountable for violations on the Internet; it is significantly difficult because modern
technology allows to anonymously commit offenses from anywhere in the world, in-
cluding locations where certain acts are not punishable, in contrast to the laws of
those countries where they are actually committed through the World Wide Web.

In fact, they are trying to solve this problem by building a system of interna-
tional cooperation and unifying legislation in the field of combating offenses in the vir-
tual space and controlling it. At the multilateral level, the 108™ Council of Europe Con-
vention can be cited as an example; at the bilateral level, the 2015 agreement between
the Russian Federation and China on ensuring information security is worth mention-
ing. At the same time, it seems that some countries, the Russian Federation including,
could advance in solving this problem by creating controlled non-profit organizations
of an international nature and a network of their branches in foreign jurisdictions; this
way they could monitor the virtual space and respond to offenses affecting national in-
terests of those states, taking into account the specific legislation of those countries, in-
cluding legal response measures (for example, submitting applications in the law en-
forcement agencies of foreign states). By means of public organizations, it is possible to
solve not only the problem of bringing to responsibility for offenses on the Internet, but

4The official website of the Ministry of Internal Affairs of Russia, available at: https://xn--blaew.xn--
plai/news/item/19087056 (Accessed 03 March 2020).

5The official website of the Federal State Unitary Enterprise RAMI "RIA NEWS", available at:
https://ria.ru/20190522/1554794105.html (Accessed 03 March 2020).

6 <\edomosti” official website, available at: https://www.vedomosti.ru/opinion/articles/2018/04/25/767754-
kak-ustroen-faeirvol (Accessed 03 March 2020).
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also the problem of improving the information ecology in virtual space, as well as legal
and cultural education, by leaving relevant comments on social networks and other sim-
ilar ways that are currently not attracting much attention.

Strengthening the state presence in the virtual space is an important part of the
development of the information society, since ensuring national interests would be
a very difficult task without it. A significant problem along this path is the reputation-
al risks of the state associated with the strengthening of state control on the Internet.
Any state that positions itself as a legal state is forced to balance between a protective
policy aimed at introducing control restrictions and a liberal policy that represents
a certain degree of independence for citizens when they exercise their rights and free-
doms in the context of information relations arising on the Internet. In addition, from
the above it follows that in case of a violation of the balance in favor of the “protec-
tive policy”, the state risks its reputation as a “democratic policy”. The adoption of
normative legal acts that in any way restricts the capabilities of users of the World
Wide Web can be opposed by 1) representatives of civil society, 2) foreign states,
3) international organizations. As an example of a similar situation when all of the
three of the above levels the state, which had introduced tough state control measures
over the virtual space of the global computer network, suffered reputational damage,
we should mention the scandal with “spy revelations” made in 2013 by the former
CIA officer Edward Snowden. The information he disclosed about the PRISM pro-
gram, as well as about some other activities of the American special services aimed at
ensuring state control over the exchange of information taking place on the Internet,
led to wide public resonance and influenced the USA political image as a democratic
state capable of supporting its national security and also respecting human rights
(Gazizov, 2013:24-40). In our opinion, the aforementioned scandal, as well as similar
cases, can be described by the term the Snowden Effect: a situation where a public
message about strengthening of state control over the private life of citizens on the In-
ternet is perceived by the latter as a violation of their constitutional right, which leads
to a rise in protest activity and a fall in public trust in the state. In general, we believe
that in modern conditions the right to privacy should exist provided that government
officials have access to information created by users of the Internet, and such infor-
mation is not arbitrarily used, including for the purpose of public disclosure. This will
significantly increase the level of information security. It is also important to give le-
gitimacy to the decisions made.

There is a problem of introducing civil society into the process of controlling
the Internet. It should be noted that in the modern world there are public organizations
whose activities are to identify offenses on the Internet through monitoring the infor-
mation contained in it. For example, on the basis of the Public Chamber of the Rus-
sian Federation a monitoring center “Security 2.0” was set up; its direct task is to
monitor the Internet to identify sites containing prohibited information, followed by
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reporting them to Roskomnadzor. Periodically, monitoring raids are also organized by
public chambers of the constituent entities of the Russian Federation’. Organizations
similar in their tasks exist in other countries. For example, in the UK there is an or-
ganization called Papyrus, which conducts Internet monitoring to close sites promot-
ing suicide, and an Internet Monitoring Organization that monitors the network to
identify sites containing extremist information. In Canada, a nonprofit organization
called the Canada Child Protection Center carries out similar activities. There is also
an organization that monitors virtual space for information security in the China —
China's Cybersecurity Association. In the context of globalization, some organiza-
tions monitoring the virtual space are international in nature. For example — Net-
Blocks. From the point of view of the sphere of its control, all non-profit organiza-
tions can be divided into two types: 1) organizations that monitor the virtual space in
order to suppress any illegal activity, 2) organizations that monitor virtual space in
order to suppress strictly defined types of illegal activities (for example, child pornog-
raphy, online fraud, illegal trafficking of narcotic drugs and psychotropic substances).
There are several special issues in this area. First, it can be assumed that representa-
tives of non-profit organizations cannot have the same level of competence as gov-
ernment employees, and this can lead to errors in the legal assessment of specific cir-
cumstances and low work efficiency. As counterarguments, it can be noted that non-
profit organizations do not often have the same wide range of powers as government
officials, and the lack of professional skills can be solved by organizing appropriate
advanced training courses. Another problem is more academic in nature. It consists in
the fact that, according to some researchers, civil society institutions should not be
created by the state, since this contradicts their essence and, in this case, they cease to
express “people's will”. However, one can propose an alternative concept of civil so-
ciety, which the author conditionally calls state. From the point of view of a rational
approach and within the framework of the goal of ensuring the rule of law in the vir-
tual space, financial (in particular, grants, subsidies), organizational, administrative,
and media support of public organizations by the state is a very common phenome-
non, examples of which are repeatedly cited in this article. It should be recognized
that the state can create / participate in the process of creation the institutions of civil
society that it needs, relying on those representatives of society that are loyally dis-
posed towards it; non-profit organizations created / functioning in this way do not au-
tomatically fall out of the orbit of civil society, because, performing social state or-
ders are often able to reflect the interests of citizens, as well as be formed on a volun-
tary basis by the latter, seeking at a certain stage of their development the support
from public authorities to achieve their goals. Thus, the problem of the effectiveness
of non-profit organizations monitoring the Internet can be solved by using the above
forms of government support.

" Official site of the Public Chamber of the Russian Federation, available at: https://www.oprf.ru/
ru/press/news/2017/newsitem/42692?PHPSESSID=m1v88m9fnerk651ud8g73pfl95 (Accessed 03 March 2020).
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Summing up, we can outline the following results of this chapter. The main
problems associated with the implementation of the control function on the Internet
have been identified, they are connected with the active growth of offenses committed
via the Internet; imperfection of control mechanisms and technologies in the field of
virtual space; the growth of public discontent associated with strengthening state con-
trol on the Internet; difficulties in attracting civil society institutions to the process of
exerting control on the Internet.

Forecasting the development of the state function in the field of control
over the internet

In recent history, the starting point of the trend to strengthen state control over
the Internet is associated with the very beginning of the 21 century, which, in our
opinion, is connected with the USA where George Bush Administration adopted the
Patriotic Act 2001 as a response to «9/11» events. Many other countries, such as the
Russian Federation and China, adhere to this practice. Author believes that given the
growing role of the World Wide Web in the information society, as well as the rele-
vance of the threats emanating from it, in the forthcoming decades the state’s control
function in the field of virtual space will grow.

Despite the large financial costs, significant budgetary investments will be
made in the development of programs that allow the implementation of the control
function in the virtual space. This process will be closely linked to issues of ensuring
state sovereignty on the Internet. We believe that many countries will directly oblige
entities under their control to install the above programs on gadgets and other equip-
ment providing access to the network. With regard to the Russian Federation, such a
measure is possible within the framework of implementation of the provisions of the
Federal Law dated 02.12.2019 No. 425-®3 On Amending Article 4 of the Law of the
Russian Federation On Protection of Consumer Rights, which prescribes the manda-
tory pre-installation of Russian software on gadgets sold in the framework of sales
contracts in the Russian Federation, according to the schedule approved by the au-
thorities. It is quite possible to include these programs in such schedule. In the most
radical cases, there will be attempts to ensure complete control of their virtual space
or at least the autonomy of the national Internet from the external network, as is now
the case in the Russian Federation under the Law on Sovereign Internet, as well as in
China, where the experience of the DPRK in this matter is closely studied. Here are
other examples: in Myanmar, access to the Internet is only possible in licensed Inter-
net cafes controlled by the government; in the whole country of Turkmenistan there is
only one authorized provider controlled by the state (Dashyan, 2007:288).

In this regard, a trend will develop that consists in increasing the list of duties
of information intermediaries related to the provision concerning state control over
the Internet and establishing a regime of legality in the virtual space, as well as
toughening responsibility for their non-fulfillment. As an example, we refer to EU
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legislation. In 2019, it received the approval of the European Parliament and the
Council Directive on copyright and related rights within the framework of a single
digital market, which contains Article 13, called the “download filter”, which stipu-
lates the obligation of owners of online platforms to install software filters to prevent
copyright infringement on the Internet. It is noteworthy that this article has become
one of the most controversial in this document, along with Article 11, called the “tax
on links” (establishes the obligation of Internet platforms to pay royalties to publica-
tions for quoting their materials) (Eremenko, 2019: 9-22). As a result, the tendency of
periodic criticism of states by Internet users is inevitable, as well as their growing dis-
satisfaction with the tightening of control in the virtual space. Countries will often
experience the Snowden Effect. The solution to the problem is possible by building
an effective system of working with public opinion, aimed at highlighting the need
for state control on the Internet from the point of view of the interests of not only the
state, but also society (Strukov, 2016:142-144).

At the level of interstate cooperation and geopolitical associations, coopera-
tion will be strengthened, and legislation will be unified in the field of combating of-
fenses using information and telecommunication technologies.

As an echo of the above issues, it is possible that a system of non-profit or-
ganizations involved in monitoring the Internet will gradually build up. This system
should include interstate aspect as well. This can be expressed in the increase in the
number of international organizations initially based on one or more countries that
will engage in these activities on an ongoing basis. On the other hand, the emergence
of non-profit organizations advocating the freedom of the Internet from state control
and ensuring an “information environment” can be used to hinder the development of
countries by their competitors; this may as well increase the state’s reputation costs
through formation of negative public opinion concerning strengthening such control
(Strukov, 2016:267-270).

Thus, this chapter predicts the development of the state's control function in
the field of virtual space, which, for objective reasons, tends to strengthen.

Conclusion

The control function in the field of virtual space is a given reality that exists
for all the strong and technologically advanced states of our time. Its appearance is an
answer to global problems of the 21% century, the solution of which requires a state
presence and enhanced control on the Internet. This function characteristic features,
purpose and forms of implementation are inherent. The process of its development is
accompanied by certain problems; one of them is the need for continuous improve-
ment of information and telecommunication technologies in performing control activ-
ities, which requires significant costs. In general, to prevent threats to information se-
curity, the state needs to tighten control in the field of virtual space. However,
strengthening of state control over the Internet is often negatively perceived by socie-
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ty, and therefore there is a request for additional mechanisms to legitimize state pow-
er decisions in this area.
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BBeagenne

AKTyalbHOCTh CTaThH 3aKJIIOYAETCS B TOM, YTO (PYHKIMOHAIBHBIA MOIXOJ
B MCCJIEJOBAHUH BOIIPOCOB TOCYJapCTBEHHOTO KOHTPOJIS B ceTH «VIHTEpHET» 1M03BO-
JACT paCCMOTPETh OCHOBHBIC CTPYKTYPHBIC 3JICMCHTBI CUCTCMbI OpraHu3aliui TaKoro
KOHTPOJIA, BBISIBHUB CIIOCOOBI UX KaUYECTBEHHOTO yiaydmieHusa 1nmocpeacTBoM BI)Ipa6OTKI/I
NPEUIOKESHHI 10 COBEPIICHCTBOBAHUIO KaK BCEM yKa3aHHOW CTPYKTYpPBI, TaK M OT-
JIeJIbHBIX YacTell, B pa3pe3e ee BHYTPEHHUX CBS3E€HM U JIESITEIIbHOCTH COCTABIISIIOLINX
KOMIIOHCHTOB.

[IpoBenenne mogoOHOrO MCCIENOBAHUS SIBISIETCS BOCTPEOOBAHHBIM B KOH-
TEKCTEe MPEOJI0JIEHUSI YIPO3 OOILECTBEHHOMY MOPSIIKY, UCXOAAMMX OT cetu «HHTep-
HeT» (Hampumep: MOUIEHHHYECTBO, IIMUOHAXK, KOMIIBIOTEPHbIE BUPYCHI U T.II. MPO-
OJIeMBI) MMOCPEICTBOM BBIPAOOTKH JEHCTBEHHBIX (HOPM pearupoBaHHs Ha MpaBOHA-
pYLIEHUS B BUPTYaJIbHOM IIPOCTPAHCTBE C LIEJIbIO UX NPECEUCHUSI.

HpI/I 9TOM HC NPEACTABIIACTCA BO3MOXHBIM C/ICJIaTh BbIBOA O HAJIMYWU 3HAYH-
TEJILHOTO YMCJa HAay4yHBIX padoT, B KOTOPBIX YKa3aHHas TeMaTHKa, BOCTpeOOBaHHAs
B HaCTOsIIee BpeMs, Obliia ObI HCUEPIIBIBAIOIINM 00pa30M HCCIIeI0BaHa.
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[Tpu paccmoTpeHnu B Hay4HOU cpeie PyHKLIMN TocynapcTBa U 0COOEHHOCTEH
€ro KHU3HEACATEILHOCTH HEepPEeKO 3a0bIBaeTCS O CYIIECTBEHHOM IMPOSIBICHHHU BCEX
OCHOBHBIX c(ep xu3HU oOmecTBa B cetn «MHTepHeT». J[aHHBIA aKCHOMAaTHYHBII
(akT npu aHaIM3€ COBPEMEHHBIX TEXHOJOTHUYECKH PAa3BUTHIX CTPAH 4acTO UTHOPUPY-
€TCs, HEe YCTpaHSeTCs B IpOIecce JeATEIPHOCTH M COBEPIICHCTBOBAHUS OPTaHOB
BJIACTH, XOTS HEOCTaTOYHOE BHUMAaHHE K MOJ00HOW TeMaTHKE B yCIOBHUSX HHGOP-
MAIOHHOTO OOIIecTBa MpPEICTaBIsAeTCS MaryOHbIM M HEIOIMYCTUMBIM C Y4YETOM
OTPOMHOM poJIM BUPTYalbHOTO MpocTpancTtBa B XXI| Beke. ITO ABIsSETCS JOTMOJIHU-
TEJIbHBIM apTrYMEHTOM, OATBEPKIAIOIINM aKTyaJIbHOCTh TEMBI UCCIIETOBAHMS.

Ilenp uccnenoBaHus 3aKIHOYAeTCsl B BBISBIEHMM OOLIMX 3aKOHOMEPHOCTEH
pa3BuTHUs GYHKIIHI rOCy1apcTBa B YCIOBUSAX CYIIECTBOBaHUS ceTu «HTepHET».

Hcxons m3 mocTtaBieHHOM 1€y, cHOpMYJIHPOBAHBI CIEIYIOIIUE 3aJauH:
1) Onpenenenne 3aKkOHOMEPHOCTEH pa3BuUTHS (PyHKIWH rocyaapcTsa; 2) BoisaBienne
(dbopM ocymiecTBiIeHNsT (PYHKIIUH COBPEMEHHBIX TOCYJapCTB B OOJIACTH KOHTPOJISA 3a
cetpto «MuTepHEeT»; 3) YcTaHoBieHue mpoOieM, MPEnsSTCTBYIOMIMX OTIPABICHHUIO
¢byHKuMi rocyaapcTsa B ceT «HTEepHET», a TaK)Ke BOSMOXKHBIX ITYTEeH UX pEIICHHS;
4) IIporno3upoBanue pa3BuTHs (PyHKIIMH rOCyIapcTBa B 00JACTH KOHTPOJIS 32 CETHIO
«HTepHeT».

B mpouecce uccrnenoBanus OblT IpUMEHEH OONIMPHBINA MEpeueHb HAyYHBIX
METOJIOB €r0 MpoBeAeHHs: 1) Jornyeckue MeTobl (T.e. aHadu3, CUHTE3, MHIYKIIUS,
JNEeAyKIUs, TUAJIeKTHKa, a0CTparupoBaHKe), MPU MOMOIIU KOTOPBIX OCYLIECTBISIOCH
CTPYKTYpHUpOBaHHE MHPOpPMALMH, IOJYYEHHOW B paMKax JaHHOM paboTsl; 2) QyHK-
[IMOHAJIBHBI METOJ, MO3BOJUBIIUN PACCMOTPETh KOHTPOJBHYIO NESTEIBHOCTH CO-
BPEMEHHBIX TOCYIAapCTB B paMKax TeOpHU (QYHKLHI, 3) UCTOpUYECKHN METOJ, HC-
NOJIH30BABIIMIACS I 00eCIieueH s IPEeeMCTBEeHHOCTH HAYYHBIX 3HAaHUH M MX U3yde-
Hust; 4) QopManbHO-IOPUANYECKUNA METOJ, MPU MOMOIIM KOTOPOTO MPOM3BOIMICS
aHaJM3 3aKOHOJATEeNbCTBA, MOCBSIIEHHOTO BOMPOCAM T'OCYAAPCTBEHHOTO KOHTPOJIS
B cetu «VHTEepHETY»; 5) CTATUCTUYECKUN METO/I, C TIOMOIIBIO KOTOPOT0, OCPEICTBOM
MPUBEJICHUS] COOTBETCTBYIOIINX JaHHBIX, UCCIEIOBAIUCH YTPO3bl, UCXOISIINE OT Ce-
™1 «IHTEpHETY, a TaKKe JEeHCTBEHHOCTh Pa3INYHbIX ()OPM pearupoBaHMs Ha HUX.

B pamkax Hanucanusi paboThl IPOBEICH aHAJIN3 OCHOBHBIX HOPMATHBHBIX J10-
KYMEHTOB, KOTOpBI€ 3aTparuBalOT BOIMPOCHI TOCYJAPCTBEHHOTO KOHTPOJI B CETH
«HTEepHETY.

B kauecTBe OCHOBHBIX Pe3yJbTATOB MCCIEAOBAHUS MOXKHO MPEACTaBUTh Clie-
IyIOLIMe TOoNoKeHus: 1) moka3aH GakT CylniecTBOBaHUS KOHTPOJIBHON (PyHKIMH roc-
ynapcTBa B chepe BUPTYILHOTO MMPOCTPAHCTBA; 2) BBISIBICHBI MPABOBLIC M HEMPABO-
BbIe ()OPMBI OCYIIECTBJICHUS KOHTPOJIBHON (PYHKIMH TOCYIapcTBa B cdepe BUPTY-
QJIBHOTO TIPOCTPAHCTBA, a TAKXKE YCTAHOBJIEHBI MOJEIHN UX OTHpAaBICHHUS; 3) ompese-
JICHBI OCHOBHBIE TIPOOJIEMBI, CBSI3aHHBIE C pean3anreil KOHTPOIbHON (DYHKIIUHU B Ce-
™1 «IHTepHeTY, PEIOKEHBI ITyTH UX peleHwus; 4) cIellaH MPOTHO3 Pa3BUTHUS KOH-
TPOJIBHON (pyHKIIMHU TOCynapcTBa B chepe BUPTYaIbHOTO MPOCTPAHCTBA, KOTOPBIN 110
O00BEKTUBHBIM MIPUYMHAM TPOUCXOIUT B HATIPABICHUU €€ YCUIICHHS.
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Pe3ynbTarhl nccneoBaHus HAILIM OTPaXEHUE Ha MPAKTUKE, MOATBEPKAAsICh
3akoHoAaTeabcTBOM Poccuiickoit denepannu u 3apyOeKHBIX CTpaH.

TeopeTnueckas U NMpaKkTUYECKasi 3HAYMMOCTh UCCIIEJOBAHHS COCTOUT B TOM,
4yT10 paboTa oboramaer HaydyHbIe 3HAHHUA B 001acTH Teopuu (HYHKITUI TOCYIapcTBa,
MO3BOJISIET CHOPMYIHUPOBATHh MPEIIOKEHHS MO COBEPUICHCTBOBAHUIO KOHTPOJIS TIO-
cpencTtBoM ceTH «MHTepHeT» 17 obecneueHus peKuMa 3aKOHHOCTH.

[ToMumo BBeneHUs, CTaThsl BKIIOYAET YEThIpE pasferna, 3aKkiIroueHne u Ouo-
arorpaduYecKuil CIucoK.

O0mmue Bonpochl Teopuu PyHKIHUI rocyrapcrsa

Bomnpoc o menecoobpazHocTH BBEAEHHS B HAy4yHBI OOOpPOT KaTeropuH
«(yHKIIMM rocy1apcTBa» U pPaCCMOTPEHHs Ha € OCHOBE Pa3JIMYHbIX COLUAIIbHBIX SIB-
JIEHUH U3HAYalIbHO HOCWJI JUCKYCCHOHHBIIM XapakTep, UMesl Kak CBOMX CTOPOHHUKOB,
TaK U CBOMX NMPOTHBHUKOB.

Ha mepBblii B3I NpEeACTaBIsIE€TCS BOZMOXKHBIM HalTH apryMeHTbI, CBHJE-
TEJIBCTBYIOLIME MPOTUB TaKoW HE0OXoIuMOcTH. OTCYTCTBYET €IMHOE ONpeelICHHUE
HOHATHUS «(QYHKLUH rOCy1apCTBay, MpecTaBiIeHHe 00 UX MepeuHe, IPU3HaKax U CyIl-
HocTu. MiMeer MecTo mpoGsieMa OTHECEHUS T€X WIM MHBIX acleKTOB IOCYAapCTBEH-
HOH JIeATETbHOCTH K CTPOro OIpeAeleHHbIM (QYHKLUSAM rocynapcrsa. CylecTByeT
HEKOTOpasi MOJUTU3UPOBAHHOCTD JIAHHOTO MOHATHS, B YACTHOCTH HCIIOJIb30BaBILIEIO-
Cs1 B MAPKCUCTCKOM puiiocopuu Ui XapaKTepUCTUKHU Pa3IMYHbIX TOCYJapCTB C TOY-
KU 3pEHUs CIIPAaBEUIMBOCTH UX ycTpoicTBa. HamuuecTByeT rumnoresa o nogMeHe €0
KaTeropuil «3agaum» U «LeJIn» rocylapcTBa, ¢ MOMOIIBIO KOTOPBIX HEKOTOPHIM HC-
CJIeI0BATEIIIM PE/ICTABIAIOCH BO3MOXKHBIM OIUCATh BCE T€ XK€ SBJICHMS, YTO U MPH
HOMOIIHY (YHKIIMOHAJIBHOTO MOJIX0/a.

C npyroii CTOpOHBI, HENb3s HE OTMETUTb, YTO NMPUBEICHHBIC apI'yMEHTBI, XOTS
¥ yKa3bIBAIOT Ha OMPEICICHHOE HECOBEPIIEHCTBO KATETOPUH «(QYHKIMU TOCYapCTBay,
BCE )K€ HE MO3BOJIAIOT JJ0Ka3aTh MOJIHYIO HECOCTOSTENBHOCTh €€ CYIIECTBOBAHHUSI.

JleicTBUTENBHO, MOKHO OTMETUTh HAJIMYKE Pa3IMYHBIX MOIXO0B K Olpese-
JICHUIO TOHATHUS U CYITHOCTH (YHKLUH rocyJapcTBa, CyIECTBYIOIIUX B OTEUECTBEH-
HOH Hayke. B To e BpeMsi OOJIBIIMHCTBO B3IVISI0B CBOJUTCS K TOMY, YTO (DyHKIMU
rocyapcTBa MpeCTaBISIIOT COO0H OCHOBHBIE HANPaBIICHUS AESITEIbHOCTU WIH CaMy
JesITeIbHOCTh TrocynapcTBa. OrpaHudeHHOE 4YMCIIO 0a30BBIX IMOIXOJOB IO3BOJSET
CHU3UTH CTENEHb HEONPEIEJIEHHOCTH ONMCHIBAEMOTO SBJICHUS A0 NMPUEMIIEMBIX pa-
MoOK. IIpu 3TOM OHHM HE HaXOAATCS B COCTOSHUM aHTarOHUCTUYECKOTO MPOTUBOPEUHS,
IIPEOI0JIEHHE KOTOPOro NpeACTaBiIsAeT COOOH HEBBIIOTHUMYO 3aaady. Iloka3arenbHa
B 9TOi1 CBsI3M Touka 3peHust DpHcta bepHapaa Xaaca Ha KaTeropuio «(GyHKIMA», KO-
TOPBbIM paccMaTpuBal ee MOHATHE KaK HANpaBJICHUE AEATEIbHOCTH, MOTYIIEE BbI-
3BaTh ONpPE/EICHHBIE MTOCIIEICTBU, U OJHOBPEMEHHO KaK JIeSTeIbHOCTb, HAIIPaBJICH-
HYyIO Ha BBIIIOJIHEHHUE Onpe/eneHHoi 3amaun (Haas, 1964:595).
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Henb3st otpunate Toro (akra, uto oOpaiieHue K pyHKIHUSIM rocyaapcTsa B Mo-
JUTUYECKOM paKypce MOXKET MCIIONB30BAaThCsS IS IOKA3bIBAHUS IIPEBOCXOCTBA OJTHUX
TOCYAapCTB W/WIIN TIOJIMTHYECKUX PEKUMOB TIEpe APYTUMH, UCXOISI U3 CYObEKTHBHBIX
MHTEPECOB JIMIA, OCYIIECTBISIONIETO IMOJOOHOTO poja JesATelNbHOCTh. B KauecTBe
npumepa npuseaeM noxian M.B. Crammaa B pamkax XVIII cee3ga BKII (6). B yka-
3aHHOM JIOKyMEHTE TJlaBa COBETCKOTO TOCYAapCTBa MOCTABHUI COBPEMEHHBIE KaIHTa-
JMCTUYECKHE CTPAHBI B OJUH PSJl C TOCYIapCTBAaMH paboBIIaeIbuecKoro u (heoanb-
HOT'O THIIA, JAJIS YeTr0 UM HCIIOJIb30BAJICSA TE€3UC OOLIHOCTH UX (YHKLMIl: BHYTpEeHHEH
(rmaBHOM) — NepiKaTh IKCIUTyaTHPyeMoe OOJNBITMHCTBO B IOJYMHEHUN; BHEITHEH (HE
[JIaBHOM) — pacIIUpATh TEPPUTOPUIO TOCIOJICTBYIOLIET0 Kjacca 3a CYeT JIPYIHx
CTpaH U 3allMIIaTh €€ OT BHEUIHUX I10CATraTeNbCTB. B MpoTHBOBEC 3TOMY, XapaKTepu-
3yst CCCP nepuoja nmoGesbl B HEM COLUAINCTHYECKON CUCTEMBI X03sHCTBa, JOKIaI-
YHKOM OTMEYaJIOCh TOCHOACTBO NPEACTaBUTEIEeH HApOAHBIX Macc, Kak Kiacca, 4To,
0 €ro0 MHEHHUIO, HAXOIWIIO OTpakeHue B OoJiee cripaBeUInBOM cucteMe QyHKIUH co-
BETCKOT'O TOCYAapCTBa, MPHUILIEANICH HAa CMEHY KalUTaTUCTHUECKON: QyHKIMS oXpa-
HBI COITUATMCTUIECKON COOCTBEHHOCTH OT BOPOB M PACXUTHUTENCH; PYHKIIMSI BOCHHON
3aIUThl COBETCKOTO CTPOsi; GYHKIHUS XO3IHCTBEHHO-OPTaHU3aTOPCKONW U KYJIBTYpPHO-
BOCIIUTATEIbHOM pabOThl FOCYJapCTBEHHBIX OpraHoB. Hemb3s pu 3TOM HE OTMETHUTD,
YTO JIaXKe B Cllyyae IPUMEHEHUs] TEOPUU (PYHKIUH B MOJUTUYECKUX LIEISIX OHA MOXKET
UCIIOJIb30BaThCs AJIs1 TOCYJapCTBEHHOTO TUIAHUPOBAHUS U TaKMM 00pa3oM Ipe]cTaB-
JATH peajbHOe 3HAYCHME AJIS Pa3BUTHUS CTpaHbl. B ykazaHHOM npuMepe Ha OCHOBa-
HUM BBISBICHHBIX (YHKIUM rocynapcrsa (pOpMHUpPOBAINCH OCHOBHBIE 3aJauH, CTa-
BUBIIKECS TIepe/ MapThei, MosydyaBIide KOHKPETH3AIHI0 B €€ HeMOCPEICTBEHHOM
JeSITeIbHOCTU: CUCTEMAaTHYECKU YIIy4YlIaTh COCTAB MApPTHH, NMPHOIU3UTH PYyKOBOS-
M€ OpraHbl K paboTe Ha MECTax, COBEpIICHCTBOBATH KaJPOBYIO MOJUTHUKY, pa3BHU-
BaTh MponaraHancTckyto aesrenbHoctsh (Vyshinsky, 1939:22).

Koneuno, nousitie «(yHKIHS rocyaapcTBa» (OPMHPOBAIOCH MOCTENEHHO,
3aMeHss B HEKOTOPBIX CIIydasx MOHITHUS «LEeIU» U «3a7aun» rocyaapcTa. B yactHo-
ctu, [.@. IllepuieneBny mojaraji, 4YTOo Ha OCHOBE BBISIBJIEHHBIX 3aJlay rOCyAapcTBa
MOYKHO OIIpEJIeJINTh €r0 OCHOBOIIOJIAraloIlyto Iieib. BeneactBue 3toro Heobxonu-
MOCTb PaCUIMPEHHs] KaTerOpHaIbHOTO ammnapara IpecTaBiseTcss COMHUTENbHOI (Fe-
tyukov, 2014:33-43). BmecTe ¢ TeM CyIIECTBYET, HE HAIIE/Ias ONPOBEPIKEHHUS TOY-
Ka 3peHwus, paszpensemMas, B yactHocTH, M.C. CaMoOIIeHKO, COrIacHO KOTOPOH depe3
(yHKIUM TOCyIapcTBa MOKHO JIyYIIUM 00pa3oM MOHATH TUI KOHKPETHOI'O rocyaap-
CTBa, a Takxke ero cymHoctsh (Samoshchenko, 1956:81).

Henb3st HE OTMETUTh W HAIMYUS 3HAYUTEIHHOTO YHCIIA PA3IMYHBIX KIIACCH-
¢ukanmii BUIOB (QyHKIMIA, B paMKax KOTOPHIX K TOMY € (DYHKIMHM rocyaapcTBa
HOJIBEPKEHBI YaCTOMY M3MEHEHHUIO U JonoiHeHnto. Ha ocHoBe ananu3a yueOHO u-
TepaTypsl 1o npeamMety «Teopust rocynapcTBa W IpaBa» aBTOP HPUINET K BBIBOJY,
YTO B OTEYECTBEHHOW HAayKe MOXKHO BBIIEIMTH CIEAYIOIINE YCTOSBIIMECS KPUTEPUU
KJaccuukanuu GyHKIHA rocyaapcTBa U UX o01ue, Hanboiee 4acTo BCTpedarolime-
cst BUABL: 1) ¢ TOYKH 3pEHUsI 3HAYMMOCTH KaK KPUTEPHUS: OCHOBHbIC W HEOCHOBHBIC,
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2) B IUIaHE IPOJOJKUTEIBHOCTU JEUCTBUS: IOCTOSHHBIE U BPEMEHHBIE; 3) B 3aBUCHU-
MOCTHU OT c(hepbl OCYILIECTBICHUS: BHYyTPEHHUE U BHEILIHUE; 4) C TOUYKH 3PEHUsI CO-
OMIOZIeHNs] TIPUHIIMIA pa3feNieHus BiacTeil: (pyHKIUHM 3aKOHOJATEIbHOM, MCIOIHU-
TeTHHON W Cy/IeOHOM BIACTH; 5) B 3aBUCHUMOCTH OT BHJA TOCYIapcTBa: QYHKIIMHA TOC-
yZapcTBa Kak MOJIMTHKO-TIPABOBOTO MHCTHUTYTA, (PYHKIMH OINPEEIEHHOr0 THIA Ioc-
ynapcTBa, (yHKIMN KOHKPETHOTO TOCyIapCTBa Ha OINPE/IeICHHBIII MOMEHT BPEMEHH;
6) B paMKax TEPPUTOPUHU OCYIIECTBICHUS: (GYHKLIUH IOCyIapCcTBa B 1IEJIOM U (yHK-
IIUM OTJIEJIHBIX €r0 COCTAaBHBIX YacTei; 7) ¢ MO3MLUU COLHMAILHOIO HAa3HAUCHMS:
(yHKIUM, BbIpa)Karoliie MHTEPEChl OTJENBHBIX CIIOeB 00IIecTBa, U (YHKIUH, BbIpa-
JKaloIUe WHTEPEChl BCEro OOIIECTBa B IIeJIOM; 8) B 3aBUCHMOCTH OT cdep oOre-
CTBEHHOM XM3HM: (PYHKIIMU T'OCYAApPCTBA B SKOHOMHMUYECKOM, IOJIUTUYECKOH, TyXOB-
HO-KYyJIbTYPHOH, colnanbHON cdepax KU3HM o0lecTBa; 9) B IUlaHEe MOJIUTHYECKOTO
pexxuma: QyHKIMH TOTAIUTAPHOTO TOCYAApCTBA, (PYHKIUH aBTOPHUTAPHOTO TOCyIap-
CTBa U (YHKLIMH JEMOKPAaTHYECKOTO TrocyaapcTBa. MOXKHO yTBEp)KAaTh, YTO BCE
Kiaccupukanuu (QyHKIMHA TOCyJapcTBa HE SBISIOTCS HMCUYEPIBIBAIONIMMH U 0€3-
yclI0BHBIMU. OIHAKO OHM MO3BOJISAIOT PACKPBITh PA3JIMYHBIE CTOPOHBI AESTEILHOCTH
rocy/1apcTBa U CYIIHOCTb JAHHOTO SIBICHUS.

Pa3BuBas JaHHYIO TEMaTHKy NPUMEHUTEIBHO K BOIPOCY BBIAEICHUS HOBBIX
(¢yHKIMH rocyaapcTBa, paBHO KaK M HNPUMEHHMTENIBHO K BOIPOCY OIpPEJeNIeHHUs HX
CYUIHOCTH, MHOTME aBTOPUTETHBIE HCCIIEI0BATEIN OTMEYAIOT, YTO (YHKIHUSAM TroCy-
JlapcTBa MPUCYILle TaKOE CBOMCTBO, Kak M3MEHUMBOCTh. B wactHocTH, B.E. Yupkun
yKa3bIBaeT, 4To: «DYHKIMU OIpEeNeNII0TCS. OCHOBHBIMM 33/1a4aMy I'OCyapcTBa U MO-
T'yT OBITh HEOJMHAKOBBIMU y Pa3HBIX TOCYAAPCTB, Y OJHOTO M TOTO € rOCyJapcTBa
Ha pasHbIX 3Tanax ero passutus» (Chirkin, 2007:352). M3MeH4unBOCTh QYHKIMI TOC-
ylapcTBa OOYCIIOBJIEHA CIEIYIOIMMH OCHOBOIOJATAIONIMMU (akTopaMu: 1) KOH-
KPETHO-UCTOPUUYECKUI 3Tall pa3BUTHUS FOCYAapCTBEHHO OPraHW30BaHHOIO OOLIECTBA;
2) BHYTPHIIOJIUTHYECKAs ¥ BHEUIHETIOJIMTHYECKAs 00OCTaHOBKA BOKPYT TOCYJapCTBa,
3) noHMMaHue Lelel M 3a1ad, CTOSIIUX Iepesl TOCYAapCTBOM, CO CTOPOHBI IMOJIUTHU-
YeCKOM 3JIMThI; 4) B3I Ha KIacCU(UKALMIO U IpUpOAY (YHKILHI rocynapcrsa co
CTOPOHBI HCCIIEI0BaTeNIe JAHHBIX SBJICHUM.

C yuerom ucropuueckoro onsita Poccuiickoit denepannu 1 NpUMEHUTENIBHO
K peamusaM XXI Beka aKTyaJIbHOH sBJIIETCS MOCTAaHOBKAa BOIIPOCAa O HAJIMYUU KOH-
TPOJBHOM (PYHKIIMM POCCHICKOrO rocymapcrsa B cdepe BUPTYyalbHOTO MPOCTPaH-
CTBa, II0J] KOTOPOH INpeUlaraeTcsi IOHUMaTh OCHOBHBIE HAIPABJIEHUS FOCYIapCTBEH-
HOTO KOHTpOJIA 32 MHpopMaryeil 1 HHGOPMALMOHHBIMY OTHOLICHUSIMH, UMEIOLIUMU
Mmecto B cetd «MHTepHeT». [10J00HBIH BBIBOJ MOXHO CIelaTh U O MHOTHUX HHBIX
TEXHOJIOTHUECKU-PA3BUTBIX CTPAHAX COBPEMEHHOCTH. ['OCYyHapCTBEHHBIH KOHTPOJIb
B YCJIOBUSIX CYIIECTBOBaHMS BceMHpHOI KOMIIBIOTEpPHON CETH CTOJIb BaykKeH /ISl HUX,
YTO BCE OTYETIMBEE MOXKHO YTBEPXJATh O IIEJIECOO0PAa3HOCTU €ro PacCMOTPEHUS
B BHJIE CAMOCTOSITEJILHOTO HAIPABJICHUS UX JESATEIbHOCTH, NMPEICTABIIsAS B KaueCTBe
OJHON M3 (YHKUUH, IOCTETIEHHO OTXOJs OT HAY4YHOW MO3UIMH, COTIIACHO KOTOPOM
KOHTPOJIb SIBJISETCS] UCKIIFOYUTEIBHO OOCITYKUBAIOIINM 3JIEMEHTOM CHCTEMBbI (PyHK-
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uii. B OONBIIMHCTBE COBPEMEHHBIX CTPaH CYMIECTBYIOT O(HUIIMATBHBIC JOKYMEHTBI,
KOCBEHHO, 3a4acCTyIO MPUMEHHUTEIBHO K OOLIMM BOIPOCaM KHOepOe30MmacHOCTH, MO
TBEPIKAAIONIHNE TPU3HAHNE TOCYJAapCTBEHHOTO KOHTPOJISI B BUPTYaJIbHOM IPOCTPAH-
CTBE B Ka4eCTBE CAMOCTOSATEIHHOTO HATIPABIICHHS JIESTEIbHOCTH TOCYIapCTBa, & MHBI-
MU cioBamu ero (ynknumed (Hanpumep: «JlokrtpuHa wHQOpMaMOHHON 0e30TmacHo-
ctu Poccwmiickort ®Denepanmmny, «Kubepcrpateruss CIIA», «3akoH 00 WHTEpHET-
6e3omacaoct KHP», «Ctparerust kubepoesonacHocti KaHams» u T.1M. JOKYMEHTHI)
(Kazarin, 2013:58-74).

MO>KHO OTMETHTD: YKa3aHHON (DYHKIIMHU MPUCYIIH CBOU crieliMpruecKue dep-
T, YTO BBISIBIICHO B paMKax €€ SMIUpUYecKoro aHanusa. OCHOBHas ee¢ Ielb —
o0ecrieyeHne peXMMa 3aKOHHOCTH B BUPTYaJbHOM IPOCTPAHCTBE, IMOJI KOTOPHIM
npejIaracTcsi IOHUMAaTh COBOKYITHOCTh MH(OPMALMU U OOIECTBEHHBIX OTHOIICHUH,
UMeroImuX MecTo B cetu «MHTepHeT», a Takke MHPOPMALUOHHO-TEICKOMMYHHKA-
UOHHBIX TEXHOJOTHH, C TIOMOIIBIO KOTOPBIX OCYIIECTBISIETCS JOCTYI K JIaHHOH ce-
Td. Ee XapakTepu3yloT Takue Npu3HAKH, KaK: YHUBEPCAIBHOCTh, TPAHCTPAHUYHOCTh
U TEeXHOTCHHOCTh. YHUKAJIbHAS 33/1a4a 3TOW (YHKUIUH COCTOUT B NMPOTUBOJCHCTBUU
MIPaBOHAPYUICHUSIM B BUPTYaJIbHOM HpocTpaHcTBe. Kpome TOro, eif CBOWCTBEHHBI
cneruduueckre GOpMbl OCYIECTBICHUS.

[TogBoast UTOT HACTOSIIIETO pa3zeiia, KOHCTaTHpyeM (akT JTOKa3aHHOCTH CY-
IIECTBOBAaHUSI KOHTPOJBHOM (PyHKUIMHU rocyaapcTBa B cdepe BUPTYyaIbHOTO MPO-
CTpaHCTBA.

DopMBbI OCyLIECTBJIEHUS KOHTPOJIbHOH GYHKIMHU rocy1apcTBa
B ceTu « MHTEpHET»

Bomnpockl ¢opm ocymecTBieHus (GYHKUUI TOCyIapcTBa SIBIAIOTCS OYEHBb
BaXHbIMU. B mpouutom Jleomonb Moranosuy Kack oOpaman BHIMaHue, 4TO JaHHbIE
BOIIPOCHI MPEACTABISIIOT Il OOIIECTBEHHBIX HAYK HECOMHEHHO OOJIblliee 3HAUYEHUE,
yem uM npuHsaTo npuaaBaTh (Kask, 1967:112). Bce dhopmbl ocyiiecTBiIeHUS (YHK-
M rocynapcTBa BBHICTYNAIOT TEM BHEIIHHUM BBIPQKEHHEM CYIIHOCTH IOCyJapCTBa,
KOTOpasi IpeAonpeaessieT 3aKOHOMEPHOCTH pa3BUTHS U >KU3HEAESTEIbHOCTH 3TOTO
nyOnumuHoro obpas3oBanusa. B poccuiickol IOpUAMYECKON JIUTEpaType CIOKUIOCH
noHUMaHue (GopM ocymiecTBIeHUsT (YHKIUM TocyIapcTBa KaKk BHELIHETO MpOsBIe-
HUS QYHKIIMOHUPOBAHUS TOCYJapCTBa, CIOCOOOB M CPEJICTB OCYIIECTBICHUS IPAKTHU-
YECKOM JeSATeNIbHOCTU I'OCYIapCTBa, HAIPABJIECHHON Ha peaju3aluio 1ejell rocyaap-
CTBA U pEIICHUE CTOALIMX Iepes] HUM 3aJay.

Cpenu pa3nu4HBIX croco00B Kiaccu(uKanuu GOpM OCYIIECTBICHHS (YHK-
LUK rocyJapcTBa HaM MPeACTaBIsAETCS OJHON M3 Haubosiee aKTyalbHbIX Ta, B COOT-
BETCTBHU C KOTOPOW 0a30BBIM KPUTEPUEM Ipafallid BBHICTYMAIOT CIIOCOOBI JEsTEINb-
HOCTH OPraHOB T'OCYZAapCTBa IO peaau3ally ero QyHKIi. 3a OCHOBY B3AT MOAXO]
M.U. baiiTuHa, COINIaCHO KOTOPOMY IPENJIOKEHO pa3inyaTh B paMKax yKa3aHHOHN
KJIacCH(UKAIIMN TTPaBOBbIe (POPMBI OCylIecTBIIeHUST (PYHKIMI rocyaapcTBa (CBA3aHbI
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C M3/1aHMEM HOPMATUBHBIX MPABOBBIX AKTOB M BJIEKYT IOPUIUYECKHE MOCIEICTBUS)
Y HempaBoBble (OPMBI OCYLIECTBICHUS (DYHKIUI rocyaapcTBa (3aKiI04YaroTcsl B OJ1-
HOPOJIHOHM 110 CBOMM BHEIIHMM IPHU3HAKAM JEATEIbHOCTH IOCYAAapCTBa, CBSI3aHHON
C W3JAaHUEM IOPUIMYECKUX AKTOB, HE BJIEKYIIEH 3a c000il IOpUAMYECKHX MOCIeN-
creuii) (Baytin, 1969:267-270).

YMecTHO OTMETUTh, YTO (POPMBI OCYIIECTBICHHS KOHTPOIBHOW (yHKIMU
rocyaapcTBa B cepe BUPTyaTbHOTO MPOCTPAHCTBA OTIMYAIOTCS OT U3BECTHBIX (OPM
HaJlu4ueM cBoel crenudukyu. BepHocTh JaHHOTO Te3uca 00yclloBlIeHa TeM 00CTOos-
TEJIbCTBOM, YTO I'OCYJApCTBEHHBIH KOHTPOJb B cpepe BUPTYaIbHOTO INPOCTPAHCTBA
OCYILECTBIISICTCSA HEIOCPEICTBEHHO 3a TOM MH(OpMaIei U TeMH OTHOLICHUSIMH, KO-
TOpbIE UMEIOT MECTO B ceTH «HTepHETY.

[IpumenuTensHo k Poccuiickoil ®denepauny K YUCIY OCHOBHBIX IPABOBBIX
(hopM OCYIIECTBIICHNST KOHTPOJIBHON (DYHKIIMU TOCynapcTBa B chepe BUPTYaIBHOTO
MIPOCTPAHCTBA aBTOP OTHOCHUT: 1) cO3/aHuE M BEJEHUE CIIEHUAIBHBIX TOCYIapCTBEH-
HBIX PEEeCTPOB MO OTAEIBHBIM BOIPOCaM OOECTIEYEHHUS! TOCYAapCTBEHHOTO KOHTPOJIS
32 BUPTYaJIbHBIM IIPOCTPAHCTBOM; 2) JTULEH3UPOBAHUE OTJEIIBHBIX BUJIOB ACATEIbHO-
CTH B cpepe CBS3M U MACCOBBIX KOMMYHHKAIWH; 3) OpraHnu3anusi XpaHeHUs U JJOCTY-
na K “HpopMaImu, pa3mMelieHHoi B cetu «IuTepHeT»; 4) MOHUTOPUHT BUPTYAIbHOTO
MPOCTPAHCTBA; 5) MpoBepKa COOOIIEHUH O MPAaBOHAPYIIEHUSIX, COBEPIIAEMBIX B CETH
«uTepHeT»; 6) OJIOKMpPOBKA JOCTYNa K caiiTaM, COJEpKallllM 3alpelieHHYI0 WH-
¢dopmanuo. ABTOp TakKe OINpeleNseT CIeIyIolIe OCHOBHBIE HEIPaBOBbIE (POPMBI
OCYILECTBJICHUS KOHTPOJIbHOM (DyHKIMM rocyaapcrBa B cdepe BUPTYaIbHOIO Ipo-
CTpaHCTBa B paMKax paccMoTpeHus Poccuiickoit @enepanmu: 1) pazpabotka u BHe-
peHre HH(POPMALMOHHO-TEJIEKOMMYHHKAIIMOHHBIX TEXHOJOTHHA, MPU MOMOIIA KOTO-
PBIX MOXKET MPOMCXOJUTH OTIPABICHHE KOHTPOJIHHOH (YHKLIMH POCCUHCKOTO TOCy-
JapcTBa B cepe BUPTYAIBHOTO MPOCTPAHCTBA; 2) OpraHu3anus Npo(UIaKTUIECKHX
MEPONPUATHI, HATIPABJICHHBIX HA MOBBIIICHUE NTPAaBOBOM KyJIbTYpPbI I'PaX/J1aH MIpH pa-
6ote c cerbio «MHTEepHET»; 3) MOBBIIEHHE YPOBHS NPO(eEecCHOHANIN3MA TODKHOCT-
HBIX JIMII OPraHOB TOCYJapCTBEHHOH BJIACTH, OTBEUYAIOIUX 3a PEaIM3alUI0 KOH-
TPOJIBHOW (PYHKIIMM POCCHUICKOro rocynapcrsa B cepe BUPTYalbHOTO IPOCTPaH-
cTBa; 4) co3aHue MEXIYHapOJHBIX CHUCTEM KOJUIEKTUBHOM Oe3omacHOCTH B cepe
BUPTYaJIbHOTO IIPOCTPAHCTBA. BBIBOBI ClIEIaHbl HA OCHOBE SMIIMPUYECKOT0 aHAJIN3a
pa3nu4HbIX (HOPM OCYIIECTBICHUS YKA3aHHON (QYHKIMH C TOUYKH 3PEHHS YacTOThI HC-
M0JIb30BaHUSI OpraHaMU TOCYJApCTBEHHOM BIACTH W MPEANOJaraeéMoil aBTOpOM
HACTOSIIEH CTaThU X 3(PPEKTUBHOCTH.

@dopMbl OCYLIECTBIIEHUS! KOHTPOJIbHON (QYHKIMH B cepe BUPTYaTbHOTO Mpo-
CTPaHCTBAa PEATU3YIOTCS CHEUATIM3UPOBAHHBIMU FOCYAAPCTBEHHBIMU OpraHaMM, OT-
HOCSIIIIMMUCS K UCIIOJIHUTEIbHOM BeTBU BiacTu. [IpuBenemM HECKOIBbKO COOTBETCTBY-
romux npumepos: Pockomuanzop B Poccuiickoit @eaepanun, AHb 8 CHIA, HKPCU
Ha YKpauHe. 3a4acTyio B paMKax CBOEH KOMIIETCHIIMH WHBIE UCIIOJIHUTEIbHBIE OPTaHbl
BJIACTH TaK)X€ yYacTBYIOT B KOHTpoJIe 3a nHpopmarueit B cetu. Hammpumep, B Poccuii-
ckoit deepanuu CyIECTBYET cliennanu3upoBanHoe YmpasieHue «K» mpu MBJI,
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B CIHA — IIPY u ®BP, na Ykpaune CBY. B pamkax cBoeil esATEIbHOCTH yKa3aH-
HbIE OpPTaHbl 'OCYIaPCTBEHHON BJIACTU U UX COOTBETCTBYIOIIHE MOAPA3JEICHUS OCY-
LIECTBJIAIOT MOHUTOPUHT ceTh «MIHTepHET».

[Tpu 3TOM mpakTUYecKas IMIOCKOCTh (DOPM OCYIIECTBICHUS KOHTPOIBbHOU
¢yHKIMU rocynapctsa B cepe BUPTYAITbHOTO MPOCTPAHCTBA TAKOBA, YTO OCHOBHBIE
MIOJIHOMOYMS TI0 X pPEaJu3all MOTYT JEJIETHpOBATHCS MOJKOHTPOJIBHBIM IPaBH-
TENbCTBY HEKOMMEPYECKHM OpraHM3alisIM, a HE OpraHaM rocyJapCTBEHHOM BIACTH.
Hanpuwmep, B8 KH/IP xoHTponem 3a BceMHpHO KOMITBIOTEPHOM CETHIO, @ TAKXKE €e
HallMOHAJIBHBIM aHanoroM «KBaHMeH» NpexJe BCEro 3aHUMAECTCs HEKOMMeEpYeCcKast
opranuzanus Kopeilckuii KOMIbIOTEpHBIH LIEHTp, UMEIoNIast (Priihagbl B HEKOTOPBIX
crpanax, Bkiaouas KHP, OAD, Cupuio u psa apyrux rocymapcts (Shatilina,
2018:38-45).

Baxueinryio Humy B miaHe (GOpM OCYIIECTBICHHS KOHTPOJBHON (DyHKITMU
rocyJIapcTB B cdepe BUPTYaJbHOTO MPOCTPAHCTBA 3aHUMAIOT CIIEIUAIN3UPOBAHHBIE
MIPOrPaMMBl, MO3BOJISIONIME OCYIIECTBIATh CIEAYIOIME MEPONpHUATHS: 1) OTCaeKH-
BaHME KOHTEHTA I10 33JIaHHBIM MapamMeTpam; 2) OJIOKMPOBKa JOCTYIA K 3alperieHHO-
My KOHTEHTY; 3) opraHu3anusi cOOpa KOHTEHTa 10 YCTAaHOBJIEHHBIM XapaKTepUCTH-
KaM. MOHO MPUBECTH Psii IPUMEPOB TaKUX MPOrpamM, MPUHUMAA 32 aKCHOMY, YTO
OHM CYIIECTBYIOT B TOM WJIM MHOM BHUJE MPAKTUYECKH BO BCEX Pa3BUTHIX rocyjap-
ctBax coBpemeHHoct: COPM B P®, Tempora B Benukobpurtanuu, PRISM B CIIA,
CMS u NETRA B Unauu, Titan B [lIBeruu. 3a4acTyro 0T MEXaHM3MOB BHEAPCHH,
9KCIUTyaTaIly, a Takke d3PPEKTUBHOCTH TaKHX MPOrPaMM 3aBUCUT YCIICITHOCTh BCEH
CHCTEMBI TOCYIapCTBEHHOTO KOHTPOJIS 3a ceThio «IHTepHET», 4TO 00yCIaBINBaET UX
NEPBOCTENIEHHOE 3HAUYEHUE B YKAa3aHHOM BOIPOCE, a TaKKe HEOOXOIUMOCTh KOHLIEH-
TpaLMU YCUIIUH 110 UX COBEPIIEHCTBOBAHUIO.

Htoru Hacrosiero paszena: BBISABICHBI NPABOBbIE M HEMPaBOBbIE (HOPMBI
OCYILECTBIICHUS KOHTPOJBbHON (DYHKIMM TOCyIapcTBa B cdepe BHPTYAIBHOTO MpO-
CTPAHCTBA, a TAK)KE YCTAHOBJIEHBI MOJIEJIN OTHPABJISIIOIINX UX CYOBEKTOB.

IIpo0eMbl, cBsI3aHHBbIE ¢ peau3aliell KOHTPOJIbHOM QYHKIUH
B cetu «MHTEpHET»

Heo6xo1umMocTh COBEPIICHCTBOBAHUS KOHTPOJIBHOW (DYHKIIMM TOCyAapcTBa
B cet «/HTEpHET» CBsI3aHa CO CieayrolIel r100aabHOM MpoOIeMoii: pocT MmpecTyIl-
JICHWI, COBEpIIaeMbIX C HUcIoyib30BaHueM cetu «MHTepHer». Kak cnenyer u3 cratu-
cTryeckux naHHbIX, coOpanubix CIIC «["apant», Ha Bompoc, «CrankuBaiuchk U Bl
¢ KHOepIpecTymHOCThI0?» 86 % PECIOHIEHTOB Jaj0 TONOKHTeNbHbIH oTBeT®. Co-
ri1acHo 3asBieHuto HavyanpHuka ['maBHOro ynpaBieHHs SKOHOMHUUECKOM Oe30macHo-
CTU U NpOTHUBOAEHCTBHIO Koppynuuu MB/JI Poccun, reHepan-ielTeHanTa NOJULUN

8 Cm.: opurmansueii caiit CIIC «Tapant, available at: http://forum.garant.ru/?read,4,1974918 (Accessed
03 March 2020).
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A.A. Kypaocenko, cnenanaomy B 2019-m roay, B Poccuiickoii @enepanun Kaxaoe
cebMoe TIpecTyIUIeHHe coBepmaercs mpu momomy UT-TexHomormii®. Dkcrnepramu
mo kubepoezomacHoctu Cybersecurity Ventures yreepkmaercs, uro B 2019-m romy
KHGepaTaky IPOUCXOIIITH B MUpe Kaxple 14 cexymn’.

IIpakThka nmoka3plBacT: MHOTUE COBPEMEHHBIE CTPAHbl CTAJIKUBAIOTCS C TEM,
YTO UMerIuecs B Ux apceHasie M T-uHCTpyMEHTBI 110 KOHTPOJIO 3a BUPTYalbHBIM
IIPOCTPAHCTBOM CIIMIIKOM HECOBEPIIEHHBI. B 4acTHOCTH, BBILIEYKAa3aHHOE CIIPABE.l-
JUBO I CHELMATM3UPOBAHHBIX IPOrpaMM, IO3BOJSIONIMX OCYILECTBIATh KOH-
TpOJbHBIE MeponpusTus. B kauecTBe mpuMepa MOXKHO OTMETUTh, YTO POCCHUHCKHE
IpOrpaMMBbl IO KOHTPOJIIO BUPTYAJIbHOTO MPOCTPAHCTBA, KAK U aHAJOTHUYHBIE 3apy-
OeKHbIE ITPOrPaMMBbl, HE MO3BOJSAIOT AEUIM(POBBIBATh MH(OOPMALHMIO, CO3ABAEMYIO
OIIpeJIeJIEHHBIMH CII0cO0aMM KOAMPOBaHUs, KaK, HallpuMep, CKBO3HOE IIU(pPOBaHUE,
YTO J0Ka3bIBaeT mpereaeHT ¢ mporpammoii «Telegramy (Tereshchenko, 2018:142—
161). Ha npumepe «Benukoro kuraiickoro ¢aiipBosiay OYSBHIHO, YTO JaHHAS U I10-
JOOHBIC eif IporpaMMBbl MOTYT 00XoauThesl Tipu momontu VPN-cepBucoB, 9to ObLTO
MIPOIEMOHCTPUPOBAHO OJTHUM U3 Pa3padOTUUKOB «30JI0TOTO HIUTA», MPOTPAMMHUCTOM
®an bunbcHHOM, TipH oMoy cepuca Tianhe eme B 2016-m roxy™!. Kak moxassl-
BAeT MpaKTUKa, JIB€ yKa3zaHHbIE MPOOJEMbl, MOTydeHue U (puiabTpaius/0I0KupoBKa
olpejiesIeHHON HH(pOopMaluy, SBISIOTCS HauboJlee CyIleCTBEHHbBIMU B pacCMaTpUBa-
eMoM Borpoce. IIpy 3TOM NMOMNBITKH MX PELIeHHUs, JIeXKAIUe B MJIOCKOCTH CO3JaHUs
U BHEJIpEeHUs 0osiee COBEPIICHHBIX TEXHOJIOTUH, TPEOYIOT 3HAUUTENbHBIX (PUHAHCO-
BBIX 3aTpar. OO omnpeieleHHbIX TPeHIaX B JaHHOM obsiacTu OyAeT CKa3aHo B Cleny-
IOLIEM pa3Jiesie UCCIIEOBAHNUS.

TpaguumoHHBINA Ui JTI0OOT0 TOCYJapcTBa CIOCO0 pearpoBaHUs Ha MPaBO-
HapylIeHUsT — MPHUBJICYEHHE K OTBETCTBEHHOCTH BHUHOBHBIX JIMI IPUMEHUTEIBHO
K HapyLIeHUsIM B ceTu «HTepHeT» CyIIecCTBEHHBIM 00pa3oM 3aTpyAHEH, IOCKOIbKY
COBPEMEHHBIE TEXHOJOTMH IO3BOJIAIOT AaHOHMMHO COBEpIIATH MPAaBOHAPYILEHUS,
HAaXoJfICh B JIIOOOM TOYKE 3€MHOrO Ilapa, BKIOYas TaKUe JIOKALUH, Ha KOTOPBIX
OIIpeJIeJIeHHbIE AESHUS HE SBIAIOTCS HaKa3yeMbIMHU, B OTJIIMYHME OT 3aKOHO/1ATENIbCTBA
TeX CTpaH, I7ie OHU (pakTHUECKH coBepIuarorcs uepe3 «BcemupHyro nmaytuny». Pe-
IaTh 3Ty MPOOJIEMY, B YaCTHOCTH, MBITAIOTCS TOCPEACTBOM BBHICTPAUBAHUS CHCTEMBbI
MEXYHapOJHOIO COTPYAHWYECTBA M YHU(UKALNU 3aKOHO/AATENILCTBA B chepe Impo-
TUBOJIECUCTBUS MPABOHAPYLIECHUSIM B BUPTYaJbHOM IMPOCTPAHCTBE M KOHTPOJS HaL
HuM. Ha MHOrocropoHHem ypoBHe B KauecTBe NpuMepa MokHO npusectu 108-10
Kounennuto Coseta EBpormbl, Ha OByXCcTOpoHHEM ypoBHe — cornamenue 2015-ro
roga mexnay Poccuiickoit @eneparueit 1 KHP 06 obecneuennn nHboOpManmoHHOH

9 Cm.: opunmansseii caiit MBI Poccuu, available at: https://xn--blaew.xn--plai/news/item/19087056 (Ac-
cessed 03 March 2020).

10Cm.: odpunmaneubii caiit ®IYII PAMU «PUA HOBOCTH», available at: https:/ria.ru/20190522/
1554794105.html (Accessed 03 March 2020).

1 Cwm.: opuumanbHeli caiit rasetsl «Bemomoctuy», available at: https://www.vedomosti.ru/opinion/articles/
2018/04/25/767754-kak-ustroen-faeirvol (Accessed 03 March 2020).
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6e3onmacHoctu. [Ipu 3TOM mpexacTaBisercsi, YTO HEKOTOpBIE CTPaHbl, B 4aCTHOCTH
Poccuiickas ®enepauns, MOy Obl IPOABUHYTHCS B PELICHUN O3HAYEHHOU Mpoouie-
MBI TIOCPEICTBOM CO3/IaHUSI KOHTPOJIMPYEMBIX HEKOMMEPUYECKUX OPraHU3alUil MeX-
JTYHApOJHOTO XapakTepa M CeTH UX (PUIMAJIOB B MHOCTPAHHBIX IOPHCIAMKIMAX, OCY-
LIECTBIIAIOIMX MOHUTOPUHI BUPTYaJbHOI'O IPOCTPAHCTBA M PEAarupyrolux Ha Ipa-
BOHAPYILIEHUS, 3aTparuBarolie HAllMOHAIbHBIE HHTEPECHI, CO3JABLIEr0 UX rocyaap-
CTBa, C YYETOM CIEIU(HUKN 3aKOHOAATENbCTBA TeX CTPaH, B KOTOPBIX OHU MPHUCYT-
CTBYIOT, BKJIIOYas Mepbl IPaBOBOTO PEArMpoBaHUs (HANpUMep Iojladya 3asiBJICHUH
B MPaBOOXPAHUTENBHBIE OpraHbl MHOCTPAaHHBIX rocynapcts). [locpeacTBom obie-
CTBEHHBIX OpPraHU3alMi MOXKHO pelllaTh HE TOJIbKO MPOOIeMy MPUBIEUCHHS K OTBET-
CTBEHHOCTHU 3a IpaBOHApyIleHUs B ceTu «VHTepHeT», HO M NpoOIeMy yIydIleHHs
«MH(GOPMALIMOHHOM 3KOJOIMM» B BUPTYaIbHOM IPOCTPAHCTBE, a TAK)KE NPABOBOTO
U KyJBTYpHOTO IPOCBELICHUS B HEM, IOCPEICTBOM OCTaBJIEHHUS COOTBETCTBYIOIUX
KOMMEHTapHeB B COLMAIBHBIX CETSIX M MHBIMH CXOXKUMH CHOCO0aMH, 4eMy B HACTO-
sIIee BpeMs yaenseTcs HeIOCTaTOYHO OOJbIIOe BHUMAHHUE.

VYcunenue rocyJapcTBEHHOTO MPUCYTCTBUS B BUPTYaJIbHOM IPOCTPAHCTBE —
Ba)KHAs YacTh pPa3BUTHSA HH(DOPMAIMOHHOTO OOIIECTBA, ITOCKOJBKY OOECIiedeHre
HAIIMOHAJILHBIX WHTEPECOB MpECTaBisieTcss 03 3TOro oueHb CIOKHOW 3amaueil. Ha
JTAHHOM IIyTU CYILECTBEHHAsl MpobeMa — peryTallMOHHbIE PUCKH I'OCYIapCTBa, CBS-
3aHHbIE C YCWJIEHHEM I'OCYAapCTBEHHOIO KOHTpous B cetu «MHTepHeT». JIroboe rocy-
JapCcTBO, NO3UIMOHUPYIOILEe ceOsl B KaUeCTBE MIPABOBOTO, BHIHYKJICHO OallaHCUPOBATh
MEXKYy OXPAHUTEIBLHOM MOJIMTUKOM, HAIPaBJIEHHON HAa BBEJEHHE KOHTPOJBHBIX OIpa-
HUYCHUH, 1 THUOepaIbHON MOJUTHKOM, MPECTaBISIONICH IpakaaHaM ONpEIeICHHYTO
CTETIeHb CaMOCTOSITEILHOCTH TIPU PeaTU3allii UMHU CBOMX IPaB U CBOOOJ B KOHTEKCTE
UH(OPMALIMOHHBIX OTHOLICHWH, BO3HHKaouMx B cetu «MHTepHer». Kpome Toro, u3
BBILICONMCAHHOTO CIIEAYET, YTO B Clydae ci1ab0 OOOCHOBAaHHOTO KpeHa B CTOPOHY
«OXPAHUTEJILHOW MOJIMTUKW» TOCYJApCTBO PUCKYET CBOEW peryTanueld B KauecTBE
«aeMokpaTuyeckoroy». IlpuHsTHe HOPMATUBHBIX MPABOBBIX aKTOB, KAKUM-IIHOO 00Opa-
30M OTrPaHUYMBAIOLIMX BO3MOKHOCTH T0JIb30BaTesiell BceMupHOil KOMITBIOTEpHOM ce-
TH, MOT'YT BCTPETUTH OCY’KAEHHE CO CTOPOHBI: 1) mpeacraBuTeNell rpakaaHCKOro 00-
IIeCTBA 2) MHOCTPAHHBIX TOCYIApCTB 3) MEXIyHapOJHbIX OpraHusauuii. B Bune mnpu-
Mepa MoJ00HOH cUTyaluy, IIPH KOTOPOH Ha TpeX yKa3aHHBIX YPOBHSX I'OCYAapCTBO,
MPUMEHHUBILEE CTPOTHE MEpbl KOHTPOJS OTHOCUTEIHHO c(epbl BUPTYaJbHOIO MPO-
CTPAHCTBA, IIOHECIIO PEIlyTALMOHHBIN yIepO, MOKHO 03BYYUTh CKaHJANI C pazolade-
HUSIMH, CJISTaHHBIMHU ObIBIIUM coTpyaHukoM [[PY Oaapnom ChHoynenom B 2013-M
roay. Pasrmamennsie um cBeneHust o0 amepukaHckoil mporpamme PRISM, a Taxoke
0 HEKOTOPBIX MHBIX MEPONPUATHAIX 3aMaHbIX CIELCITY>K0, HalpaBlIeHHbIX Ha o0ecre-
YeHUEe KOHTPOJs 3a oOMeHoM HH(popmanumei, mpoucxozpsmeM B cetu «MHTepHET»,
IPUBEJIO K MIMPOKOMY OOIIECTBEHHOMY PE30HAHCY M MOBJIMSIO HAa MOJIUTHYECKHN 00-
pa3 CIIA kak OeMOKpaTU4ecKOro TrocynapcTBa, CIIOCOOHOTO IMOMICPKUBATH CBOIO
HALMOHAJIbHYI0 0€30MacHOCTh U IPH 3TOM HE3bI0NeMO COOJIIOAATh MpaBa YeIoBeKa
(Gazizov, 2013: 24-40). Ilo HamieMy MHEHHIO, BBIIICYKa3aHHBII CKaHAANl, a PaBHO
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aHAJIOTHYHBIE CIy4al, MOXKHO OINHUCATh TaKUM TEPMHUHOM, Kak 3¢ ekt CHOyaeHay:
CHUTYyalysl, Korja IyOIn4Hoe COO0IeHHe 00 yCUIIEHUU IOCyJapCTBEHHOTO KOHTPOJIA 3a
YACTHOM JKU3HBIO IpaXkJaH B ceTH «VIHTEpHET» BOCIIPUHUMAETCS CO CTOPOHBI MOCIE/-
HUX KaK HapylIeHHE UX KOHCTUTYLMOHHBIX IIPAB, YTO BEJET K POCTY MPOTECTHOM aK-
THUBHOCTH U CHIDKCHHUIO YPOBHS OOIIECTBEHHOTO JOBEpHsI TOCyIapcTBy. B memom cum-
TaeM, 4TO B COBPEMEHHBIX YCIIOBHSX MPABO Ha HENPUKOCHOBEHHOCTh YACTHOM >KHU3HU
JIOJDKHO CYIIIECTBOBATh MPHU YCIOBUHM O0ECTICUeHHs AOCTYTA JTODKHOCTHBIX JIMI Opra-
HOB T'OCYJAPCTBEHHOM BJIACTH K CO3/1aBacMOU IOJIb30BaTeNsIMU ceTH «HTepHET» HH-
(dopmary, Npu yCIOBUU HEIOIYIIEHHs MPOM3BOJIBHOIO MCIOJIb30BaHMS TAKOM WH-
(dopmaryy, B TOM 4UCIIE € LENbIO €€ MyOIMYHON OrJIacKH. DTO MO3BOJIUT CYILIECTBEHHO
HOBBICUTH YPOBEHb HHPOPMAIIMOHHON O6e30macHOCTH. [Ipu 3TOM BaskHO NpuiaBaTh Jje-
TUTUMHOCTH IPUHUMAEMbIM PEIICHUSIM.

Nmeercss mpobiema BOBJIEYEHHSI TPAXJAHCKOTO OOIIECTBA B MPOLECC KOH-
Tpois 3a cetblo «MHTepHeT». ClleqyeT KOHCTaTHpOBaTh, YTO B COBPEMEHHOM MHpE
CYUIECTBYIOT OOIIECTBEHHBIE OPTaHU3AIUH, JIESTEILHOCTh KOTOPBIX COCTOUT B BBISB-
JICHUM NpaBOHApYLIEHUH B ceTu «VHTepHET» MOCPEeICTBOM MOHUTOPUHIA COJEpKa-
mieiicst B Helt mHpopmaru. Hanmpumep, Ha 6a3e OOmecTBeHHOM manatel Poccuiickoit
®denepanu Co31aH MOHMTOPUHIOBBIN LEeHTp «be3zonacHocTts 2.0», mpsimas 3aaada
KOTOpPOTr0, — MOHUTOPUHT BceMUpHON KOMIBIOTEPHON CETH Ha MPEAMET BBISBICHUS
caiiToB, cozieprKalluX 3aMlpelleHHy0 HHPOPMALIUIO, C TOCIEIYIOUIMM COOOLICHUEM O
Hux B PockomHuansop. Ilepuonudecku ycTpauBarOTCss MOHUTOPUHIOBBIE PEUIBI U CO
CTOPOHBI OOIIECTBEHHBIX ManmaT cyObekToB Poccmiickoit deneparuul?. Cxoxue 10
CBOMM 3aJ]lauaM OpraHU3aliy CYLIECTBYIOT U B Apyrux crpaHax. Hampumep, B Benu-
KoOputanun ectb opranmzamus «llamupyc», koTopas TpPOBOAMT HWHTEPHET-
MOHHUTOPUHT C LIEJIbIO 3aKPBITUS CAlTOB, MPONAraHIuPYOLUINX CYULHUIbI, a TAKKE Op-
rannzanus «VHTepHeT-HaOM0IeHHe», KOTOpasi 3aHUMAEeTCsST MOHUTOPHHIOM CETH Ha
NpeaAMEeT BBISBICHUS CATOB, COAEpKAUIMX WH(POPMALUIO SKCTPEMHUCTCKOM Harpas-
nenHoctu. B Kanane nmopoOHy0 1eSTEIbHOCTh OCYLIECTBIISIET HEKOMMEpUECKast op-
raausanys noj HasBaHueM KaHanckuil neHTp mo 3amure aeredl. OpraHusanus, 3a-
HUMAIOILIasicss MOHUTOPUHIOM BHUPTYaJIbHOI'O NPOCTPAHCTBA Ul OOECIEYEeHUs WH-
(dhopmanmonnoit 6e3omacuoctu, ectb B KHP: Accoumanus kubepbesonacHoctu Ku-
Tas. B ycnoBusx rio0anuzanuy HEKOTOpPble OpraHU3aluy, OCYLIECTBIISIONE MOHHU-
TOPUHT BUPTYaAJILHOTO MPOCTPAHCTBA, HOCAT XapaKkTep MeXIyHapoaHbIX. B kauecTse
npumepa Moxuo npuBectd NetBlocks. C touku 3penust cdepbl KOHTpOIsT BCe He-
KOMMEpUECKHEe OpraHu3allMd MOKHO pa3/eiIuTh Ha JBa TUMa: 1) opraHu3anuu, OCy-
LIECTBJIAIOIIME MOHUTOPUHI BUPTYaAJIbHOTO MPOCTPAHCTBA C LEJIbIO PECEUEHUs JII0-
00lf IPOTUBOIPABHOW AESATENBHOCTH; 2) OpraHU3alll{, OCYIIECTBISAIOLINE MOHUTO-
PUHT BUPTYaJIbHOI'O IIPOCTPAHCTBA C LEJIBIO NPECEUEHUSI CTPOTO ONPENEICHHBIX BH-

12 Cm.: odpunmansHelif caift O6mectsenHoi IManatel Poccuiickoit ®enepanuu, available at: https://www.oprf.
ru/ru/press/news/2017/newsitem/42692?PHPSESSID=m1v88m9fnerk651ud8g73pfl95 (Accessed 03 March
2020).
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JIOB IIPOTHBOIIPABHOW NEATEIbHOCTH (HampuMmep, AeTcKas NmopHorpadus, UHTEPHET-
MOIICHHUYECTBO, HE3aKOHHBI O0OPOT HAPKOTUYECKUX CPEICTB U IICUXOTPOIHBIX
BEIIECTB).

CymiecTByeT HECKOJBKO CIEIMATIbHBIX MpobieM B maHHOM cdepe. Ilpexne
BCETO MOXKHO MPEIIOI0KHTh, YTO MPEICTABUTEIIN HEKOMMEPUYECKUX OpTaHU3aui He
MOTYT 00JIaaTh TE€M JK€ YPOBHEM KOMIIETEHTHOCTH, YTO U TOCYIAPCTBEHHBIE CITy-
XKarye, a 3TO CocOOHO MPUBOJUTH K OMIMOKAM IMPU MPaBOBOM OlIEHKE KOHKPETHBIX
00CTOSITENCTB, HU3KOM 3((HEKTUBHOCTH paboThl. B KauecTBe KOHTpapryMeHTOB
MOYXHO OTMETHUTb, YTO HEKOMMEPUECKHE OpPraHU3alMM 3a4acTyl0 He 00JalaloT TeM
e IIMPOKUM IEepevyHEeM IOJIHOMOUUH, YTO U JOJKHOCTHBIE JIMIA OPraHOB rocyap-
CTBEHHOM BJIACTH, a HEXBATKY MPO(PECCUOHATIBHBIX HABBIKOB MOKHO PELIUTH MOCPEI-
CTBOM OpIaHU3alMM COOTBETCTBYIOIIMX KYypCOB MOBBILICHUS KBanupukauuu. Jpyras
mpobiemMa HOCUT OoJbIlle akaJeMHuecKuil xapaktep. OHa COCTOMT B TOM, YTO, IIO
MHEHHIO HEKOTOPBIX HCCIIEZOBATeNe, MHCTUTYTBHl TPa)KAAHCKOTO OOIIeCTBa HE
JOJDKHBI CO3/1aBaThCs CO CTOPOHBI TOCYAAPCTBA, MOCKOJBKY 3TO MPOTUBOPEUUT HUX
CYTH M B TaKOM CITyyae OHH IEPECTAIOT BBIPAXKATh «HAPOJHYIO BOMO». OTHAKO MOXK-
HO TPEUIOKUTh abTEPHATUBHYIO KOHIEMINIO T'PakJaHCKOTO OOIIECTBa, KOTOPYIO
aBTOpP YCJIOBHO MMEHYET rocyapcTBeHHON. C TOUKHM 3peHMs paliOHAIBHOIO MOJIXO0-
Jla U B paMKax LeJIM, COCTOSIIIEH B 00eCIeueHUN pexXuMa 3aKOHHOCTU B BUPTYaIbHOM
NPOCTpaHCTBE, (UHAHCOBas (B YaCTHOCTH, TPaHJIbl, CYOCHINH), OpraHU3allMOHHAs,
aJIMUHUCTpaTHUBHAs!, MEJUIHas MOJJepKKa OOIECTBEHHBIX OpraHU3alMi co CTOpO-
HBl TOCYJJapCTBa — BEChbMa PACIpPOCTPAHEHHOE SIBJIIEHHUE, IIPUMEPbI KOTOPOTO HEO-
HOKpAaTHO TPHUBOJATCA B HacTosiei crathe. CrenyeT MpU3HATh, YTO TOCYAAPCTBO
MOXET CO3/[aBaTh/y4yacTBOBaTh B IPOIECCE CO3MaHUS, HYXKHBIX €My WHCTUTYTOB
IpaXJaHCKOTO OOIIECTBa, OMUPAsACh Ha JIOSIIBHO HACTPOEHHBIX IO OTHOIICHUIO
K HEMY IpeCTaBUTENeH conrnyMa, a co3JaHHble/(DyHKIMOHUPYIOIIHE TAKUM 00pa3oM
HEKOMMEpPYECKHE OpraHM3allii HE BBINAJAIOT aBTOMATUYECKUA U3 OPOMTHI rpa)iaH-
CKOT0 00IIeCTBa, MOCKOJbKY, BBIIOJIHSAS COLUAIBHBIN 3aKa3 rOCyJapcTBa, 3a4acTyro
CIOCOOHBI OTpa)kaTh MHTEPECHl I'pak[JaH, PaBHO Kak U (OPMHUPOBATHCS Ha J100po-
BOJIbHOM OCHOBE CO CTOPOHBI IOCJIEAHUX, HILA IPU 3TOM Ha ONpPE/EJICHHOM 3Tarle
CBOEI'0 pa3BUTHA MOAJCPKKY Yy MyOIMYHOM BIAcTU Ui JTOCTHXKEHUS CBOMX LieJIEH.
C yuerom s3Toro mpobiieMy 3¢ (HEeKTUBHOCTH HEKOMMEPUECKUX OpPraHU3alui, MPOBO-
JIIUX MOHUTOPUHI ceTh «MHTepHET», MOKHO PELIUTh MOCPEICTBOM HPUMEHEHHS
BBIIIEYKa3aHHBIX ()OPM HX MOJAEPKKH CO CTOPOHBI TOCY1apCTBa.

OTMeTuM clenyromue UTOTM HACTOSILIETO paszena. BbIBIEHbI OCHOBHBIE
poOJIeMbl, CBSI3aHHBIC C pealn3alueil KOHTPOIbHOH QyHKIMH B ceTu «MHTepHEeT»:
AKTHUBHBIM pOCT MpaBOHAPYLIEHH, COBEpLIAEMbIX C UCIOJb30BaHuEM cetu «lHTep-
HET»; HECOBEPIIIEHCTBO MEXaHMU3MOB U TEXHOJIOTHI KOHTPOJIS B chepe BUPTYaTbHOTO
INPOCTPAHCTBA; POCT OOIIECTBEHHOTO HEIOBOJIbCTBA, CBA3AHHOTO YCHJICHHEM TOCY-
JApPCTBEHHOTO KOHTPOJS B ceTu «VHTepHET»; TPYJHOCTH MPUBJICUEHHUS] HHCTUTYTOB
IpakJaHCKOT0 O0IIECTBA K IPOLIECCY OTIPABICHUs KOHTPOIIA B ceTu «IHTepHEeT».
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IIporno3upoBanue pasBuTUs QYHKIHMH rOCyIaAPCTBA B 00J1aCTH KOHTP OIS
3a ceTbl0 «HTEpHET»

B HOBelmen nctopun oTnpaBHas TOYKA TPEHJIa HAa YCUJIIEHHWE TOCYIapCTBEH-
HOTO KOHTpOJIsI B cetn «MHTepHeT» MMeeT MecTo yxke B camoMm Hadanme XX| Beka,
YTO, IO HalleMy MHeHUI0, cBsA3aHo ¢ CIIA, n BelpaxaeTcs B IPUHATHH aIMUHUCTpA-
mueit Jxopmka byma «Ilarpuorndeckoro akra» 2001 roma kak oTBeTa Ha COOBITHS
«9/11». JlaHHOW TIPaKTHKH MPHUIEPKUBAIOTCS M MHOTHE JPYTHe CTPAHbI, HAIIPUMED
Poccuiickas @enepauus u KHP. Ilonaraem, uto ¢ yuerom Bo3pacratouieit poiu Bee-
MHUPHOH KOMIIBIOTEPHOI ceTH B MH(OPMAILIMOHHOM OOIIECTBE, a TAKIKE aKTyaJIbHOCTH
UCXOJIAIIUX OT Hee yrpo3 B Omukaifiue necsaTuiaeTus OyJeT NPOUCXOAUTh YCUIEHUE
KOHTPOJIbHOM (PyHKIIMU TOCyAapcTBa B cpepe BUPTYaIbHOIO IIPOCTPAHCTBA.

Hecmotps Ha Gonbiime ¢uHAHCOBBIE 3aTpathbl, OyIyT UMETh MECTO 3HAYU-
TEJIbHBIE OIO/KETHBIE BIIOKEHHS B pa3pabOTKy MpOrpamm, MO3BOJISIOMINX OCYIIECTB-
JSITh Pean3aluio KOHTPOJIbHOW (YHKIMH B BUPTYaJbHOM MPOCTpaHCTBE. JaHHBIH
nporecc OyIeT TECHO CBSI3aH C BONPOCAMHU 00eCHeueHHs TOCYIapCTBEHHOTO CyBepe-
Hurera B cetu «MHTepueT». [logaraem, 4To MHOTHE CTpaHBI IPSAMO OOSHKYT TOAKOH-
TPOJIBHBIX UM CyOBEKTOB yCTAHABJIMBATh BBIIICYKA3aHHBIE MPOTPAMMBbl Ha TaKETHI
U uHoe 000pyAoBaHue, odecrieunBatolee 10CTyn K cetu. [IpumenurensHo k Poccuii-
ckoit denepanyu nogoOHas Mepa BO3MOXHA B paMKax peanu3anuu nojoxeHuin de-
JnepanbHoro 3akoHa ot 02.12.2019 Ne 425-®3 «O BHeceHMM U3MEHEHHUsS B CTaThio 4
3akona Poccuiickoit denepanun “O 3amure npaB noTpedUTenei”», KOTOPhIM Mpe-
nuchIBaeTcsi o0s3aTeNbHast peiBapuTeIbHas ycTaHoBKa poccuiickoro I1O Ha ramxke-
Thl, pealu3yeMble B paMKaXx JI0rOBOPOB KYIUIM-IIPOAAKU Ha Tepputopuu Poccuiickoit
deneparyn, COrJIaCHO MEPEUHIO, YTBEPKIAEMOMY CO CTOPOHBI BiacTeil. B mogoOHbIi
nepeveHb BIOJIHE BO3MOXKHO BKIIIOUEHHE M yKa3aHHBIX mporpaMMm. B Haunbonee paau-
KaJIbHBIX CIIy4asx OyIyT UMETh MECTO MOMBITKU 00ECIeYeHHs MOJTHON NOIKOHTPOJIb-
HOCTU CBOET0 BHUPTYaJbHOI'O MPOCTPAHCTBA MM NO KpailHEH Mepe aBTOHOMHOCTH
«HAIMOHAJILHOI'O HHTEPHETa» OT BHEILIHEH CeTH, KaK 3TO ceiyac umeet mecto B Poc-
cuiickoil denepannn B paMKax «3aKOHA O CYyBEpEHHOM MHTEpHeTe», a Takxke B KHP,
rae npuctanbHo usydaercs onslT KH/IP B ykasanHom Bompoce. IIpuBenem u unble
npumepsl: B MbsiHME 10CTyn B ceTh «VHTepHET» BO3MOMKEH TOJIBKO B JIUIICH3UpYe-
MBIX «HMHTEpHET-Ka(e», KOHTPOIMPYEMBIX IPAaBUTENBCTBOM; B TypKMEHHCTaHE BO
BCEHl CTpaHe CyLIECTBYET TOJIKO OAMH Pa3pelleHHbI NpoBaiiiep, MOAKOHTPOIbHBIN
rocyaapctBy (Dashyan, 2007:288).

B nanHO# cBA3M OyneT pa3BUBATHCS TEHAEHIMS, COCTOSILAS B YBEIHUCHUU
nepeuHs 00s13aHHOCTeH MH(GOPMAIIMOHHBIX OCPEAHUKOB, CBI3aHHBIX C 00eCIIeUeH -
€M BO3MOXKHOCTH OTIIPaBJIE€HUS TOCYJapCTBEHHOIO KOHTpois B cetu «MHTepHEeT»
U YCTaHOBJICHUS PeXHMMa 3aKOHHOCTH B BHUPTYaJbHOM IPOCTPAHCTBE, a TAKXKe YXKe-
CTOYAThCSl OTBETCTBEHHOCTh 3a MX HEUCIOJHEHHE. B kauecTBe mpumepa NpuBeIeM
3akoHozgarensecTBo EC. B 2019-m roxy momyumnia ono6penue Jupekrusa EBpomneii-
ckoro napiaamenTta 1 CoBeta 00 aBTOPCKOM IIpaBe U CMEXHBIX IpaBax B paMKax e/u-
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HOTO IU(POBOTO pPHIHKA, B KOTOPOW MMeeTcs CTaThsi 13, MoJy4wBIIAsh Ha3BaHUE
«punbTp 3arpy3ok» H TMpeaycMaTpuUBaronias OOSI3aHHOCTH BIIAJCIBICB OHJIAKH-
m1atGopM ycTaHABIMBATh MPOTpaMMHBIE (DHIBTPHI, 00ECIIEYMBAIOIINE IPEIOTBPA-
IICHHE HAPYIICHUN aBTOPCKUX MpaB B ceTH «MHTepHeT». [IpuMeuarensHo, 4TO AaH-
Has CTaThs CTaja OJHOM M3 HanboJee CIIOPHBIX B YKAa3aHHOM JOKYMEHTE, HapsIy CO
ctatbeil 11, momyuuBIIel Ha3BaHUE «HAIOT HAa CCBHUIKM» (3aKpeIisieT 00sM3aHHOCTD
WHTEPHET-TUIATQOPM IUIATUTh OTYHCICHUS WM3JAHHSIM 3a IIUTHPOBAHHE MX MaTepHa-
aoB) (Eremenko, 2019: 9-22).

Kak cneyncTBue, Hen30e:KHa TCHICHIIUS IEPUOUUECKON KPUTHKH TOCYAapCTB
CO CTOpPOHBI MoJIb30BaTeNel cetu «VIHTepHeT», paBHO KaK M POCT MX HEJOBOJHCTBA B
CBSI3M C y)KECTOYCHHEM KOHTPOJIS B BUPTYaIbHOM IpocTpaHcTBe. CTpaHbl 9acTo Oy-
nyT crankuBarbes ¢ «Opdexkrom CHoyneHa». Permenue npoGieMbl BO3MOXKHO IIO-
CPEICTBOM BhICTpauBaHus 3(PPEKTUBHON CUCTEMBI paOOTHI C OOIIECTBEHHBIM MHECHH-
€M, HampaBJIeHHON Ha (POPMHUPOBAHHUE MTOZUIMU O HEOOXOIUMOCTH TOCYJAPCTBEHHOTO
KOHTpPOJIS B ceTH «VHTepHET» ¢ TOUKH 3pEHUS] HHTEPECOB HE TOJIBKO TOCY/IapCcTBa, HO
u obmectBa (Strukov, 2016:142-144).

Ha ypoBHE MEXrocyIapCTBEHHOTO B3aUMOICWCTBUS M TEOMOJIUTHYECKUX
00BbETMHEHUH OYIET YKPEIUIITHCS COTPYTHHYECTBO U MPOUCXOIUTh YHU(DHUKAIINS 3a-
KOHOJIAaTEIbCTBA B 00JIACTH MPOTHBOICHCTBUS IIPAaBOHAPYILICHUSM C HCIIOIb30BAaHHEM
UH(POPMAITMOHHO-TEIICKOMMYHHUKAIIMOHHBIX TEXHOJIOTHIA.

Kak 0Tronocok BblIlIeyKa3aHHBIX BOIPOCOB, BO3MOXKHO, YTO IOCTEIIEHHO OY-
JIET BBICTPAMBATLCS CHCTEMAa HEKOMMEPYECKUX OpraHU3alluii, y4aCTBYIOLIMX B MOHH-
TopuHre BcemMupHOil KoMIblOTepHOH ceTu. [laHHas cucTeMa JOJDKHA BKIIOYATh
B TOM YHCJIE ¥ MEKTOCYIapCTBEHHBIH aCMEeKT. DTO MOXKET BBIPAXKATHCS B POCTE YHCIIA
MEXYHApOJIHBIX OpraHW3alui, W3HAYaJbHO CO3JAaHHBIX Ha 0a3e OJHOM WM He-
CKOJIKUX CTpaH, KOTOpble OyIyT 3aHMMAaThCsl YKa3aHHOM JesTeIbHOCTHIO Ha TOCTO-
sTHHOW ocHOBE. C ApYyroil CTOPOHBI, BO3MOXKHO IMOSIBIICHHE HEKOMMEPUECKUX OpraHH-
3alyid, BBICTYTAIOMINX 3a CBOOOMY ceTH «IHTepHEeT» OT rocyJapCTBEHHOTO KOHTPOJIS
1 obecrieueHne «MHPOPMAIMOHHOMN 3KOJIOTUH», YTO MOXKET, B YaCTHOCTH, MCIIOIH30-
BaThCs ISl BOCIIPEIISITCTBOBAHMS TPOIIECCY Pa3BUTHUS CTPAH MX KOHKYPEHTaMH, a TaK-
K€ YBEIUUCHHS UX PEIyTALMOHHBIX M3JIEPIKEK MPU YCHICHHU TAKOTO KOHTPOJIS TO-
cpencTBOM (OPMHUPOBaHKS B HUX HETaTHBHOTO OOIIeCTBEHHOro MHeHus (Strukov,
2016:267-270).

Takum 00pa3oM, B HACTOSILEM pa3Jieie JaH MPOTHO3 Pa3BUTH KOHTPOJIBHOM
¢yHKIMU rocynapcTtBa B cepe BUPTYaIbHOTO MPOCTPAHCTBA, KOTOPBIH MO OOBEK-
TUBHBIM NPUYUHAM MPOUCXOIUT B HATIPABICHUH €€ YCHIICHHUSI.

3ak/o4yeHue
KonTponbnas ¢yHkuus B chepe BUPTYyaTbHOTO MPOCTPAHCTBA — JTAHHOCTb,

CYIIECTBYIOIAs 711 BCEX CHIIBHBIX U TEXHOJOTHYECKH Pa3BUTHIX TOCYAapPCTB COBpE-
MeHHOCTH. Ee mosiBienne — oTBeT Ha riobanbHbie mpobiaembl XXI Beka, pemeHue
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KOTOPBIX TpeOyeT rocyAapCTBEHHOTO TMPHCYTCTBUS M YCWJICHHUS KOHTPOJS B CETH
«uTepHery». Kak cnencTBrue ykazaHHOW (QyHKIMM NPUCYIIH XapaKTepHbIC TIPU3HAKH,
nens 1 (GopMBI ocylecTBiIeHus. [Iporecc ee pa3BUTHS CONPOBOKAACTCS MpodiiemMa-
MU, OJIHA U3 KOTOPBIX — HEOOXOJMMOCTh TOCTOSIHHOTO COBEPIICHCTBOBAHUS HH-
(OpMaIOHHO-TEJICKOMMYHHUKAIIHOHHBIX TEXHOJIOTHH IJISi OTHPAaBIICHHS KOHTPOJIb-
HOH JeATeNIbHOCTH, YTO TpeOyeT 3HAYMTENBHBIX 3aTpaT. B memoM i mpegoTBparie-
HUS yTpo3 WHPOPMAITMOHHON OE30MMaCHOCTH TOCYAapCTBY HEOOXOIMMO YKECTOYATh
KOHTPOJIb B Chepe BUPTYAITBHOTO MPOCTpaHCTBA. [IpH 3TOM ycuieHue rocy1apcTBeH-
HOT'O KOHTPOJISI B ceTH «IHTepHeT» 3a4acTyl0 HEraTUBHO BOCIIPUHHMAETCS CO CTOPO-
HBI OOIIECTBA, B CBSI3M C YEM CYILECTBYET 3alpoC Ha JIOTOJIHUTEIbHBIC MEXaHU3MBI
JIETUTUMAIIMH TOCYAapCTBEHHO-BIACTHBIX PELICHUH B yKa3aHHOH cdepe.
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HEWPOMAPKETUHI U CBOBEOOA BONU B NrPAXKOAHCKOM NPABE
ILJI. JIuxTep

IIeH3eHCKUH rOCYJapCTBEHHBIN YHUBEPCUTET
440026, 2. Ilenza, Poccutickas @edepayus, yr. Kpacuas, 0. 40

HccnenoBanue MOCBSIIEHO aKTyalbHBIM IIpoOieMaM IpaBa B chepe NpUMEHEHUS Helpomap-
xerunra. Ilepexos oT TOBapHOH 3KOHOMHUKHM K 3KOHOMHKE BIIEYAaTICHUII BO MHOTOM CBSI3aH C TE€M, 4TO
BCE 4allle KPyNHbIE KOMIIAHUU UCIOJIb3YIOT HOBbIE METO/bl MOHUTOPUHIA PabOTH MO3ra JUIs IOBBIIIE-
HUs 3G GEKTUBHOCTH MPOU3BOJICTBEHHOW M TOPTrOBO# cTpaTeruii. 113-3a MOTEeHIMAILHONW BO3MOXKHOCTH
BJIMATH HA MIPOLIECC IPUHATUS PEICHU KIMEHTOB HEHPOMApKETUHT BbI3bIBAET HEOAHO3HAUHBIE OLIEHKH
CO CTOPOHBI FOPHCTOB H NICHXOJIOTOB. [lefiCTByOIIee 3aKOHOIATENBECTBO HE 00ECTIeUnBAET HaIeKaIHi
YpOBEHb PErYJIUPOBaHUS HEHPOUCCIEIOBAaHUI U MOPSAIKA UCIOJIB30BAaHUS UX PE3yJIbTaTOB HA PBIHKE.
B TO Xe BpeMms mperIoroBOpHOE BO3JEHCTBHE Ha MOTPEOUTENST MOKET COAEPKATh MPU3HAKU HCKaXKe-
HUS [PUHLUIOB CBOOOJBI 10TOBOPa, JOOPOCOBECTHOCTH M PasyMHOCTH. B cTarhe mpeamnaraercs pac-
CMOTpPETh PALMOHAJIBPHOE IOBEJICHUE HHIMBUIA — OJHY M3 OCHOBHBIX IPE3yMILUI I'PakIaHCKOTO
IpaBa — C HOBOM IO3UIIMY, YUUTHIBASI aKTyaJbHbIC PE3YJIbTaThl HEHPOIICUXOIOTUUECKUX UCCIIENOBa-
HUH M STHKO-TIPAaBOBBIE ACTIEKTHI OOIECTBEHHBIX OTHoUIeHHH. [1o pe3ynbraram pabOTHI JEeTarOTCs BBI-
BOJBI O NMPUHIUINAIBLHON BO3MOXKHOCTU OTPAHHUYEHUs AMHAMU4ecKoil (opMbl CBOOOBI BOIU B JIOT0-
BOPHOM 00s13aT€NBCTBE (BIUIOTH A0 OTKAa3a OT CHENKH) MPU HAIWINH YCIOBHH, CBS3aHHBIX KaK HEIO-
CPEIICTBEHHO C MCHXO(QU3UOIOTUYECKUMH XapaKTePUCTUKAMHU KOHTPAreHTa, Tak U ¢ OCOOEHHOCTSIMU
HEHpOMapKeTHHIOBOTO BO3/AECHCTBHSA 110 KOHKPETHOMY J0roBOpYy. OTMeuaeTcs akTyaabHOCTh HePapXu-
YECKUX KOHIIEIIIUN aBTOHOMUM BOJIH, B KOTOPBIX UHIUBUAYATIbHBIN BHIOOP IOUICKUT IIPAaBOBOM 3ally-
TE€, €CIM OH OTpPakaeT IOJUIMHHYIO BOJIO, COOTBETCTBYIOIIYIO 3CCEHLIMAIBHBIM LEISIM U IEHHOCTSIM
cyonekra. OTCYTCTBUE IOPOKOB OCBEIOMJIEHHOCTH U JOOPOBOJBHOCTU B TAKUX CIydasx sBISeTCS
KITFOYEBBIM aCIIEKTOM peaTM3alliy IPUHIUIIOB CBOOOBI IOTOBOPA H Pa3yMHOCTH, CBS3aHHBIX C IIPHHS-
THEM OCO3HAHHOTO PEIICHHUs IIPH BCTYIUIEHHH B 0053aTEIBCTBO.

KnrodeBble c1oBa: HelipoMapKeTHHT, cBOOOA BOJIH, CBOOOA AOrOBOpa, OTKa3 OT AOT0OBOpa,
MIPUHIUI JOOPOCOBECTHOCTH, IIPHHIIMI Pa3yMHOCTH

KonduKT MHTepecoB. ABTOp 3asBiIseT 00 OTCYTCTBUHM KOH(IINKTa HHTEPECOB.
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NEUROMARKETING AND FREE WILL IN CIVIL LAW
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Abstract. The research is devoted to topical issues of law in the field of neuromarketing. The
transition from commodity economy to economy of impressions is largely due to application of modern
methods of monitoring brain functioning in order to increase efficiency of production and trading strat-
egies. Due to the potential ability to influence the decision-making process of clients, neuromarketing
attracts mixed opinions from lawyers and psychologists. The current legislation does not provide an ap-
propriate level of regulation of neuroscience and their results in the market. At the same time, the pre-
contractual impact on the consumer may contain signs of distorting the principles of freedom of con-
tract, good faith, and reasonableness. The article proposes to consider the rational behavior of an indi-
vidual — one of the main presumptions of civil law — from a new perspective, given the current results
of neuropsychological research and ethical and legal aspects of social relations. The results of the work
allow to speak about fundamental possibility of limiting the dynamic form of free will in a contractual
obligation (up to the refusal of a transaction) if there are conditions related both directly to the psycho-
physiological characteristics of the counterparty and the pe-culiarities of neuromarketing effects under
a specific contract. The relevance of hierarchical concepts of autonomy of will is noted; these are the
situations when an individual choice is subject to legal protection, if it reflects a genuine will, con-
sistent with the essential goals and values of the person. The absence of defects in awareness and volun-
tariness in such cases is a key aspect of principles of freedom of contract and reasonableness associated
with a conscious decision when entering an obligation.

Key words: neuromarketing, free will, freedom of contract, cancellation of the contract, prin-
ciple of good faith, principle of reasonableness
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BBenpenue

Havano HOBOro ThicsiueneTus 03HaMEHOBAJIOCh MHTEHCUBHBIM MPUMEHEHUEM
JIOCTHKCHHUI KOTHUTHBHBIX HAYK B TOPTOBOM, (prHAHCOBOH M WHBIX cdepax. [lokyma-
TEJIb KaK YYaCTHHUK I'PakJaHCKO-TIPAaBOBOHM CIETKU HA ONPEICICHHBIX dTalmax MOXKET
Jla’ke He JIOTa/IbIBAThCS O TOM, YTO CTall 00BEKTOM METOINYECKOTO BO3JIECHCTBUS TeX-
HOJIOTH HEMPOMapKETHHTA.

D10 HampaBlieHUe HayKu chopmupoBasioch B Hadaige XX Beka /s H3ydeHUs
palloOHaJIbHBIX, SMOIIMOHAJIbHBIX U CCHCOMOTOPHBIX peaKuHﬁ YCJIOBCKAa HAa CTUMYIJIbL,
KOTOpBIE MOTYT MOOYIUTHh COBEPIIUTHh MOKYNKYy. OIWH U3 €ro co3aarenei — Mpo-
¢deccop 3. CMUATC — OTMEYAET, YTO C MOMOIIBI0 HEUPOTEXHOJOTUN MOXKHO JIy4Ile
IMOHATH KJIMCHTA U €0 PCAKIHNI0O Ha MAPKCTUHI'OBBLIC PA3JAPAXKUTECIIN IIYTEM MPSAMOIO
u3MepeHust npoueccoB B mo3re (Morin, 2011:131-135). Ilomumo npouero, Helpo-
MapKETHHT CIIOCOOCTBYET pa3paboTKe METOI0B MOOYKIACHHS MMOTPEOUTENS K 3aKITIO-
YEHHUIO TPaKJAHCKO-TIPABOBOM CIENKH €Ille 10 TOT0, KaK OH BBIPadOTaeT 0CO3HAHHYIO
MTO3HIIHUIO.

[Tpuknanneie 331241 HEHPOMAPKETHHTA COCTOAT B CIEIYIOMIEM:

1) ycraHoBieHue crocoOoB Hanbosee 3pPEKTUBHOTO BO3ICHCTBHS HA MO3T
¥ HEPBHYIO CHCTEMY KJIMEHTA ITyTEM CO3JIaHUs OIpe/IeICHHON peKIaMbl;

2) BBIOOp CTpaTeruu 1EeHOOOpa30BaHUsl, OPEHIAUPOBAHHS, OOIIErO MO3HIIHO-
HHUPOBAHWA KOMIIAHUHW WU TOBApaA,

3) npuMeHeHHe Pe3yJbTaTOB HCCICIOBAHHS MCUXO(U3UOIOTHUCCKUX Peak-
HHI?I U BIIMSAHHWA HE TOJIBKO HA MOKYHNATCJId, HO U Ha IIOCTABIIMKOB, [TIAPTHEPOB, 00-
IIECTBEHHOCTB;

4) yBenmdyeHUe MOTPEOICHHS 32 CYET U3YUYCHUS TPOLECCOB MOKYMATEIbCKOTO
MIOBEJICHHUS B LIEJIOM.

VkazaHHBIC 3aJavur pa3pCuIar0TCs, OCHOBBIBAACH HA I'MIIOTE3€ O TOM, YTO IIOA-
CO3HATCJIbHBIC TIPOLECCHI YeJIOBEUYECKOM NICUXUKH UMEIOT OnpeACIAOIICC 3HAUCHUC
IIpUu IMPUHATHHU pCH_IeHI/Iﬁ O IIOKYIIKax. COOTBGTCTBGHHO, IIOHUMAaHUEC HCI/IXO(i)I/I3I/IOJ'IO-
THYCCKUX aCIICKTOB (1)OpMI/Ip0BaHI/I$I HaMCPCHHUA O HpI/IO6p6T€HI/II/I TOBapa OTKPbIBACT
BO3MOXHOCTH OJIsA BLIpa6OTKI/I Y 4CJIOBCKA HCKOTOPLIX NOBCACHUYCCKHUX ITAaTTCPHOB.

Ha IIEpBOM 3TalIc HCprOMapKeTI/IHFOBble OKCIICPUMCHTBI IIPOBOJAATCA B 1mabo-
PATOPHBIX YCJIOBHUAX C IIOMOIIBIO CIICHHUAJIBHOI'O O60py,Z[OBaHI/I$[ 1L (I)I/IKCEIHI/II/I peakKk-
KU YCJIOBCKAa Ha BU3YaJIbHBIC, 060H$IT€JII>HI>I€, CMBICJIOBBIC W MHBIC PA3ApPaKUTCIIN,
AHAJIIM3UPYIOTCA U3MCHCHHA aKTUBHOCTHU PA3HbIX YY4CTKOB I'OJIOBHOTO MO3ra U CBs-
3aHHBIC C HUMHW BHCUIHUC ITPOABIICHUS. MGTOI[BI I/ICCJIC,IIOBaHI/Iﬁ BKJIFOYAKOT B ce651 pe-
THCTPALMIO NapaMeTPOB pPabOThl CEpAECYHO-COCYIMCTON CHCTEMBI, COKpAIlIEHUH JIn-
LOEBBIX MBIIIL, ABMXXCHHA I'J1a3, KO>KHO-TaJIbBAHUYECKOU pCakunu, NCUXOJIUHIBUCTU-
YeCcKUH aHaJIH3. I[J'ISI OKCIICPUMECHTOB HCIIOJIB3YIOTCA aneKTpoaHue(banorpa(me, Mmar-
HuTORHLEpanorpadus, TpaHCKpaHUaIbHAsE MarHUTHas CTUMYIALUsS u 1p. CoOCTBeH-
HBIMH HCCIIeIOBaTeIbCKUMH Jaboparopusmu oOnamatot kopropamuu Coca-Cola,
General Motors, Procter&Gamble u ap.

660 IMTPABO 1 IU®POBBIE TEXHOJIOT'



Likhter P.L. RUDN Journal of Law. 2020. 24 (3), 658-672

ITocne nabopaTopHoil anpobauuu cOOp SMIUPUUIECKUX JAaHHBIX MPOJODKACT-
Csl ¢ y4acTUEM pealbHbIX MoKymnaTeneil. KpynHsle opraHusanuy coCcTaBIIsAOT ICUXO-
rpaduyeckuii mpowb KIMEHTa: 0OCOOCHHOCTH €r0 BOCIPHSTHS JIMHTBUCTUYCCKOM,
BU3YAIBHON W Npyrod pekinamHoi wHpopmammu (Pominov, 2019:44-47). [lenaercs
9TO B LEJSIX BbICTpauBaHMsI MAPKETUHIOBBIX CTPAaTErHii HA OCHOBE CBEICHHM O ICH-
XOJIOTUYECKOM CBOEOOpa3uy Pa3IUYHBIX IPYII MTOKYyMAaTeNeH, MPOrHO3UPOBAHUS JIO-
TMKH MOBEJEHUS NPU BCTYIUIEHUH B TPaKIaHCKO-TIPABOBBIE OTHOIICHUS.

IToMumo ncuxorpaduku HEMOCPEACTBEHHO B TOPrOBBIX 3ajax WM oducax
aHaIU3y MOJBEPrarTcs OMOMETpUYECKHe JaHHbIE IOCETUTENEH, B TOM YHCIIe: YacTo-
Ta JbIXaHMs, YacTOTA CEPACUYHBIX COKpAIIECHUH, U3MEHEHHE 3JIEKTPUUECKOr0 COIpO-
THUBJIEHUA KOXHU U T.I. B Poccun HelpoOMapKeTHHrOBbIE TEXHOJOTUH MPUMEHSIOT
orepaTopbl COTOBOW CBSI3HM, CETEBOW pUTEi, OAHKOBCKHE CTPYKTYypbl. Kommanum
LIMPOKO HCIOJB3YIOT aBTOMAaTHYECKHE CHCTEMBI PACIIO3HABAHUS 3MOLMUI B CBOMX
oucax uyepe3 crenuaibHble KaMepbl HAOIIOAEHUS: CUUTHIBAIOT MUMHUKY MOCETHTE-
JIeii; oCIe Yero ajJropyuTM OLIEHUBAET U CUCTEMATH3UPYET JaHHBIE.

be3ycnoBHO, KIMEHT HE MOCBSIIAETCS BO BCE HIOAHCHI, LIETH U 337a4u HEHpo-
MapKEeTUHTOBBIX TexXHONOTui. TakuM 00pa3oM, B COBPEMEHHBIX YCIIOBHSX HAdajio
JIBYXCTOPOHHUX JIOTOBOPHBIX OTHOIIEHHMH 3a4acTyl0 HE OCO3HAETCs IOKYyIaTelIeM.
OpHako MpaxkTHKa MPeyIOTOBOPHOTO BO3JEHCTBUS B OTAEIBHBIX CIIy4asX COAEPIKUT
NPU3HAKU UCKaKEHHsI IPUHIUIIOB CBOOO/IBI I0TOBOPA ¥ JOOPOCOBECTHOCTH.

Vike cerofHs HEHMPOMApKETHHI SIBJISIETCSI HEOTHEMIIEMOM YaCTBIO IPOU3BOJI-
CTBEHHOTO IIMKJIa, MAPKETUHIOBBIX M SKOHOMHYECKHX IpoueccoB. Ero pesynbraTus-
HOCTb MOXKET 00ecredynBaTh CYLIECTBEHHOE KOHKYPEHTHOE MPEUMYILECTBO, KOTOPOE
JIOJDKHO JOCTUraThesi 0e3 HapyleHUH NOTpEeOUTENbCKUX U MHBIX MpaB yenoBeka. [l
9TOr0 Hy’KHa HE TOJIbKO KOPPEKTUPOBKA JEHCTBYIOLIETO 3aKOHOAATEIbCTBA, HO U IO-
UCK OanaHca 0a30BBIX NMPUHIMIIOB TPAXKIAHCKOTO MpaBa. DTO 00YCIOBICHO BHI30BAMHU
B 00J1aCTSX 3TUKH HEHPOMApKETHHIa M HeMpoMapKeTuHra STHKH. [lepBoe HampaBieHne
CBSI3aHO C HEOOXOJMMOCTBIO pa3pabOTKH 00111e00s3aTeIbHBIX CTaHIAPTOB HeHWpouc-
CJIe/IOBAaHUM, BHECEHUS] U3MEHEHUM B 3aKOHOAATENBCTBO O peKiIaMe, 3allluTe Mpas MHo-
Tpebureneil. Bropoe HampapieHue npezrnonaraeT HeM30eKHbIM ydeT OmnpeesieHHbIX
LIEHHOCTHBIX OPUEHTHPOB AJIs IPOTUBOJCHCTBUS pUCKaM OOILECTBA TOTPEOICHHUS.

C TeopeTHUYECKOI TOUKH 3pEHMsI PETYJINPOBAHNE IPABOOTHOLIEHUH 10 I10BO-
Ny HelipoMapKeTHHIa 0a3upyeTcsl Ha pa3pelleHNH «BEYHBIX» BOIPOCOB O B3aUMOCBS-
34 PalMOHAIBHOIO U UPPALUOHAIBHOIO, JOTMYECKOT0 U MHTYUTHUBHOT'O, CIIy4aiiHOro
Y IPUYMHHOT'O TIOBEIEHHUS.

Icuxodusnonorus yenoBeka U ITHKO-NPABOBbIE NP06IeMbl HelipOMAPKEeTHHI A
WzBectnsiil Heiipobuonor b. JInbet B 1980-x rogax mokasal, 4To MEXIy pe-
aKIMed Mo3ra W MPHUHSITHEM PEIICHUsT BCEra eCTh BpeMeHHO# mpomexyTok (Libet,

1985:566). DTOT «mOTEHIIMAT TOTOBHOCTH» MOKHO yYCTaHOBUTH ITyTE€M 3amepa Bpe-
MEHHU C MOMEHTa PErHCTpalii aKTUBHOCTH OTPEAEIIEHHOT0 yJacTKa Mo3ra (1o IaH-
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HBIM 3JIEKTpO3HIE(DATOrpaMMBbl) 10 MOMEHTa COBEPILEHHUS KaKOro-inbo aeHCTBuUs
(manpuMep, HaXxkaTus Ha kinaBuiny). B axcniepumentax b. JIuGera u ero kosier BpeMs
peaknuu Moriio AocTurath oT 0,5 10 7 CeKyHII, UTO SIBJISIETCS OTPOMHBIM HHTEPBAIIOM
o MepKaM HEeWpo(HU3MOIOTHH. 3aTEM OIBITHI C AaKTUBHOCTBIO OTIEIBHBIX YYaCTKOB
TOJIOBHOTO MO3Ta MPOJODKHUIINCH C IEIbI0 HE MPOCTO 3aMEPHUTh «ITOTSHIIHAT TOTOB-
HOCTH», HO OTPEJICIIUTh PEIICHUE YeJIOBeKa 10 JaHHBIM aIllapaTypsl 0 HETOCPe.I-
ctBenHoro aeicteus (Soon, Brass, Heinze, John-Dylan, 2008:543). TounocTh Takoro
poJia «Ipeicka3aHui» CyIeCTBEHHO npeBbimana 50%.

Ecmm BeiBoARI b. JInGeta m0CcTaTOYHO pajvKaabHBI U CTaBST I0J COMHCHHE
caMy aBTOHOMHIO BOJIM YE€JOBEKAa KaK PAlMOHAJIBHOTO areHTa, TO JKCIEPUMEHTHI
Helipoouosora M. dpeiiga (Smith, 2011:23) no kpaiieit Mepe apryMeHTUPYIOT TUTIO-
T€3y O TOM, UYTO OCO3HAHUEe NPUXooum Ha Oojee no3oHeu cmaouu NPUHAMUs peule-
HUsl, YeM cuumanocey paree. 110100HBIC ONBITHI MOTYT HHTEPIPETUPOBATHCS Pa3iIfy-
HBIM 00pa3oM W HE SBIIIOTCS OJHO3HAYHBIM JI0KA3aTEILCTBOM JIETCPMUHUPOBAHHO-
CTH HaMEpEeHHs WHIMBHUIA, HO OHH CTaBAT BOMPOC O IMpejesiaXx aBTOHOMHUHU BOJIH de-
JIOBEKa C TOYKH 3PEHHS TTOBCEIHEBHOM JCSITEILHOCTH, B TOM YHUCIIC TIPU BCTYTUICHUT
B TPaKIaHCKO-TIPABOBBIC OTHOIIICHUSI.

Pe3ynbTarhl paccCMOTPEHHBIX UCCIENOBAHUNA M TIOCTPOEHHBIE HA HUX KOHIIETI-
UM HEHpPOHAYK BXOJST B OINpEAEIEHHOE MPOTHBOPEUUE C Teopuer cBOOOBI BOJIH,
CJIOKUBILIEHCA B IOpUINYECKON Hayke. ['pakJaHCKOe MpaBoO HE JIOMYCKAaeT pas3felie-
HHE CyObeKTa JJOroBopa Ha MO3T M TeJO (JMYHOCTh U TKaHb), @ CYObEKTHBHOE OTHO-
[IEHHEe K CJEJIKe — Ha ATalbl PallMOHAJILHOTO PEIIeHUs U 0eCCO3HATEeIbHOTO HaMe-
penus. C qpyroit CTOPOHBI, ISl TICKXOJIOTHH, OMOJIOTHH, KOTHUTUBHBIX HayK HECBOM-
CTBEHEH TOIXOJ, B KOTOPOM IMPUPABHUBAIOTCS TOHATHS «YCIOBEK» U «UHIUBHUIY,
CHHIUBUI» U «MO3T», KMO3T» U «TEJIOM.

Bosee Toro, moctmwkeHHs HEHpoPHU3MOIOTHH HEOOXOAMMO IPEIIIOIAraroT
JabHEHIee JAeyKTUBHOE JIBIKCHHUE: ONPE/ICICHUE YYaCTKOB MO3ra, «OTBETCTBCH-
HBIX» 32 pa3InYHbIe 3BE€HbsI MPOLIECCa MPH OCYIIECTBICHUN BbIOOpa uenoBekoM. YacTh
TOJIOBHOTO MO3ra — THUIIMIOKAMIT — OTBEYaeT 3a paclo3HaBaHUE TOBapa, KOTOPBIN
KJIMEHT paHee BUIEN B peKjaMe, MUHIAIEBUIHOE TENIO JOMOIHAET ATOT (aKT SIMOLHUO-
HAJILHBIM OTHOIIIEHHEM K HEMY, a B JIOOHO 70J1€ HEOKOpTeKca (POpMHUPYIOTCS paLno-
HaJIbHBIE IOBOJIBI O 11e7IECO00PAa3HOCTH KOHKPETHOM IpakIaHCKO-TIPAaBOBOM CIEIKH.

3HaHUe yKa3aHHBIX MPOIECCOB U JPYTrUX OCOOCHHOCTEH nepeaadu nHpopma-
LMY MEXIY OTAeJaMH MO3ra, OTBEYAIOIIMMH 32 3MOLMH WM PalMOHAIbHOE MPUHS-
TUE PELICHHUH, CTAHOBUTCS OCHOBOM JUIsl pa3paO0TKU HEHPOMapKETUHIOBBIX TEXHOJO-
THi{; TO3BOJISIET IPOU3BOAUTENSAM YBEJIMUUTh KOJIMYECTBO CIOHTAHHBIX MOKYIOK.

Bb1Bo/IbI HEWPOOHOJIOrOB HE MOATBEPKIAAIOT HEU30EKHYI0 IMOLMOHAIBHYIO
MpeIONPEAeTICHHOCTh JOTOBOPHOTO MPABOOTHOIIEHUS, HO JIOKa3bIBAIOT, YTO BOJIEBOE
pelIieHre mpHu OCYIIECTBICHUH BBIOOpA YaCTUYHO MOXKET (POpPMHpPOBATHCS B cdepe
Oecco3HaTebHOTO. YenoBeK CrocoOeH palioHAIBHBIM YCHIMEM OCTaHOBHUTH MPO-
IIECC, 3aMyIICHHBIN B OMPEACIEHHBIX YJacTKaX Mo3ra, HO 0€3 STUYECKHX, MPaBOBBIX
Y WHBIX OTPaHUYUTENIeH CIeNaTh 3TO 3HAUUTEIBHO CIIOJKHEE.
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[Tomumo mpoyero, npuMeHEeHNEe METOIUK HEMPOMapKETUHTa 3aTparuBaeT psij
STUKO-TIPaBOBBIX MpoOieM: obecrieueHrne KOH(UACHIIMAILHOCTH HEHpoucclieoBa-
HH; NOTEHI[MATbHOE HABI3BIBAHUE IIMPOKOMY KpPYTy MOKYIIATENEN pEelIeHNH, BBIpa-
OOTaHHBIX Ha OCHOBE aHAIM3a PEAKLIUH MaJOH TPyIIIbl; BO3MOXHOCTh AMCKPUMHHA-
UM TI0 PSAY MPU3HAKOB (TaK, JIIOJM C MCUXUYECKUMHU WIH (GU3UOJIOTHYECKHUMHU OCO-
OCHHOCTSIMH, KaK MPaBWJIO, HE TIOMAJAI0T B BHIOOPKY); MCIOIB30BAaHUE PE3YIIHTATOB
HEHpOUCCIIeI0BaHUM C IENBI0 pacpOCTPaHEHHs TOBapa, HAHOCSINIETo yIepo 310po-
BbIO, SKOJIOTMYECKOM 0€30MacCHOCTH; YSI3BUMOCTD MIPH MPUHITUH PEIICHUHN O MOKYTKE
JIOABMU C OCIA0JIEHHONW CIIOCOOHOCTBIO PAllMOHAJIBHOTO BHIOOpAa B CHIIy Pa3HBIX
npuyurH (Bo3pacTta, 60J1e3HH, HACTPOCHHS ) U APYTUe HAPYIIEHUS TPaB MOKYTaTesl.

B 3apyOexHbIX CTpaHax Yyxe CIOXWIOCh IIOHUMaHUE HEOOXOIUMOCTU
BHEIIIHEr0 PEeryJMpOBaHUsl NIPAaBOOTHOLIEHUH HENOCPEICTBEHHO B cepe mpoBeje-
HHUSI M UCTIONIB30BaHMSI PE3yILTATOB HEHMpOUCCIeI0BaHui. Acconnanueii Helpomap-
KETHHTOBBIX HAayK M Ou3Heca OblT pa3padboran Konmeke 3THKK HEHpOMapKeTHHTOBBIX
uccnenoBanuii’. JOKyMeHT pa3paboTaH B IeNSX BOCCTAHOBJIEHHS JOBEpUs OOIIe-
CTBEHHOCTH K AESITEIbHOCTH HEHPOMAapKETOJIOTOB; OOECIeUEeHHS 3alUuThl KOH(H-
JEHIMAIbHOCTH YYaCTHUKOB HCCIEAOBAHMS; 3aAIMTHl KOMIIAHMM, 3aKa3bIBAIOIINX
HellpoMapKeTHHIoBble uccieoBaHus. Ero nonoxenus 003bI1BaloT UccieoBaTesnei
HE BBOJMTH yYAaCTHUKOB IKCIIEPUMEHTOB B 3a0JyXJEHUE, MOIb3YsICh UX HEI0CTa-
TOYHBIMHU 3HAHUSMU B HEMPOOHMOJIOTHU; 3alpelialoT BOBJIEKAaTh YYACTHUKOB B pe-
KJIAaMHBbI€ aKIIMM WM HaBSI3bIBaTh MM OIPEACIICHHBIE TOBAaphl IMOCIE MPOBEACHUS
oOcieoBaHMs;, 3aJayd HCCIIEIOBAaHMs JOJDKHBI OBITH SICHO JOBEACHBI O BCEX
YYaCTHUKOB OIBITOB; YYACTHUKH 00JIaJal0T MPaBOM Ha JII000# cTaauu MccienoBa-
HUS OTKA3aThCs OT JAIbHEUIIETo yJacTHs U MOTpeOOBaTh yNalICHUs JaHHBIX 00 UX
NEPCOHAJILHOM YYacCTHH B IIPOEKTE.

[Mpucoenuuenue k Komekcy »Tuku siBisieTcss 00s3aTENbHBIM YCIOBUEM JUIS
BCEX OpraHu3aluil (B UX YHCIE €CThb HECKOJIBKO POCCHICKHX), KOTOpPbIE BCTYyHAarOT
B AccoumManuio HEHPOMapKeTHMHIOBBIX HayK W OwusHeca. OmHAKO €IMHCTBEHHOM
caHKIMeH 3a HapylleHue paccmarpuaeMoro Kojekca siBiseTcst IpeKpalieHue 4ieH-
CTBa B ACCOLMALINY.

[IpencraBisiercs, 4TO CErOAHS CIOXKWINCH MPEANOCHUTKN AJIsl PUHATHS CIie-
UATTM3UPOBAHHOTO HOPMATUBHOTO aKTa JHOO BKIIOUEHHE COBOKYITHOCTH HOPM B J€ii-
CTBYIOLIME KOIU(PUIMPOBAHHBIE aKThl ISl PETYJIUPOBAHUS pacCMaTPUBAEMbIX OTHO-
menuil. K HanOosiee akTyallbHbIM HamnpaBiIeHUSIM OXpPaHbI IPaB M CBOOOJ YeslOBEKa
Ha COBPEMEHHOM YpOBHE pPa3BUTUSl KOTHUTHBHBIX HAyK CJEIyeT OTHECTH 3alIUTy
KOH(UACHIIMATBHOCTH KIIMEHTOB, HEJJOMYCTUMOCTH HEAOOPOCOBECTHBIX MPAKTUK B Pe-
KJIaMe, BO3MOKHOCTH TMpPHU3HAHMS HEJCHCTBUTEIbHBIMU CHENOK, COBEPILIEHHBIX MOJ
BO3/ICIICTBEM HEHPOMApKETHHTA.

1 Code of Ethics of The Neuromarketing Science & Business Association, available at: http://www.nmsba.
com/ethics (Accessed 28 April 2020).
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[TonbITKK pazpeleHus] NepeyrcIeHHBIX MPoOJeM HEH30€KHO NPUBOAAT K
BBIBOJIy O TOM, YTO CETOJIHSI HEONPaBJaHHO BBICTPAUBATh IIyXHE CTEHbI MEXIY NICH-
X0(U3NOIOTHYECKUMH, COIMATIBHBIMHU M STHKO-TIPAaBOBBIMH aCTIEKTaMHU MPOTHBOICH-
CTBHSI CYIIHOCTHBIM pUCKaM pa3BuTHs obmectBa. @opmupoBanne u GyHKIHOHUPO-
BaHHE TPABOBBIX MHCTUTYTOB HEHU30EKHO MPENOJaraeT SKCTEPHAIUCTCKUNA IyTh,
OCHOBaHHBIM Ha JTOCTWIKECHHSX PA3IWYHBIX OTpaciied 3HaHWi. Pe3ynpTatsl nccieno-
BaHMH KOTHUTHUBHBIX OCOOCHHOCTEH WHAMBHIA IMPEIOCTABISIOT BO3MOXKHOCTH IIO-
HOBOMY B3IJISIHYTh Ha PSJI IOPUANYECKUX KOJUTU3UN, CTOSIINX TIepe]] YETOBEKOM.

OCOOEHHOCTh TaKOH METOJIOJIOTHH 3aKII0YaeTCsA B TOM, YTO OHA SBIISICTCS HE
TOJIbKO MEXJIUCUUIUIMHAPHON, HO U MeXypoBHEBOM. [locTaBiieHHbIE BONIPOCH! MIPE-
MOJIATal0T YYeT 3aKOHOMEPHOCTEH B3aMMOJACUCTBUS MEXKAY MPOLIECCaMU CIIETYIOIINX
YPOBHEI1:

1) ueitpobuosornyeckoro (crerudruka MeXaHH3MOB PabOThI MO3Ta M HEpPB-
HOU CUCTEMBI NIPU MPUHSITHH PEIICHUH O TOKYTIKE);

2) TICHUXOJIOTUYECKOrO (KOTHUTHBHBIC TTATTEPHBI IIPU OCYIIECTBICHHN BEIOODA);

3) conuanabHOro (pa3yMYHbIe ACHEKTHI BIHSHUS OOLICCTBEHHOW Cpejbl Ha
IPa)<1aHCKO-IIPaBOBbIE OTHOLIECHHUS);

4) 3THKO-TIPAaBOBOTO (COBOKYIMHOCTh KOHTEKCTYalbHBIX (DAKTOPOB TMOBEjIE-
HUS MHAMBHUAA TMPU YCTAHOBJICHWU BHYTPEHHHMX W BHEIIHUX T'PAHMI] BO3MOKHOTO
TTOBEJICHHMS ).

OnuH U3 Ir1aBHBIX BOIPOCOB IOPUANYECKON HAYKH B CBETE NPUBEIECHHOW Me-
KYPOBHEBOW METOJOJIOTHH OyNeT CBsA3aH C MOHHMMAaHHUEM TOTO, HA OCHOBE KaKHX
IPUHIIMIIOB ¥ AJIFOPUTMOB JIOJDKHO (POPMHPOBATECS I'PAKIAHCKOE IIPABO B YCIOBUAX
COLMAJIHBIX KOMMYHUKAIMH, 4TOOBI OBITh NPHHATHIM YEJIOBEKOM Kak Ouojormue-
CKUM BHJIOM.

CTOpOHHMKH pa3BUTHs HEHPOMAapKETHHIA MTOIYEPKUBAIOT €T0 MOJb3Y VIS M0-
TpeOuTesIel: OH CIIOCOOCTBYET IOHMMAHUIO TOTO, KAKHE BEIIU ACHCTBUTEIBHO HYX-
HBI JIIOIsAM; Kakue (akTopbl HambOonee 3(PPeKTHUBHBI NMpU yOEKJICHUU KIMEHTA
B IOKYIIKE IIOJIE3HOTO M KAa4eCTBEHHOTo ToBapa. OmHAKO MCUXO(HU3HOIOTHYECKOE
BO3/ICHCTBHE TaK)XK€ MOXET OBITh MCIOJIB30BAHO ISl HABS3bIBAHHS HEHYKHBIX TOBa-
POB U obecrnieueHus MPOYHON NMPUBSA3aHHOCTH K OpeHay. VIHTeHCHBHOE BO3IEHCTBHE
Ha SMOIIMH, a HE Pa3yM KJIMEHTA BJIeUeT JalbHEIIee paciiupeHue moTpeOIeHus, 4To
CO3/1aeT PUCKH TSl COIMAILHOM U IKOJIOTUIECKOM OE30TTacCHOCTH.

Cornacno nonoxxenusiM Koncturymuu (myHkT 3 ctateu 55) u I'paxknanckoro
kozekca Poccun (myHKT 2 ctatbu 1) rpakiaaHCKUe MpaBa MOTYT ObITh OIpaHUYEHBI
B TOM Mepe, B KaKOM 3TO HEOOXOJMMO B LIEJSIX 3aIUThl OCHOB KOHCTHTYIIMOHHOTO
CTpOsl, HPABCTBEHHOCTH, 3/I0POBbS, NPAB M 3aKOHHBIX MHTEPECOB APYIHX JHMI. 3Ha-
YUMOCTb NEPEUYUCICHHBIX YIPO3 I03BOJIIET TOBOPUTh O BO3MOKHOCTH OIPAHUYEHUS
HeponpakTuk. Koncrtutyumonsusii Cyn Poccuiickoit ®enepanuu HEOJAHOKPATHO
yKasbIBaJl Ha TO, YTO CBOOO/A JOroBOpa cama o cebe He JOJDKHA NPUBOJUTH K yMa-
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JICHHUIO JPYTUX OOIICNPU3HAHHBIX TPaB M CBOOOJ YEJIOBEKA; HE SBJSACTCS aOCOIOT-
HOIl M MOKeT ObITh orpaHndyeHa’. OJHAKO XapaKTep MOJ0OHBIX OFPAHMYCHNH B Kak-
JIOM KOHKPETHOM CJIydae JOJDKCH ONMPEIESIThCSA Ha OCHOBE KOHCTHUTYIIHOHHOTO TIO-
JIOKEHHUS O 3HAUMMOCTH MHTEPECOB, Al KOTOPBIX CYy)KaeTcs cBO0O0/1a JT0TOBOPA.

OObluan OTHOINCHHWI B paMKax KYIUIU-TIPOJAXKH HE MPEINOJIaraloT MOUCK
YSI3BUMOCTH KOTHUTHBHBIX M 3MOIIMOHAJIBHBIX PEaKIMid TOKYIATENs B LENIX 3aKIIH0-
YEeHHUS JI0rOBOpa Ha OCHOBE YYBCTBCHHOTO, & HE PallMOHAJILHOTO BBIOOpA. ITO OCO-
OCHHO Ba)KHO, €CITU B PE3yJIbTATe CIIOHTAHHOMN C/ICIKH YEIOBEK OKAa3bIBACTCS B TSKE-
JI0M (PMHAHCOBOM TOJIOKCHHMU.

3HAYUTENBHBI POCT MOTPEOUTEIHCKOTO KPEAUTOBAHMS, MHBIE COIMAJIbHbBIC
1 OKOJIOTUYCCKUC PUCKU 3aCTABJISIIOT paCCMATPUBATh OTHOIICHUA MCKAY KPYITHBIMU
TOProBbIMU KOpIIOpallWsMU U HACCJICHUEM C TOYKH 3PCHHUA OTPACICBOIO IMPUHIMUIIA
0 3aIpeTe 3aBeIOMO HEJJ0OPOCOBECTHOTO OCYIIECTBICHHS IPAXKIAHCKHX MPAB.

B Takom citydae BO3MOYKHOCTh OIpaHHUYCHHs CBOOOIBI JOrOBOpa OY/ET 3aBH-
CeTh KaK OT KPUTEPHEB, HEMOCPEACTBEHHO CBSI3aHHBIX C TMCHXO(U3UOIOTHYSCKUMHU
XapaKTePUCTUKAMHU CTOPOHBI CJICJIKH, TaK M OT BHEIIHUX YCIOBHH, K KOTOPBIM CIIEIY-
€T OTHECTH OOIMEe HEeraTUBHBIC MOCIICJACTBHS €€ COBEPIICHHS, B TOM YHCJE YIPO3bI
COILMAJIbHON CTAOMIIBHOCTH M JPyTHe MPoOIeMbl TOJTHOIEHHOTO Pa3BUTHS OOIIECTBA
Y TOCy1apCTBa.

HeiipomapkeTHHI 1 cB0001a 10roBopa

HeiipomapkeTnnr obnagaer O0NbIIUM MOTEHIIUATIOM JUJIsl OTPAaHUYEHUSI CBO-
00161 BOJIM MHIIUBHUJIA 110 CPABHEHHUIO C TPAJUIIMOHHBIMUA PHIHOYHBIMH HHCTPYMEHTA-
mMu. OHaKO BaXKHOCTH C(pephl IPaKIaHCKUX MMPABOOTHOLICHUN HE JOIYCKAeT IIHUpPO-
KO€ HCIIOJIb30BaHHE METOJI0B MAaHMITYyJTUPOBaHMs OECCO3HATENbHBIMU HMITYJIbCAMHU
YenoBeka. B IensX MCKIIOUeHHs TaKOro poja PUCKOB HEOOXOIMMO, MPEKIE BCETO,
HAWTH 00IIMe MOIXOAbl PA3UYHBIX OTpACieil 3HAHWIA: CPaBHUTH NOHUMAaHUE CBOOO-
JIbl BOJIM B KOTHUTHBHBIX HayKaX U B IIPaBe.

ITcuxodusnonorus TOJAKyeT CBOOOAY BOJIM KaK CyOBEKTHBHYIO CIIOCOOHOCTb
K JICUCTBUIO, MPEIIOJIararolly0 ero HHUIMUPOBAaHUE, YIPABICHHE M KOHTPOJIb HaJ
HuM. [Ipu 3TOM OTMEYaeTcs, YTO OIMOKU MHTPOCIICKIUH U JAPYTHe KOTHUTHBHBIC HC-
Ka)KCHHUS He MO3BOJISIFOT MpoBo3miammars ee abcomoraocts (Wilson, Dunn, 2004:493).
V denoBeKa HET MOJHOTO JIOCTYIa KO BCEM BHYTPEHHHM MpoLieccaM, B pe3yibTaTe ye-
ro MPOMCXOAUT Hem3OexkHas AedopManusi BOCHPUSATHS COOCTBEHHBIX YyBCTB M IMO-

2 TlocTaHOBJEHHE Koncrurymuonnoro Cynma Poccuiickoit ®emepanuu ot 23.01.2007 Ne 1-IT «Ilo memy
0 NIpOBEepKe KOHCTUTYLMOHHOCTHU TOJIOKEHUH MyHKTa 1 ctateu 779 u myHkra 1 ctateu 781 I'paskmanHckoro
konekca Poccuiickoit ®enepauuu B cBs3M C xanobamMu oOIIecTBa ¢ OTpaHMYEHHOW OTBETCTBEHHOCTHIO
“ATeHTCTBO KOpIIOpaTUBHOW Oe3omacHoCTH” U rpaxkaanuna B.B. Maxkeea» // Bectnuk KoHcTuTynmoHHOTO
Cyna Poccuiickoit ®eneparuu. Ne 1. 2007.
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uuil. YCIOBHOCTh CBOOOJIBI BOJIM, MTOMUMO TPOYEro, MOATBEPIKIAECTCS HEBO3MOKHO-
CTBIO YETKOTO pa3/ielieHHsI MHTYUTHUBHOW HJICH M OCO3HAHHOTO HAMEPEHHUSL.

B cBoto ouepens, TOKTpUHAIBHOE TOHUMaHUE CBOOO/IBI BOJM B IIUBHIIMCTHKE
(opmMHpyeTcss Ha OCHOBE KAaTErOpUH TI'Pa)XTaHCKOW MPaBOCYObEKTHOCTH, KaK HHIH-
BUyaJbHas cBOOOa TOOPOBOIIFHO M HE3aBHCHMO NMPUHUMATH PEIICHHE 00 y4acTHH
B KOHKPETHOM TPa)KJIaHCKOM ITPABOOTHOUICHWH M ONpeAessaTh ero ycinosus (Man-
dzhiev, 2017:12). KitroueBoi MpHUHIKIT YaCTHOTO MpaBa CPOPMYIIHPOBaH B cTaThe |
I'paxxmanckoro xoaekca Poccutickort deaeparuu: GU3NUECKUE W IOPUANYCCKHUE JIUITA
NpUOOPETAIOT M OCYLIECTBIISIOT CBOM TPakKIaHCKUE TIpaBa cgoell 8o/eli U 8 C8oemM
unmepece;, He JOITyCKaeTcs MOHYXKACHHE K JIOTOBOPY, 3a MCKIIOUYEHHEM OrpaHUYEH-
HOT'O YHMCJIa CIIy4yaeB. DT OCHOBOIIOJIAralollye Havajga 00ecrneunBaroT ruOKoe U MHH-
[IMAaTUBHOE OCYIIECTBIICHUE MPEANPUHUMATENBCKOM IEATEIBHOCTH, a TAKXKE Pa3BUTHE
SKOHOMHYECKOH c(hephl 00IIECTBEHHBIX OTHOIICHUH.

Bripatomuiica pycckuit nuBuinuct M.A. [TokpoBckwii, paccyxaasi 0 pa3inyu-
SIX KOHLIENIIMM BOJIM U KOHIICTIUHM BOJICH3bSBICHHS NPH BCTYIUIEHHMH B 00s3aTeNb-
CTBEHHBIE OTHOIICHHS, YOSIUTENIFHO 000CHOBBIBAI IPUOPUTET NEPBOM IS Ipax1aH-
CKOTO TIpaBa: «BCE HOBEHINNE 3aKOHOJATEIbCTBA B BU/I€ OCHOBHOTO MPHUHIIUIIA B 00-
JaCTH JIOTOBOPOB MPHU3HAIOT MPHUHIMII HE M3bSBICHUS, A BOJIU: TOJBKO COTJIAaCHAs
U TIOJUIMHHAST BOJII CTOPOH MOKET MOCTY>KUTh OCHOBaHHEM [JIsi BO3HUKHOBEHHS
NpenojiaraéMbIX JIOTOBOPOM TpaB M 00si3aHHOCTEH. B HOpManbHON Tpa)aaHCKO-
MIPaBOBOH KM3HH HE clienasi CIIy4aiiHOCTb, a TOJIbKO CO3HATeNbHasi U CBOOO HAS BOJIS
JIOZIe MOXKET OBITh MOCTaBJIEHA B KAYECTBE AKTHUBHOTO, MPABOTBOPSILIEIO areHra.
TonbpKO B MPHUHIUIIE BOJIM MOXKET HAWTH ce0e HaJuiexallee BHIpaKCHUE Uesl 4acT-
HOW aBTOHOMHUM JIMYHOCTH, MU OTKa3 OT 3TOr0 NMPHHLMUMA JHUIIWI OBl TPaskIaHCKOe
NpaBo TOW apHaJHUHOW HUTHU, KOTOpPasi €AMHCTBEHHO MOXKET MPOBECTU €T0 uepes3 3a-
IyTaHHbIH JaOUPUHT BCEBO3MOXKHBIX Koyutn3ui» (Pokrovskii, 2013:236).

C TouKH 3peHHs IOPUANYECKON JOKTPHHBI HHTEPEC MPECTABIsIET COOTHOIIIE-
HHE BOJIM M BOJICU3BSBJICHUS HA PA3JIMYHBIX YPOBHSX €JIMHOTO KOTHUTHUBHOIO IPO-
11ecca COBEpIIECHUs CAEIKHU MIPU: a) KeJlaHUU NMPHoOpecTH ToBap; 0) pa3IuyHBIX dyB-
CTBaX, CBSA3aHHBIX C 3TUM KEJIAHUEM; B) HAMEPEHUHU OCYIIECTBICHUS CIEIIKH; T) MPH-
HATHU PAIlMOHATIBHOTO PELICHHS O BCTYIUICHUU B JIOTOBOPHBIC OTHOIICHHMS; J1) HETIO-
CPEICTBEHHBIX NEHCTBHUAX MO 3aKIIOYCHHIO W HCIOJHEHUIo0 caenku. Cioga Takke
CJIEZlyeT OTHECTH MPOOIEeMbl HHTEPIPETALUH, TOPMOXKCHUS U KOHTPOJIS 32 TepPeUunc-
JICHHBIMU CTaJMSIMA MHOTOCTYIIEHYaTOTO MpoIiecca.

B rpaxnanckoM mpaBe cBOOOIa BOJIM BCerna UMeeT B¢ (hOPMBbI peaTu3aliiu:
CTaTHYECKYyI0 (CBOOOJIa 3aKIIFOUEHHS 10T0BOpA) M JIMHAMUYECKYIO0 (CBOOOA BBIXOJA
u3 orosopa). Takum 0O6pazoMm, cama BO3MOKHOCTh OJJHOCTOPOHHETO OTKa3a OT JA0ro-
BOpa SIBIISIETCSl OJTHOW W3 TpaHel CBOOOIBI BOJIM, M TaK)Ke 0OeCIedynBaeT HEOOXOaH-
MO€ pa3BUTHE SKOHOMHUYECKUX OTHOIICHHH.

Cornacno cratbe 178 I'paxknanckoro kogekca Poccuiickoit @enepauuu cren-
Ka, COBEPIICHHAs TOJ] BIUSHUEM 3a0yKICHHs, MOXKET OBITh NPHU3HAHA CYIOM HE-
JNEHCTBUTENHHOM, eclii 3a0Ty>KIeHHe OBIJI0 HACTONBKO CYIIECTBEHHBIM, YTO OJTHA W3
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CTOPOH, PA3yYMHO U O0OBLEKMUBHO OYEHUBAS CUMYayuio, He cogepuiuna Obl COEKY.
PaccmarpuBaeMoe MoJIOKEHHE KOJEKCa COJEPKHUT OICHOYHOE CYXKIEHHE — OTCYT-
CTBHE Pa3yMHOH OIICHKH PEAIbHOM CUTyalluu KakoW-mrubo m3 cTopoH. [lomoOHbBIE
obmre hopMyTHPOBKH TPEANONAraloT CyIeOHOe YCMOTPEHHE B KaKIOM OTICIIEHOM
ciydae (Savost'yanova, 2017). Ha npakTuke CyZpl IPU3HAIOT CYIICCTBCHHBIM JIHIIh
Takoe 3a0y’KIeHHe, KOTOpOe TOBIHSIO Ha caM (aKT COBEPIUICHUS CIACIKHU WU CBA-
3aHO CO 3HAYMUTEJIbHBIM HCKAKEHUEM YCJIOBHUH 10T0BOpa (HEBO3MOXXHOCTH HCIOJIB30-
BaHUS TOBapa MO HAa3HAYCHHIO, HEBEPHAsl CTOpPOHA CAENKH U T.1.). [Ipu 3ToM cymabl
BIIPaBE OLICHMBATH NCUXO()U3NOJIOTHUECKUE OCOOCHHOCTH 320 Ty K IaBIICHCS] CTOPOHBI
(HarmpuMep, BO3pacT WK 00JIE3Hb YYaCTHHKA COTJIAIICHHs). B COOTBETCTBUM C ITyHK-
ToM 2 ctathu 179 I'paxkmanckoro konekca Poccuiickoit denepaiuu cieika, CoBep-
ImI€HHas IIoA BJINSIHHUEM 06MaHa, MOET OBITH IIprU3HaHa He):[eflCTBHTeJ’II:HOfI 110 UHU-
UaTUBE OJHON M3 CTOPOH JoroBopa. OOMAaHOM CUMTAETCs MPEIOCTABICHUE HEIO-
cToBepHOU MH(DOpMaIMK TUOO0 HAMEPEHHOE yMOIYaHUE 00 0OCTOSTENhCTBAX, O KO-
TOPBIX JIUIO JOHKHO OBLIO COOOIIUTH MPHU TOH TOOPOCOBECTHOCTH, KaKas OT HETO
TpeboBaach Mo yCIOBUSAM 000pOTa.

SIBNAIOTCS M OTJENIbHBIE COCTABIISIONINE aIrOpUTMa HEHpOMapKeTHHTa
(c6op unpopmanmu 0 NCUXOPU3NOIOTUIECKUX PEAKIUAX, UCTIOIb30BAHUE BH3Yyallb-
HBIX, OOOHSATEIBHBIX, CMBICIOBBIX pa3JipakHTeNIel; CKPBITOE BO3JCHCTBHE HAa 3MO-
IIUM) TEMHU 00CTOSATEIHCTBAMH, O KOTOPBIX CTOPOHA JIOTOBOPA HE MOXKET YMaTuuBaTh?
COBOKYIIHOCTh MPHHIMUIIOB I'PaXXIAHCKOTO TMpaBa MPEANoiaracT O0s3aHHOCTh MpPO-
JIaBIla JTOBOJWTH 1O CBEJCHUS KIUCHTA IMOJHYI HHQPOPMALHUIO O NPUMEHEHUU
HEMPOMapKETUHTOBBIX MeTOAUK. OTCYTCTBHE HAIJIEKAIIETO PETYIUPOBAHUS B YaCTH
YCTQHOBJICHHUSI YETKUX KPUTEPUEB JOMYCTHMBIX I'DaHMI] BO3ACHUCTBHS Ha MOTEHIIU-
QJIBHOTO TIOKYTATENs TPU PeaH3alii MapKETUHTOBBIX CTPATEeTHi MPEACTaBISAET CO-
0011 mpoben 3akoHOAaTeNbCTBA. be3yclioBHO, PH €ro 3aroJTHEHUH HEOOXO UM TTOMCK
OanaHca HHTEPECOB MOTPEOUTENS U IPOIABIIA.

B Teopuu mpaBa MHOTOKpPAaTHO OTME4Yasaach HEJOMYCTUMOCTh YIPOLICHHOTO
MOHUMaHMs CBOOO/IbI BOJIM YelIOBEeKa Kak CyObekTa mpaBooTHomienus. Tak, k. J[Bop-
KHMH Ha OCHOBaHUU KOHIICIIITUH H. Kanra MpEAJIONKWIT BbIACJICHUEC HECKOJILKUX YPOB-
Heii apronomuu Bosi (Dworkin, 1988:15-32). TTo MHEHHIO YYEHOTO, BOJIS TIPEAIOa-
raeT BTOPUYHYIO CIIOCOOHOCTH OCO3HaBaTh M KPHUTUYECKH OTHOCHTCS K CBOUM Iep-
BUYHBIM JKEAaHHAM M SMOLMAM . B M0m06HOM MepapXuueckoil cucteMe uHOUSUOY-
A/IbHbIL 6‘bl60p noozexcum npa@oeod sauiume moJjabKo 6 mom ciyuae, eciu OH ompa-
acaem pealbHyro 607110, mo eCnmb coomeenicmeyem NOONIUHHBIM (p(ll/ﬂlOHa]ZbHO 0Co-
SHGHHbZM) yesim u YeHHOCmAM cy6beicma.

Wnes pasneneHus MHCTPYMEHTAILHOW CBOOOJABI BHIOOpA M ICCEHIMAIBLHON
ABTOHOMHHU BOJIM MOXCT UMETh 3HAYCHUEC JIA IMPU3HAHUA HeﬂeﬁCTBHTeHBHBIM 0ro-

8 Jlns onmcaHus HECKONbKHX ypoBHei Bomu JIx. JIBOPKMH NpUBOJUT TpuMep U3 Mudonoruu dpesreit I'pe-
e, korga Onucceil mpUKa3slBaeT MaTpocaM MPHUBS3aTh €ro K MadyTe Kopabdiisi, 4ToOBI yCIbIIATh IICHHE CH-
PEH, HO HE TIOJIATHCS TIEPBUYHOMN BOJIE U HE OCTAThCsl HA UX OCTPOBE.

LAW AND DIGITAL TECHNOLOGIES 667



Jluxrep I1.JI. Becmuux PY/[H. Cepus: IOpuouueckue nayku. 2020. T. 24. Ne 3. 658-672

BOpA, 3aKJIIOYEHHOTO MO BIMSHHUEM HelpoTexHosnoruid. KoHkpeTHoe 00s3aTenbCTBO
JIOJDKHO COOTBETCTBOBATH IIEJICTIONAaraHUIO0 Ha HAYAIBHBIX CTaJHUSIX BOJEBOTO pelle-
HUSI, KOTOpOE B JII000OM ciiyyae OyZeT MpeaycMaTpuBaTh MOMyYCHHE OIPEesIeHHOTO
6mara. Poccuiickuit mpaBoBen B.W. ['oneBunckuit B cepennue XIX Beka criemayonmm
00pa3oM KOHCTaTHPOBAI CYITHOCTH JIOTOBOpA: «...JUI BEPHUTENS OKOHYATEIbHYIO
LeNb 00s13aTeNIbCTBA COCTABIISIET HE JEHCTBHE JTOJKHUKA, a Ta IIEHHOCTh, KOTOPYIO
JIOJDKHUK TIEPEBOJNT Ha HETO CBOMM JICHCTBUEM, Ta MOJIb3a, KOTOPYIO OH MOJTYYaeT OT
nevictBust noypkHuka» (Golevinskii, 1872:5).

[TomoGHBIN TOAXOM JAaeT BO3MOXHOCTh PACTOPKEHUS TPakIaHCKO-TIPaBOBOI
CJIENIKH, €CIM OHA COBEpIIEHA C TIPUMEHEHNEM NICUXO0(U3NOIIOTHIECKOTO BO3/ICHCTBHS,
a TMOoJTy4YeHHbIe OJlara He COOTBETCTBYIOT LM NpuoOpeTeHus. B aTom ciydae ot-
JeTbHOMY M3YUYCHUIO TOJUICKUT BOIPOC O KOMIIEHCAIMHU TTOTEPh MPOABIIA U3-3a OTKa-
3a Ipyrod CTOPOHBI OT 00s3aTesbeTBa. OMHAKO CIEAYeT YYUTHIBATH, YTO KOMITAHHH,
UCTIONIB3YIONINE TEXHOJIOTHH HEHpPOMapKeTHHTa, SBISIOTCA MPOQEeCcCHOHATbHBIMU
yYaCTHHKAMH PBIHKA, HA KOTOPBIX B TIOJIHOW MEpe PacipoCTpaHseTcs BakHas (popMyia
B3bICKaHHS YOBITKOB: «4bs MPUOBLTE — TOTO U puck» (Krasavchikov, 1966:143).

B ycrnoBMSX KONIM3UM MPHHLIUIA CBOOOABI SKOHOMHYECKOW IESTEIbHOCTH
U MIPUHIIMIIA 3apeTa Ha 3JI0yNoTpeOsIeHrne MpaBoM pelieHre 00 0TKa3e OT MOoA00HO-
r0 JJOTOBOPA MOKET OBITh 000CHOBAHO C IMOMOIIBIO METOa B3BEIIMBAHUS Psiia KOH-
CTUTYILMOHHBIX U TPa’KIaHCKO-TIPaBOBBIX LeHHOCTeH. [Ipu 3TOM HEoOXonumMo ydu-
THIBaTh 3HAUYEHHE TAKOTO MPHUHIMIIA PUMCKOTO TpaBa, Kak «Jura scripta vigilantibus
sunty» (JaT. «3aKOHBI HAMCaHbI U1 00ApPCTBYIOIKX»). [IpeacTaBisercs, 4To B Kax-
JIOM OTZIEJIBHOM CITy4yae BOIIPOC O HEIEHCTBHUTEILHOCTH AOTOBOpA JODKEH PElIaThCs
CYyIOM C y4Y€TOM BCEX COIyTCTBYIOIIUX OOCTOSITEIHCTB IO HMHUIIMATUBE CTOPOHBI
caenku. B To ke BpeMs Ha phIHKE HEOMyCTUMBI IPAKTUKK BBEJCHUS B 3a0ITyK/ICHUE
WM arpeCCUBHOTO MapKETHHTOBOTO BO3JCHCTBUS, KOTOPHIE MOAJIEKAT OrPAaHUYCHUIO
C MMOMOIIBIO YCTAHOBJICHUS TPAHMII TOJKHOTO MOBEJCHUS B 3aKOHOJATEIHCTBE O pe-
KJIaMe, 3aIuTe IpaBa NOTpeOuTenel u T.1.

Hx cobmrogeHre MOKeT 00eCHeuYMBATBCS HE TOJBKO AHTHMOHOIIOJBHBIMH,
HaJIOT'OBbIMU W WHBIMU CPEACTBAMHU HY6J'II/ILIHO-HpaBOBOI'O peryjinpoBaHusl. ITo ana-
JOTUHU C pa3paboTaHHBIM B ['epMaHMN MHCTUTYTOM JIOTOBOpPA C OXPAHUTEIBHBIM 3(-
dexrom (Markensis, Unberath, Johnston, 2006:186), Bo3amoxxHO (OpMUpOBaHHE KOH-
LENLUK, NpeaycMaTpUBaoUIeld OTXOA OT KJIACCHYECKOW TEOpUH OTHOCHTEIbHOCTU
OTBETCTBEHHOCTH TOJBKO K CTOPOHaM CHENIKH. Torjga MCK yIOJHOMOYEHBI IOAATh
TPEThH JIMLA, YbH HMHTEPECHI MOCTPAJATH MM MOTYT MOCTPAAaTh OT ACATEILHOCTH
KOHTpareHTa. Y4YHUThIBasi 3HAYUMOCTh PACCMaTPUBAEMbIX MPABOOTHOIICHHUH, HEOOXO0-
JMMO PACCMOTPETh OCOOEHHOCTHU MPENOCTABICHUS MIPpaBa BCTYIUIEHHS B IPOLECC IO
paccMaTprUBaeMoOi KaTerOpUH J1ej1, HalpuMep, OOIIeCTBEHHBIM OpTaHU3alusaM B che-
P€ 3alUThI 9KOJIOTHUICCKUX U HOTp€6I/ITeJ'II>CKI/IX ImpaB 4€JIOBCKA.

B nmro6om citydae i orpaHndeHusi ¢cBoOOJbl IOTOBOPA HY>KHBI YOeIUTEIb-
HBIE OCHOBAHUS, KOTOPBIE OBl COOTBETCTBOBAIN MAaKPOIKOHOMHYECKOMY COCTOSIHHIO
o0IecTBa, TOJUTHYECKUM TIPEAIOCHUIKaM M Bosie HacedeHus. CeromHs MIMPOKO
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MPUMEHSIETCA TEOpHUsl MATKOro MaTepHalIM3Ma, KOTopas Halllja OTpa)K€HUe, Halpu-
Mep, B TAKUX MHCTUTYTaX TPa’kJaHCKOTO IpaBa, KaK BO3ZMOXHOCTh NMPHU3HAHUS He-
JEHCTBUTEITLHON CIIEJIKH, COBEPIICHHON peOeHKOM 00 HEeIeecItoCOOHBIM TpaXkaa-
auHOM (Tuzhilova-Ordanskaya, Luk'yanenko, 2019). IlocpenctBoM momoOHBIX 3a-
MIPETOB pean3yeTcsi PYHKIHS MO 3aIIUTe CBOOOIBI JOTOBOPA, CBSA3AHHAS C HEe00OX0-
OUMBIMU NPEONOCHIIKAMU PAYUOHAILHO20 Peuletus — OMCYmcmauem nopoKos ocee-
oomnenHocmu u 00oposoabHocmuy. KOHIENUs nepapXxudeckor BOJIH JaeT TEOPETH-
YyecKHe OCHOBAaHMs Il OrpaHMUYEHMs CBOOOJBI JOTOBOpa B Cllyyae MPOsBICHUH IO-
pOKa BOJIM, KOTOPBIE MOTYT OBITh CBSI3aHBbl C OOBEKTHBHO CIOXKUBIIMMHUCS XapaKTe-
pUCTHKaMH (HampuMmep, TsDKEIbIM (PMHAHCOBBIM IOJIOKEHHEM) MM KOHKPETHBIMHU
METOJIaMH BO3JICUCTBUS HA MoKymartens. OrpaHu4eHre TPUHIUIA TUCTO3UTHBHOCTH
UMEET LIeJIbI0 BOCIIOJIHEHHE HEJOCTAOIeil BOJU CTOPOH JI0TOBOpA, 3alLIUTy cIaboif
CTOPOHBI 00513aTEIIbCTBA.

Cornacho [locranoBnenus [Inenyma Bricero Apoutpaxkuoro Cyna Poccuii-
ckoit dezepammu «O cBOGOIE IOTOBOPA U ee Mpeenax»? B Tex ciydasx, koraa Oyaer
YCTaHOBIICHO, YTO JOTOBOP COZEpKall B ce0e yCIOBUS, SBIISIOMINECS SIBHO OOpeMeHH-
TENBHBIMH JIJIsI €€ KOHTPareHTa M CYIIECTBEHHBIM 00pa30M Hapymiaromye OanaHc UH-
TEpEeCcOB CTOPOH, a KOHTPAreHT OKa3aJcsl c1aboi CTOPOHOH, CyJ MOXKET €ro pacTopr-
HyTb. [10CKOIBbKY HUKTO HE BIpaBe M3BJIEKATh NPEUMYIIECTBO M3 CBOEr0 HEA0OpOCO-
BECTHOTO IIOBE/IEHMs, cjlabas CTOpOHA J0roBopa o0JIafaeT NPABOMOYUEM 3asBUThH
0 HEJIOMYCTUMOCTH MPUMEHEHUS HECTIPABEITUBBIX YCIOBUIA MM 00 UX HUYTOKHOCTH.

OO0p1yHO TpeboBaHKE TOOPOCOBECTHOTO MOBEACHUS B IIPABOBBIX aKTaX COCEH-
CTBYET C IpE3yMIIMEl pasyMHOCTH CTOPOH JOTOBOpa, Kak, HampuMep, B cTatbe 10
I'paxxmanckoro komekca Poccuiickort Denepanuu: «I100pPOCOBECTHOCTh YYACTHUKOB
TPaKIaHCKUX MPABOOTHOILICHUI M Pa3yMHOCTh WX JIEHCTBUIA mpenmnonaratorcs». He-
CMOTpSI Ha TO, YTO 3aKOHOJAATENb YacTO oOpamaercsi K JaHHOMY TEPMHUHY: «pa3yM-
HOCTb OxujaHui» (ctaths 434.1 ['paxgaHCKOro KojeKca), «pa3yMHOCTh TpeIBUIC-
HIsD» (cTaThs 451), «pa3zyMHO IOHUMaeMble HHTEpechD» (cTarbsa 428), «pazyMHas Iie-
Ha» (cTaThst 524), — B 1I€JIOM IO MOBOAY IIPUHIIMIIA Pa3yMHOI0 NOBEIECHHUS YYaCTHHU-
KOB I'paXJaHCKOT0 000pOTa y IPaBOBEIOB HET €MHOr0 MHEeHus. Pa3znudnele uccueno-
BaTeNIM Ha TIEPBBIN IUJIAH BBIHOCAT TaKWE BAKHBIE aCIEKThl Pa3yMHOCTH, KaK OCMBIC-
JICHHOCTB, JIOTUYHOCTb, 11eJIeco00pa3HOCTh noBeneHus cyobekra (Em, 2004:531); uys-
CTBO MEpbI, PAllMOHAIBLHOIO MOHUMaHMs 00beKTHUBHOW peanbHOocTH (Vaypan, 2018),
PaBOMEPHOCTH, 3auHTepecoBanHOCTh (Vanin, Tihonov, 2019:26-28).

CeroiHss HEOOXOIMMBI KOHKPETH3aLUsI M PAa3srpaHUYECHUE MPUHLUIIOB Pa3yM-
HOCTH, J0OPOCOBECTHOCTH, CIIPABEUIMBOCTH, B TOM YHCJIE C yYETOM JOCTH)KEHHH
B 00J1aCTH KOTHUTHUBHBIX, OMOJOTUYECKUX M TCHXOJOTMYECKHX HayK. B mpoTuBHOM
cllyyae MOJIy4aeTcsi, YTO ¢ TOUKH 3PEHUs MpaBa JOIyCKAeTCs IOCTPOCHUE «Pa3yMHBIX»
MHTEPECOB U OCYIIECTBICHHE IEHCTBUI Ha HEPALMOHAIBHBIX IICUXUUECKHX MPOIIeccax.

4 Tlocranonenue [Inenyma Beiciiero Apourpaxknoro Cyaa Poccun ot 14.03.2014 Ne 16 «O cBoGoae noro-
BOpa U ee npeaenax» / Bectauk Briciiero apoutpaxkHoro cyna Poccuiickoit @eneparmm. 2014, Ne 5.
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HeoTbeMieMbIMH COCTABIISIONIMMU PEANTU3ALUHN MIPUHIUIA Pa3yMHOCTH SIB-
JSIFOTCSL ICWCTBUS, OCHOBAHHBIC HA 3/IPABOM CMBICIIE, OCOZHAHHOM H PAllMOHAIHHOM
BBIOOpE, cOopasMepHOM OOMEHe Oyiar MeXIy CTOpOHaMH, SKOHOMHYECKOH TMpery-
CMOTPHTEJIFHOCTH, HEJIOITYCTHMOCTH HAHECEHUsI Bpea TPEThHM JIUIaM U 3HAYUMBIM
OOIIIECTBEHHBIM HHTEPECaM.

Pa3yMHOCTP B ee rpakJaHCKO-TIPAaBOBOM H3MEPEHHHU HElNb3s TIOHUMATh B CY-
ry00 YTHIMTApUCTCKOM CMBICIE: JIHIIb KaK BO3MOXKHOCTBH IOJYYEHHS CTaOMIEHOTO
1 MaKCUMaAJIbHOT'O J0XO0Ja. CJ'Ie,Z[yeT YUUTBIBATH COBOKYITHOCTH COLIMAJIBHBIX MOCJICI-
CTBUH Ui ciaboil CTOpPOHBI 00s3aTeNbcTBA M OOIIECTBA B pe3yJIbTaTe HIUPOKOTO
pacnpocTpaHeHUs CIENIO0K, OCHOBAaHHBIX HA SMOLIMSIX, @ HE pallMOHAIIEHOM BhIOOpE.

3akjarouyeHue

Hayunble noctuxeHnus B 00s1acT HEHPOOMOJIOTUHM U ICUXOJIOTMHU TTO3BOJIMIIN
HE TOJIBKO HAOJIONATh 3a MPOLECCAMH IPUHSITHS PEIICHUI YeTIOBEKOM B PA3IUUHBIX
CUTyalUsiX, HO 1 BO MHOT'OM KOPPEKTHPOBATh UX HampasieHue. [Ipuknanneie paspa-
OOTKM HEHpOMAapKETHHIa OPUEHTUPOBAHBI Ha ()OPMHPOBAHUE y WHAWBUIA OIpese-
JICHHBIX TOBEJEHYECKHX NaTTepHOB. C OMHON CTOPOHBI, K HMX IUIFOCAM OTHOCHUTCS
BO3MOXXHOCTh pacCMaTpUBaTh MBIIUICHUE MOTPEOUTENST CUCTEMHO U 00BEKTUBHO; CO-
BEPILEHCTBOBATh FOCYAAPCTBEHHYIO MOJIUTUKY B LIEIAX CO3JaHUs YCIOBUU JJIS OCO-
3HaHHOTO BBIOOpa. C apyroil CTOpoHBI, HHTEHCUBHOE BO3JCHCTBHE HA MOKyHaTeNs B
YCIOBHUAX aCUMMETPUYHOCTH MH(DOPMAIMH 10 CHIENKE COAEPKUT PUCKU HCKAKEHHS
OCHOBHBIX T'Pa’kJaHCKO-IIPABOBBIX IIPUHIIUIIOB.

VYcraHoBleHHE HaydyHO OOOCHOBAHHBIX STHKO-NPABOBBIX TI'PAHMI[ IO3BOJIUT
NPOJBHHYTHCS B OHMMAaHUH JIOTUKH TOBEJCHUS IOTPEOUTEINsl, 00ECIIEUNTh €ro Mpasa,
a TaKKe CO3JaTh MPEANOCHUIKH JJIsl HOJIHOLEHHOTO Pa3BUTHS COBPEMEHHOTO OOIIECTBA.

[TogBonst UTOr HWCCIENOBAHUIO HEHPOMAPKETHHra C TOYKH 3PEHHS CBOOOJIBI
JIOTOBOPA, MO’KHO CJIEIaTh HECKOJIBKO BBIBOJIOB.

1) CeromHs KOHLEMIMH psia HEHPOPHU3HOIOTOB O mporecce GOPMUPOBAHUS
paLMOHAIIBHOTO PELICHUs BXOIAT B ONPENEICHHOE NMPOTHBOPEUUE C TEOPHEH aBTO-
HOMUH BOJIH, CJIOXKUBILEHCS B IOpUCIIPYACHIMU. B cBsI3u ¢ 3TUM HeoOxonuma paspa-
00TKa HOBOI MEXAMCHUILIMHAPHON METOA0JIOTUH, KOTOpasi HO3BOJIMT YUYUTHIBATh 3a-
KOHOMEPHOCTH B3aWMOJCHCTBUS HEHPOOMOIOIrMYECKUX U IICUXOJIOTHYECKUX TpolLiec-
COB, TpeOyMOIMX Ha HEKOTOPHIX YPOBHSX pa3pelieHHs COLUAIBHBIX U ITHKO-
IIPABOBBIX BOIIPOCOB.

2) 3HauUTEIbHBIA POCT NOTPEOUTEIHCKOTO KPEIUTOBAHUS, COLUAIBHOE pac-
CIIOGHHE U MHBIE MPOOJIEMBI MIPEANOoaraloT pacCMOTpEHHE MPUMEHEHHs HeHpoTeXx-
HOJIOTMH € TOYKU 3pEHMs OTPAC/IEBBIX IPUHIIMIIOB O 3alpere Hexo0pOCOBECTHOIO
OCYLIECTBIICHUS TPaXkIaHCKUX IIPaB M BO3MOXKHOCTU OJHOCTOPOHHErO OTKa3a OT
CHEJIKH IIPU HApYLIEHUH aBTOHOMUH BOJIH.

3) IlpekparmieHre 7OroBOpa BOSMOXKHO JUISI 3aIUTHI €T0 ¢1ab0il CTOPOHBI PU
HPOSIBIICHHUSIX TIOPOKA BOJIM, KOTOPBIE MOT'YT OBITh COIPSKEHBI C KOHKPETHBIMU METO-
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JaMH BO3JICHCTBUSL HA SMOLUHM M 4yBCTBa MOKynarens. OTCYTCTBHE MOPOKOB OCBE-
JIOMJICHHOCTH U JOOPOBOJBHOCTU B TaKHX CIyYasX SIBISICTCS KIIOYEBBIM aCIEKTOM
peanu3anyuy MpUHITUIA CBOOOIBI TOTOBOPA, CBSI3aHHOTO ¢ HEOOXOIMMOCTRIO o0ecTe-
YEeHHUS PAllOHAIHOTO PEIICHNUS PH BCTYIIJICHUU B 00S13aTEIBCTBO.

4) B mensx IOJHOIICHHOTO OOOCHOBAaHHWS ITOJOOHBIX OTPAaHUYCHUH Ba)KHA
(opmanbHast KOHKPETH3alKs MPUHIUIIOB Pa3yMHOCTH, 100pOCOBECTHOCTH, CIIpaBel-
JIUBOCTH. BakHelIne acTieKThl pealn3anny NPUHINIA Pa3yMHOCTH OyIyT CBSA3aHBI C
OCO3HAHHBIM BBIOOPOM, COpPa3MEpPHBIM OOMEHOM OJiar MEXJy CTOPOHAMH, SKOHOMHU-
YECKOW TPEeAyCMOTPUTEILHOCTHIO, 3/IPaBbIM CMBICIIOM, HEJIOMYCTHMOCTBIO HaHECe-
HUA BpE€aa TPETbHUM JIMIAM.

5) IlpencraBnsercst 1e1eco000pa3HbIM JIOMOTHHUTH JCHCTBYIONIEE 3aKOHO/A-
TEJILCTBO COBOKYITHOCTBIO MOJIOXKEHHI TIO TPEIOCTABICHUIO TIOJIHOW MH(OpManK He
TOJBKO O MPUOOPETaeMOM TOBape, HO M MCUXO(PHU3HOIOTHYECKUX METO/IaX, UCTIONB3Y-
€MBIX MPOJIABIIOM Ha CTaJMH MPOU3BOJCTBA U MPOJBIKEHHS ToBapa. Hemobpocosect-
Hasi HEHPOMApKETHHTOBas MPAKTUKA IOJUICKUT OTPAHUYEHHIO ITyTE€M YCTAHOBJIICHUS
MIPEIEJIOB IOIYyCTUMOTO MTOBEJICHUS] B HOPMATUBHO-TIPABOBBIX aKTaxX O PEKJIaMe, O mep-
COHAJILHBIX JITAHHBIX, 00 ITHKE Hay4YHBIX HCCIICJOBAHUM, O 3aIUTE NIPaB NOTPEOUTEICH.

Bub6smorpaduueckuii cnucok / References

Dworkin, G. (1988) The Theory and Practice of Autonomy. Cambridge: Cambridge University Press.
Em, V.S. (2004) Osushchestvlenie i zashchita grazhdanskih prav [The exercise and protection of
civil rights] // Grazhdanskoe pravo: Uchebnik / Pod red. Suhanova E.A. Moscow: Volters
Kluver Publ., Vol. 1. (in Russian).
Em B.C. Ocy1ecTBieHUe 1 3allurTa rpakaaHckux npas // ['paxaaHckoe npaBo: YueOHUK /
IMox pen. E.A. CyxanoBa. M.: Bontepc Knysep, 2004. T. 1. 720 c.

Golevinskii, V.I. (1872) O proiskhozhdenii i delenii obyazatel'stv [On the origin and division of
obligations]. Varshava: Tip. O. Bergera. (in Russian).

Tonesunckuii B.M. O IpoUCXOXICHUN U JIeleHNH 00s13aTenbcTB. Bapmaga: Tun. O. bep-
repa, 1872. 310 c.

Krasavchikov, O.A. (1966) Vozmeshchenie vreda, prichinennogo istochnikom povyshennoj opas-
nosti [Compensation for damage caused by a source of increased danger]. Moscow:
Yuridicheskaya literature Publ. (in Russian).

Kpacasuuxos O.A4. Bo3melenue Bpea, IPUUMHEHHOTO HCTOYHUKOM MOBBIIIEHHOHN orac-
noctu. M.: FOpunndeckas nureparypa, 1966. 560 c.

Libet, B. (1985) Unconscious cerebral initiative and the role of conscious will in voluntary action.
The Behavioral and Brain Sciences. 8 (4). 529-566.

Lindstrom, M. (2012) Brandwashed: Tricks Companies Use to Manipulate Our Minds and Per-
suade Us to Buy. L.: Kogan Page.

Mandzhiev, A.D. (2017) Svoboda voli v dogovornyh pravootnosheniyah [Free will in contractual
relations]. Moscow: Statut Publ. (in Russian).

Mamnoorcues A./]. CBoOG0Ia BOTH B OTOBOPHBIX IpaBooTHOMmEeHUX. M.: Craryt, 2017. 192 c.

Markensis, S.B., Unberath, H., Johnston, A. (2006) The German Law of Contract. A Comparative
Treatise. Oxford; Portland; Oregon.

Morin, C. (2011) Neuromarketing: the new science of consumer behavior. Society. 2011. 48 (2).
131-135.

LAW AND DIGITAL TECHNOLOGIES 671



Jluxrep I1.JI. Becmuux PY/[H. Cepus: IOpuouueckue nayku. 2020. T. 24. Ne 3. 658-672

Pokrovskii, I.A. (2013) Osnovnye problemy grazhdanskogo prava [The main problems of civil
law]. Moscow: Statut Publ. (in Russian).

THokposckuii H.A. OcHOBHBIE MPOOIIEMBI Tpaskaanckoro mpasa. M.: Craryt, 2013. 351 c.

Pominov, D. (2019) Chuvstvennyj banking [Sensual Banking]. Bankovskoe obozrenie. 2019. 3
(242). 44-47. (in Russian).

Iomunos /. UysctBennsiii 6ankunr // bBankoBckoe o6o3penue. 2019. Ne 3 (242). C. 44-47.

Savost'yanova, O.N. (2017) Sdelki pod vliyaniem sushchestvennogo zabluzhdeniya (stat'ya 178

Grazhdanskogo kodeksa Rossiiskoi Federacii): analiz sudebnoi praktiki posle vneseniya
popravok v ukazannuyu stat'yu Federal'nym zakonom ot 7 maya 2013 g. Ne 100-FZ
[Transactions influenced by material misconception (Article 178 of the Civil Code of the
Russian Federation): analysis of judicial practice after amendments to this article by Fed-
eral Law of May 7, 2013 No. 100-®3]. Yurist. 14. 31-35. (in Russian).
Casocmusanosa O.H. Cnenky moJ BIUSHEEM CYIIECTBEHHOTO 3a0irykaeHus (craTthst 178
I'paxxnanckoro xomekca Poccuiickoit deneparun): aHain3 CylIeOHOM MPaKTHKHU ITOCIE
BHECCHHS TIOTIPABOK B yKa3aHHYIO cTaThio PDemepanbHbIM 3akoHOM oT 7 Mas 2013 r.
Ne 100-®3 // FOpucr. 2017. Ne 14, C. 31-35.

Smith, K. (2011) Neuroscience vs philosophy: Taking aim at free will. Nature. 477 (7362). 23-50.

Soon, C., Brass, M., Heinze, H., John-Dylan (2008) Unconscious determinants of free decisions in
the human brain. Nature Neuroscience. 11 (5). 543-545.

Tuzhilova-Ordanskaya, E.M., Luk'yanenko, V.E. (2019) Konvalidaciya nedejstvitel'nyh sdelok v
rossiiskom prave [Validation of invalid transactions in Russian law]. Vestnik Permskogo
universiteta. Yuridicheskie nauki [Bulletin of Perm University. Jurisprudence.] 3. 519-
539. (in Russian).

Tyorcunosa-Opoanckasn E.M., Jlykvaunenko B.E. KoHBanmmanusi HeJeHCTBUTEIBFHBIX Clie-
JOK B poccuiickoM mpase // Bectauk [lepMckoro yHuBepcutera. FOpuamaeckie HayKu.
2019. Ne 3. C. 519-5309.

Vanin, V.V., Tihonov, V.V. (2019) To the question of the concept of "reasonable actions™ in the
civil law of Russia. Civil law. 2. 26-28. (in Russian).

Banun B.B., Tuxonoe B.B. K Bompocy 0 MOHATHU «pa3yMHBIE JEHCTBUS» B TPAKIAHCKOM
npase Poccuu // I'paxxaanckoe mpaso. 2019. Ne 2. C. 26-28.

Vaypan, V.A. (2018) The principle of justice in civil law and judicial discretion. Civil law. 1. 22—
28. (in Russian).

Baiinan B.A. TlpuHIMI cCrIpaBeUTMBOCTH B TPAXKIAHCKOM TIpaBe U CyIeOHOEe YCMOTpeHue //
I'paxxganckoe mpaso. 2018. Ne 1. C. 22-28.

Wilson, T.D., Dunn, E.W. (2004) Self-Knowledge: Its Limits, Value, and Potential for Improve-

ment. Annual Review of Psychology. Ne 55 (1). 493-518.

00 aBTOpe:

Juxmep Ilagen Jleonudosuy — KaHIUIAT IOPUIUICCKUAX HAYK, MOUEHT Kadenper Yact-
HOE€ U MyOJIMYHOE MPaBO IOPUINUECKOTO HHCTHTYTA, [[eH3eHCKUi rocyJapCTBEHHBIN YHUBEPCUTET

ORCID ID: 0000-0001-8950-4325; SPIN-kox: 3124-1207

e-mail: lixter@mail.ru

About the author:

Pavel L. Likhter — Candidate of Legal Sciences, associate professor the Department of
Public and Private Law, Penza State University, Law Institute

ORCID ID: 0000-0001-8950-4325; SPIN-code: 3124-1207

e-mail: lixter@mail.ru

672 IMTPABO 1 IU®POBBIE TEXHOJIOT'



BectHuk PYOH. Cepus: FOpuanyeckue Hayku 2020 T. 24. Ne 3. 673-694

T
=5

RUDN JOURNAL OF LAW http://journals.rudn.ru/law

AODMUHUCTPATUBHOE U PUHAHCOBOE NPABO
ADMINISTRATIVE AND FINANCIAL LAW

DOI: 10.22363/2313-2337-2020-24-3-673-694

Hay4yHaqa cTtaTtbs

HOBAA 3KOCUCTEMA ®MHAHCOBOI'O PbIHKA EBPOMNENCKOIO
COIO3A: ULUPPOBU3ALINA N YCTONYNBOCTD

E.E. ®poJioBa

Poccutickuit yHUBepcHUTET IpYKOBI HAPOIOB
117198, 2. Mocksa, Poccuiickaa @edepayus, yi. Muknyxo-Maxnas, 0. 6

Cratbs MOCBSIIEHA aHAJIU3y HOBOTO MOHSTUS — JKocUcTeMa (uHaHCOBOTroO phiHKa EBporeii-
ckoro Coro3za. OOOCHOBBIBAETCS, UTO HOBasl 3KocucTeMa (puHaHCcOBOTrO phiHKa EBponeiickoro Corosa,
HalpaBJIeHHAs Ha MPHOPHUTETHl «yCTOHYMBOTO (DMHAHCHPOBAHMS», CIOXKHIACH M CTada OOBEKTUBHOMN
PEanIbHOCTBIO HOBBIX OOLIECTBEHHBIX OTHOIIEHUH. B CBSI3U ¢ 9TUM CpaBHUTENbHBIN aHAIN3 yKa3aHHBIX
BBIIIE BOIIPOCOB TpHoOpeTaeT ocoboe 3HaueHne. [IpoBeieHHOE HCcIenoBaHNe TTOKa3bIBaeT, 9To EBpo-
neiickuit Coro3 B nexabpe 2019 r. mpeacTaBuw cBoe BUICHUE PEryJIHPOBAHUSI HOBOH 3KOCUCTEMBI (HU-
HAHCOBOTO PHIHKA: OBLTH 0003HAYECHBI «KPaeyroibHbIE KAMHH» 3TOTO PETyNHpOBaHMA — PermaMeHt
0 packpblTuM HH(pOpMalyy, PernmaMeHT HU3KOYITIEpOAUCTHIX 3TAJIOHOB, NIPOEKT PeriiameHTa 0 Takco-
HomuH. C ydeToM TOTO, 4TO AEHCTBHE IEePEUHCIICHHBIX BBIIIE HOPMATHBHBEIX aKTOB PAcIIpOCTpaHIeTCs
He TOJIbKO Ha y4acTHHKOB (puHaHcoBoro peiHka EC, HO u Ha TpeTsu cTpanbl, Poccuu Heobxomumo
OIIPEIETNTh CBOIO MO3HIUIO TI0 3TOMY Bompocy. OTCTaBaHHE B IIPABOBOM PETyIHPOBAHMH YKa3aHHBIX
BOIIPOCOB MOJKET IIPUBECTH K CEPbE3HBIM MOTEPSM A POCCUHCKUX IOPUIMUYECKUX JHL, Npeulararo-
mux GpuHAHCOBBIE yCIyTH. Llenpio nccaenoBanns ABiseTcs JOPMHUPOBAHHE MPEICTABICHHS 00 OCHOBAX
IPaBOBOTO PETYIUPOBaHUA «ycToHuuBoro ¢uHaHcuposanus» B EBponeiickom Coro3e Ha OCHOBE aHa-
7132 HOPMATUBHBIX aKTOB M HAYYHBIX NCTOYHUKOB. [Ipy HamMcaHNM CTaThH MCIIONB30BaHBI OOMIEHAYT-
HbIE METOJBI MTO3HAHMS: AHAIEKTHUYECKUI, 0000IIeHHE, MHIYKOUSA U JeNyKLUMs, aHAJIU3 U CUHTE3, IM-
IMIPUYECKOe OIMCAaHMe; WCHONB30BATNCH TAkke W YaCTHBIE HAyYHBIE METOIBI: IOPHIHUKO-
JOrMaTUYeCKUH, CTAaTUCTHYECKUH, METOl CPaBHUTEILHO-IIPAaBOBOTO aHAIM3a U APYTHE.

KmoueBble cioBa: mpaso EBporetickoro Coro3a, mudpoBu3anys, ycroiunBoe (GHHAHCHPO-
BaHUE, TAKCOHOMHUSL, IKOcUcTeMa (PMHAHCOBOTO PhIHKA
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THE NEW EUROPEAN UNION FINANCIAL MARKET ECOSYSTEM:
DIGITALIZATION AND SUSTAINABILITY
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6 Miklukho-Maklaya str., 117198, Moscow, Russian Federation

Abstract. The article is devoted to the analysis of a new concept — the ecosystem of the fi-
nancial market of the European Union. It is proved that the new ecosystem of the financial market of
the European Union, aimed at the priorities of “sustainable financing" has developed and become the
objective reality of new public relations. In this regard, a comparative analysis of the above issues is of
particular importance. The study showed that the European Union in December 2019 presented its vi-
sion of regulating a new ecosystem of the financial market: the cornerstones of this regulation were
identified — the regulation on information disclosure, the regulation of low-carbon standards, the draft
regulation on taxonomy. Given the fact that the above normative acts apply not only to participants in
the EU financial market, but also to third countries, Russia needs to determine its position on this issue.
A lag in the legal regulation of these issues can lead to serious losses for Russian legal entities offering
financial services. The purpose of the study is to form an understanding of the principles of legal regula-
tion of “sustainable financing” in the European Union based on an analysis of regulatory acts and scien-
tific sources. The article uses General scientific methods of cognition: empirical methods of compari-
son, description, interpretation; theoretical methods of formal and dialectical logic. Private scientific
methods were used: legal-dogmatic and the method of interpretation of legal norms.
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BBegenne

CeroyiHsl HAIMOHAIBHBIE CTPATETMH MHOTUX CTpPaH CTaBAT HU(POBYIO TpaHC-
¢opmanuio Ha BEpIIMHY MOBECTKU JHS, Be/lb Pa3BUTHE M MTOBCEMECTHOE BHEIpPEHHE
KOMIIBIOTEPHON TEXHUKH, MCKYCCTBEHHOTO HHTEJUIEKTa M HU(PPOBBIX TEXHOJIOTHUH,
cpenu KOTophIx Omokuelin, Big Data, mpuBoasar k MacmtabHOM TpaHchopManuu aeu-
cTBUTENbHOCTH. Kaxymmiics G6eckOHEUHBIM TNI00ANbHBIN MOTOK HU(POBON HHPOP-
Mallly IPOU3BEI PEBOJIIOIMIO HE TOJIBKO B 3KOHOMUKE.

[Toctpoenue 1 poBbIX SKOCUCTEM YK€ UIET Ha CMEHY OTAEIbHBIM LU(PO-
BBIM TEXHOJIOTHSIM, KOTOPBIE 3aTPOHYJIH BCE CPEphl KU3HU — OT HIKOHOMHUKH, MPO-
MBIIIUIEHHOCTH 0 00pa30BaHUs U KyJIbTypbl. DTO III00aIbHBIE TPOLECCHI, O IUHS-
rorre orpaciu (Dudin, et al, 2016:2379) u pa3BuBaroIyecs Mo SKCIOHEHTE.

Eme B 2017 r. B. UepHukoB, reHepanbHbIN JUPEKTOp KoMmanuu « MHroccTpax-
KHU3HBY, OTMEYall, YTO «CETOAHS Pa3BUTHE TEXHOJIOTHH MO3BOJISET OOBEIMHSTH BCE
(MHAHCOBBIE MPOIYKTHI, CEPBUCHI U YCIYTU B paMKax €IMHON (PMHAHCOBOW SKOCHUCTE-
Mbl. [lonbp30BaTeny Bce pexe CTaau NPUBS3BIBATHCSA K OpeHIaM U MPeIOYUTAIOT M0JIb-
30BaThCs YCIYTaMU 3/1€Ch U ceifdac, He TpaTs BpeMs Ha Iepexo]] U3 OJHOI0 MOOUIIbHO-
ro npuiaoxenus B apyroe. Kak sipkuit npumep — texnosioruu Apple Pay nnn Android
Pay, xotopsie 00BbEUHAIOT B cebe KapThl JIIOObIX 0aHKOB B OJHOM MecTe. Mbl yke
NPUBBIKIN, YTO TOJIyYeHHE YCIyT CTaHOBUTCsS Bce ynoOHee. Ham B momoms — Mo-
OWIbHBIC TIPUJIOKEHHUS, YMHbIE 4aTOOTHI, OHJIAHH-IOMOIIHUKH. DHHAHCOBAsk YKOCH-
cTeMa — 3TO JIOTHYECKOe MPOJIOKEHUE, PELIEHHE BCEX BOIIPOCOB — CTPAXOBBIX, OaH-
KOBCKHX, HHBECTUIIMOHHBIX — B pexxume oraiin» (Chernikov, 2017).

Onnako 1M@poBH3aLUs HYKAAETCS B OrPOMHBIX KOJIMYECTBAX OSHEPIHH,
Hanpumep, Ui nutanus LleHTpoB 00paboTKH JaHHBIX. DHEPronoTpeOIeHue TOIbKO
9TUX LIEHTPOB COCTAaBJIAET 10 2% MHUPOBOIO crpoca Ha 3Hepruro. Konnenuus «3ene-
HBIX BerymcieHuin» (Green Computing) meiTaeTcss yMeHbIIMTH Bo3zaencTBue IT-me-
BaliCOB Ha OKPY’KaIOIIYIO Cpely, OCOOEHHO IIyTeM CHIDKEHHUS €r0 SHEPronoTpedIeHns
U, CJIeJI0BAaTEIbHO, BHIOPOCOB YIJIEKUCIIOTO ra3a, pa3InyHbIMU CIIOCOOaMU: HAIpUMmep,
9TO MOXKET CIIOCOOCTBOBATH JOCTHXKEHUIO 00Jiee BHICOKOI CTETIeHH HCIIONb30BAHUS M-
KOCTH CEepBepoB WK OomblIeli 3Heprod(HeKTUBHOCTU. CUCTEMBI OXJIAXKICHUS B KOM-
nbrotepHbIx 1eHTpax (Ermakova, 2019:87). [Ipyrum KIIrOueBbIM acHEKTOM SIBIISETCS
3¢ dexTUBHOCTH HCHONIB30BAaHUS pecypcoB U mepepadotka. IT-neBaiickl gacTo comep-
KaT JE€CATKH Pa3IMYHbIX (PEIKO3EMEIbHBIX) 3JIEMEHTOB, U3BJICUEHNE KOTOPBIX HAHO-
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CUT yulep0 mpupoje. YydylleHHe CTaHAapTOB IMPOEKTUPOBAHMS M IPOU3BOJICTBA
MOJXKET NMPUBECTH K MEHBIIIEH 3aBUCUMOCTH OT ChIpbs. Jl0ITOCpOYHOM HENbIO T0JIKEH
OBITh MMOJHOCTHIO 3aKPBITHIN pecypcHbit uki (Frolova, 2019:105).

ITo omerxkam OOH, k 2050 r. Hama IIaHeTa CTAHET JOMOM s Ooliee deMm
JeBSITH MIIPJ 4eJIOBEK. JTO OIPOMHOE JeMorpaduyeckoe M3MeHEeHHe, 0e3yCIOBHO,
OKaXeT TITy0OOKoe BIMsSHUE Ha Hally 3eMiro. YenoBedecTBO yxe TpaHCc(HOpPMUPOBAIIO
MIPUMEPHO IIOJIOBUHY 3€MHOM MOBEPXHOCTH HAlIEH IUIAHETHl, M KakK BOJHAsA, TaK
U MaTepUKOBBIC TEPPUTOPUHN HAXOMAATCS B TOPa3/l0 XyALIEM 3KOJOIMYECKOM COCTOS-
HHMM, YEM BCETO HECKOJIbKO JecsATUIeTul Ha3aja. byaer nu 3To pa3BUTHE B KOHEYHOM
UTOTe MPEBBIIATh HAIM IUIaHETapHble TpaHuipl? Llenn ycToiumBOro pa3BUTHS
(Sustainable Development Goals (SDGs))! meitaroTcss 06y31aTh HEraTHBHOE aHTPO-
IIOreHHOE BO3/eiicTBUe Ha IuiaHeTy. OHM onpeesioT KOPUAOp Pa3BUTH U KOHLIEH-
U0 GJIATOCOCTOSIHUS, C TOMOIIBIO KOTOPBIX 3HAYUTENFHBI POCT MUPOBOT'O Hacelle-
HUSI MOXKET OBITh ClIeNIaH MPHEMIIEMbIM.

B xaure T. OcOypra u K. JlopmanHa «YCTOWYHUBOCTD B IIU(PPOBOM MHUPE» OT-
MeYajoch, YTo NU(pOBU3AIMS BCeX cep KU3HU BHOCUT KapAWHAIBHBIE N3MEHEHUS
B HAIllM OOINECTBA, B HAIM JEMOKpPAaTHH. JTO HAYAJIOCh JTOBOJBHO JIaBHO, U ceddac
OPOUCXOIUT B mpokoM macirrade (Osburg et al., 2017:V). 3a 20 net uuppoBusaiust
IpOM3BeEia PEBOJIOLHUI0 B TOM, KaK JIIOJU OPraHU3yIOTCs, pabOTaloT M OOLIAIOTCS.
D10 OpocaeT BbI30B (yHIaMEHTAIBHBIM [IEHHOCTSM, KOHCTUTYIIHOHHBIM TIPUHIIUTIAM
u paBoBoi cpene (Gaivoronskaya, Miroshnichenko, Mamychev, 2019:40-47). Kax-
JI0€ HOBIIECTBO U KAXKI0€ M3MEHEHHUE B CETOIHSIIIHEH KU3HU MOXKET UMETh TKEIbIE
HOCJIEACTBHS [UIA IpYyrux obsacteid u i OanaHca B oOLIecTBE, YIKOHOMHKE HIIH
okpyxatomei cpene. [loaTomy abcomOTHO HEOOXOIUMO pean30BaTh YCTOWYUBOCTD
y’Ke TIpH pa3padoTKe HOBBIX MHHOBAIUI U pa3pabOTOK.

OnHUM U3 IPUMEPOB AOCTHKEHUSI YCTOMYUBOTO Pa3BUTHA B LIU(PPOBOM MHpE
SBIISICTCS OTKa3 OT (PparMEHTApHOro peryiaupoBaHus Ha 1HdpoBoMm poiHKe. [TyTh
K eMHOMY LM(POBOMY PBIHKY Ha KpyIHeHIIeM o0lieM pslHke — pbelHKe EBpormneii-
ckoro Coro3a — SIBJISIETCS. BaXKHBIM IIIaTOM K I10CJIE/I0BATEIbHOMY IPUMEHEHHUIO IIpa-
BOBBIX NpUHLIUIOB U HOPM. [loatomy ombiT EBponeiickoro Coro3a B 3T0il obsactu
noipkeH ObITh TinatenbHo m3yueH (Khabrieva, 2019:315). B wactHOCTH, HEOOXOAUMO
UCCJIEZIOBATh CO3JaHNe YHU(PUIIMPOBAHHBIX CTPYKTYP B OOJACTH 3aIIMUTHI TaHHBIX U
TeJIEeKOMMYHHUKAIIMOHHBIX CTAaHJAPTOB, YTO CTajl0 MCTOPUYECKUM H3MEHEHUEM
B HaIpaBIICHHU co3/aHus ycroiumBoii 1m¢pposoit cpenapl (Ermakova, Frolova,
2019:606). EC He TonpKO JaeT OTBET Ha TPAHCTPAHUYHYIO IPUPOSY LUPPOBOTO MHU-
pa, MpOLIAsCh C HAMOHATbHBIMU KOMIIETEHUUSIMHU U PA3JIMUYUSAMHU, HO U CO3JaeT OC-

! TloBectka nHst B 06JaCTH YCTOMUMBOTO pasBuThsi Ha mepuon 10 2030 T., NpUHATas BCEMHU TOCYHApCTBAMU-
uynenamu Opranmsaimu O0bennHeHHbx Harwii B 2015 1., obecrieunBaeT oOMIMil T1aH oOecleueHs MUpa u
NPOLBETAHUSI JIJIA JIFOJEH U [UIAHETHI B HAacTosIee Bpems U B Oyayrnem — United Nations Department of Public
Information, available at: https://sustainabledevelopment.un.org/?menu=1300 (Accessed 03 February 2020).
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HOBY JUIsl OyAyUIMX II100aJbHBIX CTaHIAPTOB, KOTOPbIE HEOOXOAUMO OyIeT 00CYIUTh
Kak MoxHO panbine (Osburg et al., 2017: VII).

MO0>XHO MOJTHOCTHIO COTJIACUTHCS C BBIBOJAMH UcCHaHCKOro aBTopa A.J[x. Ta-
must ['epmuna o TOM, YTO HOBasi SKOCHUCTEMa (PMHAHCOBOTO PBHIHKA OIPEEIIeTCs
JIBYMsI HampaBieHUSAMH: 1) (QUHAHCOBOW YCTOWYMBOCTBRIO W 2) mmdpoBU3aIueit
(sustainability and digitalization) (Hermida, 2020). ®unaHcoBasi yCTOHYHUBOCTh CO-
CTOUT B TOM, YTOOBI ClIeJIaTh MCKIIOYUTEIBHO SKOHOMHYECKYIO JI0XOTHOCTh COBME-
CTUMOH ¢ 0oJiee BCeOOBEMITIONIEH U YCTOWIMBOM JOXOIHOCTRIO. [[71s1 3TOTO MHBECTH-
IAOHHBIC PCHICHUA NOJIKHBI YYUTBIBATH, B JOMOJHCHHUEC K TPEM KJIACCUYCCKHUM (1)211(—
TopaM (MPUOBLTEHOCT, PUCK U JTUKBUIHOCTB) JBE TUIMMYHBIC 1IETTH YCTONYUBOCTH —
COLMAIILHYIO U 3KoJorndeckyro. HoBoe perynupoBanue pUHAHCOBOW yCTOMYHMBOCTH
ucnoab3yeT: a) moxaenb «adhesive regulation», oHO OCHOBaHO Ha JOOPOBOJILHOM
MPUHSATHHA OOIIECTBOM IPABOBBIX HOPM IPO3PAYHOCTH; U 0) MOJEHh PETYIHUPOBAHUS
C MOMOIIBIO YOEXKICHUS, TIOCKOJIBKY OHO OCHOBAHO Ha METO/E «CoOoaai mim o0b-
sicHstiy (comply or explain) u HampaBiIeHO Ha CO37aHUE MOJOXKHUTEIBHBIX CTUMYJIOB,
KOTOpbIE B KOHKYPEHTHOM CLIEHApUH MOOYKAAI0T OOIIECTBO NMPHUMEHATH MOJUTHUKY
YCTOWYUBOTO PAa3BUTHS.

I/ICTOpI/I‘[eCKI/Iﬁ ACIIEKT U TEPMHHOJIOTUA

B 2015 r. na MexxayHapogHoOM ypoBHe Obiio npunsaTo [lapmkckoe kiaumaru-
yeckoe cornamenue («COP 21»)? u «ITosectka aas OOH u llenn ycroiumBoro pas-
BuTHus Ha niepuoj 10 2030 roga» («UN SDGsy). Kak momyepkuBaiy agBoKaThl IOpU-
muaeckoit pupmer «White & Case LLP», Eponeiickuit Coto3 cTpeMHTCS CTaTh MHU-
POBBIM JIUAEPOM B O0phOE ¢ M3MEHEHHEM KJIMMaTa U B peanuzauuu [lapmkckoro co-
rinamenus 2015 r. [Tockonbky M3MEeHEHHE KiMMaTa BCE Yallle pacCMaTPUBAETCS Kak
(akTop pucKa B OTHOIICHUH (prHAHCOBOM cTaOMIBHOCTH, B HacTosmee Bpems EC co-
CPeIOTOYMBAET CBO€ BHUMaHHE Ha (PMHAHCOBOM CEKTOpPE B CBOMX YCHJIHMSIX IO OCY-
MIECTBICHUIO [[apiKCKOTo COTrNMalieHusl ¥ MOBBIIICHUIO YCTOWYMBOCTH U KOHKYPEH-
tocriocoonoctu sxonomuku EC (Gargaro, 2019).

B sror nepuon B EC yxe nedcTBOBas psii HOPMaTHBHBIX aKTOB B cdepe
ycroiftunBoro ¢uHancuposanus (Hanp., Pernament EC 462/2013 ot 21 mas 2013 r.,
HupextuBa 2009/65/EC ot 13 wurons 2009 r., dupekrusa 2011/61/EC ot 8 utons
2011 r (AIFM Directive), Mupextusa 2014/65/EC ot 15 mas 2014 r. (MiFID II
Directive) u np.). IToaTromy pasznensem no3uiuio mseiapekoro apropa I'. 3pepo, ko-
TOPBIN MHUCAJ, YTO JaK€ C TOU SCHOCTBIO, KOTOPYIO MOXKET JaTh PETPOCHEKTHUBHOCTb,
TPYAHO OIPENEIIUTh KOHKPETHOE BPEMs, KOTOPOE COOTBETCTBYET YCHUJIEHHOMY IOJ-
xony EC k ycroitunBomy ¢unaHcupoBanuto. Tem He menee, 2015 r. 3HaMeHyeT co-

2 paris Agreement under the United Nations Framework Convention on Climate Change, available at:
https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement (Accessed 12 February 2020).
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0ol Hayaso OoJee MOCTOSHHBIX U CKOOPAWHUPOBAHHBIX JACHCTBUNA MO YCTOHYMBOMY
¢bunancupoBanuto, npuaTeix EC (Ziero, 2019).

B centsa6pe 2015 r. Komuccus EC moguepkHyia HEOOXOIUMOCTH MTOMOIIA
HMHBECTOpAM B aHAJIN3€ M OLIEHKE JOJITOCPOYHBIX PUCKOB U BO3MOXHOCTEH, BO3HUKA-
IOIUX B pe3yJbTaTe mepexosa K 0osiee yCTOMUMBOM U OJArONpHUATHON JUIS KIIMMaTa
9KOHOMHKE B cOOTBeTCTBUU ¢ [lmanom neiictBuit Coroza peiakoB kanutania (Capital
Market Union (CMU) Action Plan)®. B pe3ynbTaTe KOHCY/IbTAIIMIA, CBA3aHHBIX C yKa-
3anHbIM [Inanom, Komuccus EC B nekabpe 2016 r. co3nana ['pynmy skcniepToB BbI-
cokoro ypoBusi EC mo ycroiiunBomy ¢unancuposanuto (EU High-Level Expert
Group on Sustainable Finance (HLEG)) (Dudin, et al., 2016:716; Dudin, et al., 2016:
8706). B cocras I'pymer HLEG Bonuti 20 monmuTHYeCKUX JTHICPOB, MPEACTABUTEICH
(hMHAHCOBOTO CEKTOpa U HAay4yHBIX Kpyro. B suBape 2018 r. ['pynna HLEG omy6u-
KoBajia cBOM OKOHYATENbHBIH OTYET, B KOTOPOM IPEAIArajJoch CEMb MPHOPUTETOB
yctoiunBoro ¢puHancupoBanus s Komucenn EC.

B mapre 2018 r., omy0nukoBaB cBoi [Lman aeicTBuid 1Mo ycToiunBoMy (u-
Harcuposanmo (EU Commission Action Plan: Financing Sustainable Growth)*, Ko-
muccusi EC 3asBuna o cBoel 1e1u epeoprueHTUPOBaTh OTOKH KaluTalla Ha YCTOM-
YUBBIE WHBECTHUIIMH, CMSATUYUTH BO3ACHCTBHE, KOTOPOE U3MEHEHHUE KJIMMAaTa, a TaKkkKe
COLIMAJIbHBIE M KOJIOTHUECKUE MPOOJIEMBbl MOTYT OKa3aTh Ha (DMHAHCOBYIO CUCTEMY,
U TIOBBICUTH MPO3PAYHOCTh U JoNTOCpOovHOe (huHaHcupoBanue. Ilnan neiictBuit EC
2018 1. mo ycroitunBomMy (hMHAHCHUPOBAHHUIO COCTOSUT M3 10 KITFOYEBBIX MMyHKTOB, KO-
TOpbIe OBLIM UCIIOJIb30BaHbI I (popMysnpoBaHus 22 1ieneil, KoTopsle, B CBOIO O4e-
penb, Jeriii B OCHOBY 28 MHUIIMATHB 10 PETYJIHPOBAHUIO, 00BsIBIEHHBIX KoMuccuei
EC (Ziero, 2019).

HexoTtopsie n3 mepBbIX 3aKOHOAATENbHBIX Mep, OOBsABICHHBIX B [lmaHe neii-
crBuii EC mo ycroiiunBoMy (PMHAHCHUPOBAHHUIO, OBLIM OIyOJIMKOBAaHBI HA BTOPOH He-
nene nexaodps 2019 r. — onm BrirovaroT B ceds «Permament 2019/2088 o packpbITHR
uH(pOpMaLUK B 00JaCTH YCTOHYMBOTO pa3BUTHs B ceKTOpe (pruHaHCOBBIX yciuyr» (The
Disclosure Regulation) (mamee — Permament 2019/2088)°, a Takxke «PermameHt
2019/2089 uuskoyrmepoaucThix dtagoHoB» (EU Benchmark Regulation — BMR)
(manee Permament 2019/2089)°. [IpuHEMAast BO BHAMAHHE BCEMHpHYIO BaKHOCTH €B-

3 EU Commission, Action Plan on Building a Capital Markets Union, COM (2015) 468 final. EUR-Lex,
available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52015DC0468 (Accessed 12
February 2020).

4 Action Plan: Financing Sustainable Growth. COM/2018/097 final. Sitio web de la Comision Europea, available
at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0097 (Accessed 10 February 2020).

5 Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on sus-
tainability-related disclosures in the financial services sector (Text with EEA relevance) PE/87/2019/REV/1.
EUR-Lex, available at: http://data.europa.eu/eli/reg/2019/2088/0j (Accessed 29 January 2020).

6 Regulation (EU) 2019/2089 of the European Parliament and of the Council of 27 November 2019 amending
Regulation (EU) 2016/1011 as regards EU Climate Transition Benchmarks, EU Paris-aligned Benchmarks
and sustainability-related disclosures for benchmarks (Text with EEA relevance). PE/90/2019/REV/1. EUR-
Lex, available at: http://data.europa.eu/eli/reg/2019/2089/0j (Accessed 30 January 2020).

678 AIMUHUCTPATUBHOE U ®UTHAHCOBOE IIPABO


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52015DC0468
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0097
http://data.europa.eu/eli/reg/2019/2088/oj
http://data.europa.eu/eli/reg/2019/2089/oj

Frolova, E.E. RUDN Journal of Law. 2020. 24 (3), 673-694

porelckux (PMHAHCOBBIX LIEHTPOB, Takux Kak @pankdypt u [lapux, Mepsl o ycroii-
yuBOMYy (prHaHCHpOBaHuUIO, NpuHAThIe EC, OyayT BIUATH HE TOJIBKO HA YUpPEKICHUS
EC, HO 1 Ha Te, KOTOpbIe 3aperucTpupoBansl 3a npeaenamu EC u 06cayKuBaroT Win
CTpeMSTCs 00CITyKUBATh €BPONEHCKHUX KIIMEHTOB.

YroObl mepeopreHTUPOBaTh MOTOKM KamlHTaja Ha MyTh YCTOWYHBOTO (u-
HancupoBanusi, Komuccueit EC O0bumn onpeseneHsl ABe OCHOBHBIE IMPEITOCHUIKH:
BO-TIEPBBIX, HEOOXOANMOCTh M30€KaTh (hparMEeHTAIMH PHIHKA M, BO-BTOPBIX, HE0O0-
XOJIMMOCTh 3alllUThl WHBECTOPOB M TOTPEOUTENEH OT «3€JIEHOT0 Kamy(uisnkar
(greenwashing) u «cunero kamyduspka» (bluewashing). IosicHum 3T TEpMUHBIL.
CrnoBapp Komnnnza omnpeznensier «3ejaeHblid KaMy(isixk» KaK «IOBEPXHOCTHOE WU
HEUCKpPEHHee MPOsIBICHHE 3a00Thl 00 OKpYKaIoIIeH cpeie, KOTOPYIO 1E€MOHCTPUPY-
€T OpraHu3alusa», a «CUHUNA KaMy(IIsDK» Kak «HEMCKPEHHEe CTPeMIICHHE MO0Ka3aTh
MIPUBEPKEHHOCTh OW3HECAa WM OpPraHM3alMH COIHAIBHBIM OOS3aHHOCTSIM M HC-
MI0JIb30BaTh 3TO BOCHPHATHE JUISI YKPEIUICHHUS CBs3€il ¢ 0OIIeCTBEHHOCTHIO U JKO-
HOMHUYECKOH BBITOIBD» .

[To maenuto I'pynnet HLEG u Komuccun EC, olHUM U3 KITIOUEBBIX 3JIEMEH-
TOB TepeXxojia K YCTOWYMBOMY (PMHAHCHPOBAHHIO SIBIISIETCS HEOOXOJAMMOCTH 0Oectie-
YUTh YYaCTHUKOB (DMHAHCOBOTO PBIHKA, BKJIIOYAs MOTpeOUTENCH, €TUHBIM S3bIKOM
ycToiunBoro ¢puHaHcupoBanus. Ciae10BaTeNbHO, IPU BBEIEHUU TOOPOBOJIBHBIX PhI-
HOYHBIX CTaHIApTOB W 00sM3aTeNbHBIX MpaBOBbIX TpeboBanuii EC nomkeHn Bcerna
CTPEMHTCSI YETKO ONpeAeinuTh chepy U 00beM OOIUX TEPMHHOB yCTOWYMBOIO (u-
HaHCHpOBaHMs (common sustainable finance expressions).

[TosTOMy cremyeT BbIIENUTh TpH ornpeneneHus, npuasateie EC, koTopbie Mo-
TYT OTIMYATHCS OT TOTO, YTO B HACTOAIIECE BPEMS MOHUMAIOT HEKOTOPHIC YYaCTHUKHU
pBIHKA.

VYcroiiunBeie uaBecTHiMH (Sustainable Investment) B 1mupokom cMbicie
OTIPENIENAIOT KaK « 10001 MHBECTUIIMOHHBIM MOIXO0/I, BKIIOYAIOIINI SKOJIOTHYECKHUE,
couuasnbHble U yrpasiendeckue ¢akropsl (ESG) B o1O0p 1 ynpaBieHre MHBECTHIIN-
ammn» (Ziero, 2019). Ilog oOmumM TepMHUHOM YCTOWYHMBBIX MHBECTUIIUN HHBECTOPHI
MOTYT UCTIOIb30BaTh PA3JIMYHBIE CTPATETHH, CTPEMSICh HHTETPUPOBATH COOOPAKEHUS
ESG, takue xak uckimoueHue, uarerpanus ESG, BnusHue WHBECTUIMA M TIOIXObI
aKTUBHOTO BiaaeHus. Tem He MeHee, B KoHTekcTe nHuuaTtuB EC ycToiunBbIE HHBE-
CTHLIMU O3HAYAIOT «IKOHOMHUYECKYIO JESITeIbHOCTh, CIOCOOCTBYIOUIYIO JTOCTHKEHHIO
KOHKPETHON 3KOJIOTMYECKON WIIM COLMAIbHON LeJIM, MPU YCIOBHUU, YTO MHBECTULIUHU
HE HAHOCAT 3HAYUTENILHOTO yliepOa KaKoH-IMOO APYroil SKOJIOTUYEeCKOH MM COIH-
anbHOM 1enm». KpoMe Toro, oykunaeTcs, YTo MHBECTUPYEeMasi KOMITaHUS/aKTHB OyieT
ClIeloBaTh MpaBUaM HaIJIeXKallero ynpaBieHHs, B YaCTHOCTU, B OTHOLIEHHU IIO-
CTPOCHHSI KOMIUIA€HC-CHCTEMBI YIPaBIIE€HUS, OTHOIIEHUH C pabOTHWKAaMH, BO3HA-
TpaXXICHUS TIEPCOHANIA U COOJIIOICHHUS HAJIOTOBOTO 3aKOHO/IaTEIbCTBA.

" Collins Dictionary, available at: https://www.collinsdictionary.com/zh/dictionary/english/greenwash;
https://www.collinsdictionary.com/zh/submission/8186/Bluewash. (Accessed 17 March 2020).
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daxTopsl ycTounBoro pazsutus (Sustainability factors), onpenenenue koro-
PBIX 3aKperuieHo B cT. 2 (24) Pernamenta 2019/2088, kacaroTcs «3KOJIOTHYECKUX, CO-
UABHBIX U TPYAOBBIX BOIIPOCOB, YBRKEHUS MIPAB YEIOBEKa, OOPHOBI ¢ KOppymHuueit
u B3sTouHnuyecTBOM (respect for human rights, anti-corruption and anti-bribery mat-
ters)». DTo ompeseneHne COrlacyeTcsi C TEPMHUHOM «OTBETCTBEHHOE JICIIOBOE IOBE-
nenue» (responsible business conduct (RBC)), npunsteim Opranusaipeid SKOHOMH-
4ecKoro coTpyaandectsa u pa3sutus (OOCP).

Puck ycroitunBoro passutus (Sustainability risk), B mepByto ouepenpb, moHu-
MaeTcsi PUHAHCOBBIMH YUPEXKICHUSIMHU KaK SKOJIOTMYECKUN U COLMANIbHBIN PUCK, CBSI-
3aHHBIN C aKTUBAaMH, KOTOPBIMU OHHU YIIPABJISAIOT OT UMEHH CBOMX KIMEHTOB M KOTO-
pble MOTYT CTaTh UCTOYHUKOM DPEMyTAIIMOHHBIX PUCKOB ISl (PUHAHCOBOTO YUpPEkKIe-
Hus. [lebununus, npunstas EC, onpenenser puck yCTOMYMBOCTH KaK 3KOJIOTHYeE-
CKO€, COLMAIbHOE WJIHM YIIPaBJIeHYECKOe COOBITHE MU YCIOBHE, KOTOPOE, B Cllydyae
€r0 BO3HUKHOBEHHS, MOXKET OKa3aTh CYIIECTBEHHOE (PAKTHYECKOE WM MOTCHIUAIb-
HOE HETaTUBHOE BIIUSHHE HA CTOMMOCTh HHBeCTHIMH (cT. 2 (22) Pernmamenra
2019/2088). Komuccus EC BBena Takke MOTOTHUTEIHHYIO KaTETOPUIO PHCKA, KOTO-
pasi Ha3bIBa€TCsl OCHOBHBIM HEOJIArONPUSATHBIM BO3JEHCTBUEM, KOTJa BIIHMSHUE Kaca-
€TCSl MHBECTUIIMOHHOTO PEUICHHsI WIIK COBETa, KOTOPOE NMPUBOJIUT K HETATUBHBIM TO-
CIENCTBUSIM JUIsl (DAKTOPOB YCTOMYMBOCTU. OTa KOHIEMIMA SBISETCS OJHUM H3
«KpaeyroyibHbIX KamHel» naunmatue EC B o6macTu ycTOHYMBOTO (PMHAHCHPOBAHUS
Y TECHO CBfI3aHa C KOHLEMNUuen pucka B pamkax noaxona O9CP, a Takxe KOHLEMLH-
elt, npunstoir Opranuzanueit Oo6benqunennpix Hammii (OOH). Oxunaercs, uro EB-
poreiickue Hag3opHbIe opranbl (ESA) OyayT HOMONMHUTENHHO ONpPEeNsTh 3HAYCHNE
OCHOBHBIX HEOJarompusTHBIX BO3JCHCTBUII MPH BBIMYCKE TEXHHYECKHMX HOPMATHB-
HeIx crangaptoB (Cowell, Weir, 2020).

HeiictBus EBponeiickoil KOMHCCHH 10 PeaTn3alui KOHUeNIun
«ycroitunBoro pazsurtusi» B 2018-2019 rr.

C nenbro peanu3anuy KOHLEHNIUU YCTOMYNUBOM CTpATETUU Pa3BUTHSL COIVIACHO
[Tapmwxckomy cormamenuro 2015 r. ITapnament EBponeiickoro Corosa B mae 2018 r.
npuHsu1 HOBBIH [akeT npemnoxxenuil B o0nactu kimmara:

a) IIpoekT Pernmamenta 0 CO3MaHUM OCHOBBI Ui CONEHCTBHUSI KOHIICTIIIUU
ycroitunBoro uHBectupoBaHus («Permamenta o TakcoHomMum» (Taxonomy
Regulation))?;

0) IIpoekT Pernamenra packpblTHs HH()OpMALUH, KACAIOUIMNCS YCTOWYHMBBIX
WHBECTUIIMA M PUCKOB ycToitumBocTH, u u3MeHenue Jupextusbl (EC) 2016/2341
(«Pernament packpbitus nHbopmaimm» (Disclosure Regulation));

8 Proposal for a regulation — COM (2018)353/978670. EUR-Lex, available at: https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX%3A52018PC0353 (Accessed 29 January 2020).
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B) [Ipoektr Pernmamenra o BHeceHMM W3MEHEHUH B 0a30BbI peryiaMeHT MO
HU3KOYTJIEpPOAHOMY 3TajioHy («PerimameHT mo HuzkoyriaepoaHomy stanony» (Low
Carbon Benchmark Regulation)).

st mopaboTKH MPOEKTOB PETJIAMEHTOB, MPEICTaBICHHBIX EBporeiickoil Ko-
Muccuel, Obuta co3gana ['pynma rexandecknx skcreptoB EC. B mrone 2018 1. EBpo-
neiickas Komucens yupennna rpyniny TEXHHUECKUX SKCIEPTOB 10 YCTOWIHBOMY (H-
nancupoBanuio (Technical expert group on sustainable finance) (manee — I'pymmna
TEG) miia oka3aHus MOMOIIM B MOJTOTOBKE psiJia TOKYMEHTOB B COOTBETCTBUU C 3a-
KOHOJIaTebHBIMU TpeioxkerusMu Komucenu mas 2018 . °:

1) Cucrems! knaccudukanuun EC — tak nHazpiBaemoii Takconomuu EC (EU
taxonomy) — mist ompenesieHusl TOro, SABJSETCSA JIH SKOHOMHYECKas JEATEILHOCTh
9KOJIOTMUYECKU yCTONYUBO;

2) Cranmapra «3enenbix» oosmranuii EC (EU Green Bond Standard);

3) Mertononorun kaumaruueckux kputepueB EC (EU climate benchmarks)
U pacKpbITHA HHPOPMALIUH; U

4) PykoBozacTBa MO YJIYYIIEHUIO KOPIOPATUBHOTO PACKPBITUS MH(POPMAIUH,
cBs3aHHOM ¢ KimmartoM (Guidance to improve corporate disclosure)™®.,

I'pyrmna TEG nauana cBoro paboty B utosne 2018 r. B ee coctas Bomwu 35 une-
HOB — IIPEJCTABUTENIN I'PaKJAaHCKOr0 OOIIeCTBa, HAyYHbIX KPyroB, OuszHeca u ¢u-
HaHCOBOTO CEKTOpPa, a TAKXKE JOMOTHUTENIbHBIE WIeHBI U HaOmoAaTenu oT EC u Mex-
JTYHapOJHBIX rocyaapcTBeHHbIX opraHoB. B 2019 r. mangar I'pynnst TEG 6611 nipo-
mteH 1o 30 centsops 2020 r. Pacemotpum utoru padotsl I'pynnsl TEG Ha deBpanb
2020 .

Takconomusi EC (EU taxonomy)

I'pynma TEG pabotana Hax pazpabotkoit «Takconomun EC mis cmsrueHus
NOCJIEICTBUI M3MEHEHHS KJIMMaTa U aJaiTalui K U3MEHEHHIO KiuMaTa». B nexabpe
2018 r. I'pynma TEG omy6smkoBana [IpeaBapurenbHBIN OTYET ¢ OT3BIBAMU, KOTOPBII
cozaepxain nepBbiil «llepeyeHp MEpONPUATHI 10 CMITYEHUIO MOCIEICTBUNA U3MEHE-
HUS KnuMaTay U « TeXHUYecKrue KpUTepum» uX oToopa, a TakxKe MpeyIoKeHne 00Cy-
IUTh TpejyiaraeMele kputepun. O0cyxnenue Obl1o 3akpbITo 9 sHBaps 2019 r. ['pyn-
na TEG mpusnekna 6onee 150 MOMONHUTENBHBIX 3KCHEPTOB B MEPBOM IMOJIOBUHE
2019 r. mia pa3paboTKU TEXHUYECKUX KPUTEPUEB O0TOOpa IIsi BTOPOTO payHIa Mepo-
MPUSATHIA IO CMATYEHUIO MTOCIEACTBUIA N3MEHEHUS KIIUMaTa.

B utone 2019 r. I'pynna TEG onyOnukoBana TexHUYeCKU OTYET ¢ 0030pOM
BCEX MpeaIaraéMblX MEpOINpPHUATHI, NPUHUMAs BO BHUMAHHUE OT3bIBBI, MOJYUYEHHbIE

9 Commission's legislative proposals of May 2018// Sitio web de la Comisién Europea, available at:
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/green-finance_es#implementing  (Ac-
cessed 03 February 2020).

10 Technical expert group on sustainable finance (TEG). Sitio web de la Comision Europea, available at:
https://ec.europa.eu/info/publications/sustainable-finance-technical-expert-group_es (Accessed 01 February 2020).
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B XOJI€ NEPBOr0 payHAa MEpPONPUATHI, U OTYETHl JOMOJHUTEIbHBIX HKCIEPTOB.
B Oruete Taxxe copepkanach 6onee noapoOHas HHGOpPMAIUS O TOM, YTO TaKOE TaK-
COHOMHUS, UEM OHA He SIBJIAETCSA M KaK €€ HMCII0JIb30BaTh Ha npakTuke. OTder conep-
XKaJl TEXHUYECKHE KPUTepUH 0oTOOpa it 67 BUAOB NEATEIBHOCTH, KOTOPbIE MOTYT
BHECTH CYILECTBEHHBIN BKJIJ] B CMATYE€HUE MTOCJIEACTBUIA U3MEHEHMSI KJIMMAaTa B CEK-
TOpax CEIbCKOI0 XO035HCTBA, JIECOBOJCTBA, IPOU3BOJCTBA, SHEPIETUKHU, TPAHCIIOPTA,
BosiocHaOkeHus U otxo10B, MKT u 3manuii. Otuer 3a mroHb 2019 1. conpoBoxmancs
npeIoKeHrneM 0o0CyAuTh ero B TedeHue yiera. B Hactosmee Bpemsa ['pynma TEG
AQHAJIM3HUPYET MOJyUYEHHBIE OT3BIBHI.

Crangapt EC no 3ei1enbiM oosmmranmusam (EU Green Bond Standard)

I'pynna TEG Ttaxke paGotana HaJl peKoMeHIAMsIMU 1o pa3pabotke «CraH-
napra 3eneHbix oonuranuii EC» ¢ 1enpio MOBBIMIEHUs TPO3PayHOCTH U COMOCTaBU-
MOCTH PBIHKA 3€JICHBIX OOJUTAIiA, a TAKXKe U 00ECIIeYeHUs ICHOCTU JUI SMUTCH-
TOB B OTHOLICHWHU IIIaroB, KOTOpPbIE HEOOXOJMMO BBIIOJIHHUTH JJISl BBIYCKA, C TEM
9TOOBI YBEIUYHUTH ycToWumBoe (uHaHCcHpoBaHue. B mapre 2019 r. I'pymma TEG
oryOnmkoBana «IIpoMeXyTOUHBIH OTYET» U BBICTYIMIIA C MPEIIOKEHUEM 00CYIUTh
pesynbratel. 18 utons 2019 r. 'pynma TEG ony6mmkoBana Otuer o «Crangapte EC
Ha 3enenble obmurauumy. C utons 2019 r. I'pynma TEG npogomkuna paboTy Haja
«CxeMol perucTpaluy Ha OCHOBE pPBhIHKA JUI BHEIIHUX BEPU(PHUKATOPOBY», a TAKKE
Ha/l JaJIbHEHIIMMU UHCTPYKIMSIMH JJIs TIoJIb30BaTeneit no «CtanaapTy 3eJeHbIX 00-
muranuii EC». Pabota nomkHa ObITh 3aBepiiena B Mapte 2020 T.

Kimmaruyeckue kpurepun (Benchmarks)

I'pynmma TEG roroBuna npoekTsl «PexomeHAaIuii mo onpenenecHu0 MUHU-
MaJIbHbIX CTaHAApTOBY» Al Metononorun kpurepueB « EC no u3MeHeHHI0 KiumaTay
(EU Climate Transition) u «EC no ITapmxy» (EU Paris-aligned), kotopsie cooTBeT-
cTByOT 1essaM [lapuxckoro cornamenus 2015 1. 1 yCTpaHSIOT PUCKH «3€JIEHOTO Ka-
mydiskay (greenwashing).

Kpome Toro, I'pynma TEG pa3zpabotana npoekt «TpeboBaHmii K pacCKPBITHIO
UH(OPMaIUK B OTHOIIEHUH 3KOJOIMYECKHX, COLUAIBHBIX U YIPABICHYECKUX (aKTO-
poB (ESG)» B oTdyere 0 KOHTPOJIBHBIX MOKA3aTeNAX U METOJOJOTUU KOHTPOJIBHBIX
HoKasartesel AJis BCeX THMIIOB KOHTPOJIBHBIX IOKa3aTeeil (KpoMe KOHTPOJIBHBIX IIO-
KazaTeJiell 10 MPOLIEHTHOM CTaBKE M MHOCTPAHHOW BaJIIOTE), BKIIKOYAsl CTaHAAPTHBIN
(¢opMat, KOTOphI OyAET HCIONb30BAThCS Ui OTYETHOCTH IO TAKUM 3JIEMEHTaM.
I'pynmna TEG akTuBHO B3auMoJeiicTBOBaJIA CO CIICUATUCTAMU B 3TOW 00JIAaCTH: OBLIO
OPraHU30BAHO HECKOJIBKO KPYIJIBIX CTOJIOB U CEMUHAPOB C LEJIbI0 OCMBICICHUS UMe-
IOLUXCS 3HAHUN U OIBITA.

18 wurons 2019 r. I'pynna TEG omy0OnukoBana IIpomexyTouHbIi OTYET
0 KJIMMaTHYECKHX KPUTEepUsX u packpbituu pesyibraroB ESG (Climate benchmarks
and benchmarks’ ESG disclosures). ITpoMexyTouHbIi OT4ET ObUT IPEIMETOM 6-He-
JeNbHOrO 00IIecTBeHHOro ob0cyxaeHus. Ilocie aHamm3a NOMy4YEeHHBIX OTBETOB
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I'pynna TEG onyOnukoBana okoHuUaTenbHbIN BapuanT otueta 30 centsiops 2019 r.
OKOHYATEJBHBIM OTYET MOCITYKUJI OCHOBOH JIJIsl pa3paOOTKU MPOSKTOB HOPMATUBHBIX
aktoB EBponeiickoit Komuccun.

20 nexabps 2019 1. I'pynma TEG omy6imkoBaia «PyKoBOJCTBO 1O KIIMMaTH-
YECKUM TI0Ka3aTelsIM U pacKkpeITusaiM ESG 1o kimmMaTy», 9TOOBI 1aTh pa3bsICHEHUS 110
BOIIPOCAM, MOJHATHIM 3aUHTEPECOBAHHBIMU CTOPOHAMHU B XOJ€ OOCYKICHHS, BKIIO-
qas moJipoOHOe oTOOpakeHHe Kiaccu(uKarmii 5JKOHOMHUUECKHUX TOKa3aTeleld BHIIOB
JeSITeIbHOCTH.

PackpbiTue nHdpopmanun o kaumarte (Climate-related disclosures)

Pa6ora I'pynmiel TEG o packpbiTuio HH(POpPMAIMH, CBA3aHHON ¢ KIMMAaTOM,
uMesia HeCKOJIbKO MHOW BpeMeHHOH rpaduk, 4yeM TpH NepBble HAIIpaBIEHUs €€ Jes-
tenbHOCTH. B sinBape 2019 r. I'pynna TEG onyOnukoBaina cBoit OkoOHUATENbHBIN OT-
yeT 0 Packpeitin mHDOpMamnmu, cBsS3aHHOW ¢ KimMaToM. Ha ocHOBe mpemioskeHui
I'pynmer TEG EBpornetickas Komuccns paspabotana HOBbIe «PyKoBOISIINE TPUHITH-
Bl TIPEJICTaBNIEHNs KIMMaTHUecknx maHHex» (Climate reporting guidelines)!. Vka-
3aHHbBIE NPHUHLMUIBI SBJSIIOTCS JOMONHEHHEM K «HeoOs3aTenbHbIM PYKOBOASIIUM
NPUHIMTIAM He(DMHAHCOBOH OTYETHOCTHY, omyOanKkoBaHHEIM Komuccueii B 2017 1.12
Onu cootBeTcTBYIOT TpeboBanusM «lupextussl 2014/95/EU ot 2014 r. o Hedunan-
coBoit otuernoctn» (Non-financial reporting Directive)®® u Takxe BKIIOUaIOT peko-
meHjanuu LleneBoil rpynmnsl no packpblTuio (pUHAHCOBOW MHGOpPMAaLUH, CBSI3aHHON
¢ xnmumatoM (TCFD). PykoBoasiiye HpUHIMIIBI MPEJOCTABIAIOT KOMIIAHHMSM HH-
CTPYKIIMU O TOM, KaK cOOOIIaTh O BIMSAHUM UX OM3HEca Ha KIMMAT U O BIUSHUM U3-
MEHEHHS KIMMaTa Ha UX OU3HecC.

Utorn pesrensHoctu I'pynnel TEG, BelpazuBminecss B NIpUHATUA HOPMaTHUB-
HbIX akTOB EC:

«Permament 2019/2088» u «Permament 2019/2089» Obumi OmMyOJIMKOBaHBI
B O¢unmansaoMm xypHaie EBporetickoro Coroza 9 nexadps 2019 r.

«PernmaMeHT HHU3KOYTJIEPOIUCTHIX 3TAJOHOB» BCTyNMWI B cuiy 10 nmexabps
2019 r., a «PernameHT packpelTust HHGOpMaIm» BCTYnUT B cuity ¢ 20 mapra 2021 r.

(Piticchio, 2020).

1 Summary of the EC guidelines on reporting climate-related information. 18 June 2019. Sitio web de la
Comision Europea, available at: https://ec.europa.eu/info/files/190618-climate-related-information-reporting-
guidelines-overview_es (Accessed 10 February 2020).

12 Non-binding guidelines on non-financial reporting. Sitio web de la Comisién Europea, available at:
https://ec.europa.eu/info/business-economy-euro/company-reporting-and-auditing/company-reporting/non-fi-
nancial-reporting_en (Accessed 10 February 2020).

13 Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending Di-
rective 2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertak-
ings and groups Text with EEA relevance // EUR-Lex, available at: (Accessed 10 February 2020).
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[Ipoext Pernamenta takconomuu (The Taxonomy Regulation) Ha deBpannb
2020 r. emie He cOIVIacOBaH 0 KOHIA, OH JOJDKEH ObITh 0a00peH Komwurerom mo
okpy»karomei cpesne 1 Komurerom o skonomudeckuM Borpocam EBponapiamenTa.

IIpoexm Pecnamenma maxconomuu (The Taxonomy Regulation)

[Mpoekr Pernamenta takconomuu (The Taxonomy Regulation) ycranasnusa-
€T €IMHbIe KPUTEPHUH IJIs1 ONPE/ICTCHHSI TOTO, SIBISETCS I HYKOHOMUYECKas JesTellb-
HOCTb 3KOJIOTUYECKH YCTOMYMBOM M MOITOMY MOKET ObITh IIOMEUEHA KaK «3eJIeHas .
[Tpu npennoxeHnu 3eneHbIX GoHI0B (PMHAHCOBBIE TOCPETHUKH JTOJDKHBI YKa3bIBATh,
B KaKO# CTEMEHH UCITOIb30BAINCH KPUTEPHH IKOJIOTUYECKH YCTOMYMBOU S3KOHOMUYE-
CKOM JIEeATETLHOCTH. JTO JIENAETCS UL TOTO, YTOOBI N30€KaTh NMPHUBIICUYEHHS KalHuTa-
Ja U «3€JIeHBIX» Lesiell 0e3 SIBHBIX BBITOJ JUIS OKpY’Karomiel cpeabl. Permament
TaKCOHOMHHU TpuMeHsroTcss kK Coro3y, rocyaapcTBaM-wieHaM W yYaCcTHUKaM (pUHAH-
COBOT'0 pbIHKA. MeHeKephl KOJUIEKTUBHBIX UHBECTUINI B TIEPEBOAHbBIE IIEHHBIE OY-
maru (UCITS), ynpasnstomue Gpornamu aaprepHatuBHbIX nuBecTununii (AlF), mene-
Jokepel EBpomneiickoro ¢onna BenuypHoro kanurtana (EUVECA) u eBpomeiickux
(hoHOB coumanbHOrO NpeanpuHuMarenbcTsa (EUSEF), ctpaxoBumKky U mocTaBIIMKA
NEHCUOHHBIX NPOIYKTOB IMOJNAJAIOT IOJ ONpe/eeHue YYaCTHUKOB (PMHAHCOBOTO
pBIHKA ¥ yrioMuHaloTcs B Pernmamenre kak ygactauku (Piticchio, 2019).

TpeTbe 13 OCHOBHBIX MOJIOKEHUI, KOTOPbIe OyIyT pealin30BbIBATh KIIIOUEBYIO
yacth «[Imana nefictBuit EC 1o ¢pMHAHCHPOBAHUIO YCTOWYMBOTO POCTa», MOUYTH 3a-
BepiieHo. OKOHYATEeNbHBI KOMIIPOMUCCHBIA TEKCT mpeniaraemMoro PermamenTta o
CO3IaHUM OCHOBBI JIJISl COACHCTBHS ycTOWYMBBIM MHBecTUIAM (2019/0178 (XIIK)),
Tak)Ke M3BECTHBIM Kak PerimamenTt takconoMuu, 0611 cornacosad Coserom EC 17 ne-
kabps 2019 T4 PermamMeHT TaKCOHOMHH HampaBieH Ha OMNpelejeHHE YCTOHYMBOI
SKOHOMUYECKOM eATETbHOCTH, YTOOBI TOMOYb HHBECTOPAM U MPEIOTBPATUTH «3eJIe-
HBII Kamydisok». EcTh Hagexaa, 4To 3TO erie 0OoJbIie CMECTUT MPEANOYTEHUS] HHBE-
CTOPOB B CTOpPOHY 0o0jiee yCTOWYMBBIX HPOAYKTOB, OTMeuasn aaBokaTbl Dpuk Oi-
Mecanb 1 JHapio beprert B stHBape 2020 r'°.

Paccmotpum ocHoBHbIe nonoxenus [Ipoekra Pernamenta:

— DKOJIOTHYECKH YCTONYMBBIE HHBECTUILIUH: YTOOBI CUUTATHCS IKOJIOTHYECKH
YCTOMYMBON, HHBECTUIIMU JOJDKHBI (PMHAHCUPOBATH OJIHY MJIM HECKOJIBKO BUIOB DKO-
HOMMYECKOH JESITEeIbHOCTH, KOTOpbIe: 1) BHOCAT CYLIECTBEHHbIN BKJIAJ B JOCTHXKE-
HHE OJHOW WM HECKOJIBKHX KOJOTMYECKHX IIeNeH; 2) He HaHOCAT 3HAYMTEIHLHOTO
BpeJa HU OJHOM M3 3TUX IieNieil; 3) coOMoaloT MUHUMAaJIbHBIC TapaHTUH U TEXHHYe-
CKHE KpUTEpPHU 0TOOpa. DKOJIOTUYECKHE LIEIH, U3JI0KeHHbIe B PeriiamenTe TakcoHo-

14 Nevzat, D. (2019) Political agreement reached on the “taxonomy Regulation”// Norton Rose Fulbright’s
Financial service. December 18, 2019. Available at: https://www.regulationtomorrow.com/eu/political-
agreement-reached-on-the-taxonomy-regulation/ (Accessed 11 February 2020).

15 Olmesdahl, E., Burnett, A. (2020) Taxonomy Regulation Agreement Between the EU Parliament and
Council. Debevoise & Plimpton LLP. 10 January 2020, available at: https://www.debevoise.com/
insights/publications/2020/01/taxonomy-regulation-agreement-between (Accessed 12 February 2020).
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MUH, BKJIIOYAIOT CMATYEHHUE MOCIECACTBUN U3MEHEHUS KIMMarta, aJanTaiuio K u3Me-
HEHUIO KJIMMaTa, YCTOMYMBOE MCIOJIb30BAaHUE M 3alUTY BOAHBIX U MOPCKHX peCyp-
COB, IIEPEXO0/1 K LIUPKYJIAPHON SIKOHOMUKE, IPETOTBPALLEHUE U YTHIN3ALHUI0 OTXO0/I0B,
MIPEIOTBPALIEHUE U KOHTPOJIb 3arps3HEHMS U 3alUTY 3J0POBBIX dKOCUCTEM. Bplie-
yKa3aHHbIE JAECUCTBUS JTOJDKHBI COOTBETCTBOBATh KPUTEPHUSAM, U3JI0KEHHBIM B CT. 12
PernameHnTa TakCOHOMHH, KOTOPBIA OIPEIEINSIET, HAHOCHUT JIH XO3SMCTBEHHAs NEs-
TEIHHOCTh KaKON-TNO0 3HAUUTEIHHBIN YIIIepO OKpY KalomIei cpee;

— MuHNMasbHbIE T'apaHTUU: HKOHOMMYECKAsl AEATENIbHOCTh JOJKHA OCY-
IIECTBIIATECS C COOJIIOACHUEM MHMHUMAJIBHBIX COLMAJIbHBIX M YIPABICHYECKUX Ta-
paHTHUH, SBIAIOIIMXCSA NPUHLIKIIAMU U [IpaBaMHy, U3JI0KEHHbIMU B Jleknapaunn Mex-
JIYHapOJIHOW OpraHu3aluu Tpyda o0 OCHOBHBIX NpaBax W MPHUHIMIEAX Tpyda
(International Labour Organisation’s declaration on Fundamental Rights and
Principles at Work)®. 9o Heo6x0mumo, 9T06! (PMHAHCOBBIE TTOCPETHUKN HE TIPeHe-
Operanu COIUanbHBIMHU (HPaKTOpaMH TPU MPOABIKEHUN SKOJIOTUYECKH YCTOWYHMBBIX
MIPOJYKTOB;

— TexHnveckne KpUTEpUU OTOOpA: XO3SMCTBEHHAs AEATEIBHOCTH JIOJDKHA
COOTBETCTBOBATh TEXHUYECKUM KPUTEPHUSIM OTOOpPA, yCTAaHOBIEHHBIM B cT. 14 Perna-
MEHTa O TAKCOHOMMH: a) ONpeAessATh Hauboiee 3HAUMMbIE MOTEHIUAIbHBIC BKJIA (bl
B JIOCTHKEHHE JAaHHOM 3KOJIOTMYECKOH 11eJIM B OTHOUIEHUH KPATKOCPOYHBIX U JI0JITO-
CPOYHBIX MOCJEACTBUI; 0) yKa3bIBaTh MUHHMaJIbHbIE TpeOOBaHUS, YTOOBI M30€KaTh
3HAYUTENBHOIO yliepOa Juisl APYrux Lened; B) ObITh KaueCTBEHHOW WIIM KOJU4e-
CTBEHHOM, WM U TeM, U JIPyTUM, U IO BO3MOXKHOCTHU COZEp>KaTh OPOrOBbIC 3HAUE-
HUSI; T) ONUPATHCS Ha CXeMbl MapKUPOBKU U ceprudukamyu EC, MmeTononoruu oueH-
KU BO3ACUCTBHS Ha OKPYKAIOUIYIO CPEIy U CHCTEMBbl CTATUCTHUYECKOW Kiaccu(uka-
i EC u npuHEMaTh BO BHUMaHHE JH000€ COOTBETCTBYIOIIEE JACHCTBYIOIIEE 3aKO-
HonatenbcTBO EC; 1) OCHOBBIBATHCS HAa yOSAMTENBHBIX HAYYHBIX JAHHBIX, UCCIIEHO-
BaHUSAX M ONBITE€ PBIHKA; €) YYUTHIBATH KU3HEHHBIA LIUKI SKOHOMUYECKOU JEeSATeIIb-
HOCTH; ’K) YUUTBIBAaTh XapaKTep U MACIITAObl XO3AHCTBEHHOM IEATENbHOCTH; 3) yUH-
THIBaTh MOTEHIIMAIBLHOE BIMSHUE HA JIMKBUIHOCTh HAa PBIHKE, PUCK TOTO, YTO HEKOTO-
pble aKTHBBI OKaXXyTCsl OOECLIEHEHbI B pe3ylipTaTe Iepexojaa K Oosee ycTOWYMBOMN
9KOHOMUKE, a TaK)K€ PUCK CO3/IaHus IPOTUBOPEUUBBIX CTUMYJIOB; M) OXBAThIBATh BCE
COOTBETCTBYIOILIME BUABI SKOHOMHYECKOM JESTEIbHOCTH B KOHKPETHOM CEKTOpE
u o0ecreunBaTh paBHOE OTHOIICHUE K 3TUM BHUJAAM JESTEIbHOCTH, €CJIM OHU B PaB-
HOH CTENEeHH CIOCOOCTBYIOT JOCTIKCHUIO OJHOW MIIM HECKOJBKHMX IKOJIOTMYECKUX
uenei, yToObl m30exarh AedopMali KOHKYPEHIIMH HA PBIHKE; K) IPOBOIUTHCS Ta-
KM 00pa3zoM, 4yToObl OOJIErYuTh MPOBEPKY COOTBETCTBUS 3TUM KPUTEPUAM, KOrIa
9TO BO3MOKHO.

16 International Labour Organisation’s declaration on Fundamental Rights and Principles at Work. International
Labour Organisation, available at: https://www.ilo.org/declaration/lang--en/index.htm (Accessed 12 February
2020).
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Ecnu nnBecTums puHaHCHPYET OAHY MIIM HECKOJIBKO SKOJIOTHUECKUX IIeIIeH,
HE MPHUYUHSAS 3HAYUTENLHOrO yiepOa HU OJHOM M3 HUX, U COOTBETCTBYET MHHHU-
MaJIbHBIM TapaHTUSAM M TEXHUYECKHM KPHUTEPHSIM OTOOpa, 3TH WHBECTHLUH MOTYT
ObITh 0003HAUEHBI KaK «3eJeHbIe» U cooTBeTcTBYIoNME EC.

Cnenyer oTMeTuTh, 4TO B PeriameHTe TaKCOHOMHMH YUYHUTBIBAIOTCS TOJBKO
sKojoruueckue Gakropbl. OKUIAEeTCs, YTO MHBECTUIMU B COLMATIBHYIO cepy U yrpaB-
JeHue OyIyT peryJuMpoBaThCsl OTICIBHBIMHU 3aKoHOAaTenbHbIMU akTamu EC (Pitic-
chio, 2019).

HocTturayroe cornameHue no PerimamMeHTy o TaKCOHOMHM CHavajia JI0JKHO
ObITH 0J100peHo KoMmuTeToM 1o okpyskaromieit cpene 1 KoMuTeToM 1Mo SKOHOMUYE-
CKHUM BoOIpocam, nocie yero PernmameHT OyzneT mocTaBiieH Ha IJICHAPHOE IOJI0COBA-
HUe. bbUIO0 HECKOJIBKO MPOEKTOB KOMIIPOMHUCCHBIX MpeioxkeHnd mexay lapiamen-
tom 1 CoBetoM EC, mpexne dem cormamieHne ObUTo HaKOHEI TOCTHTHYTO. OCHOB-
HBIMU 00JIaCTSMHU PA3HOTJIACHH TI0 TMTOBOJY TAKCOHOMHUH OBUIHM ee MacIuTalbl, Xapak-
Tep MOAJIEKAUX BKIIFOUEHHUIO BU/IOB ACSITEILHOCTU U CPOKH BBIITOJIHEHUS.

Uro kacaercs XapakTepa MEpONPHUSATHI, KOTOPbIE CIENYyET CUMTATh «IKOHO-
MUYECKH yCTONYMBBIMU MHBECTULMSMMI», TO Mexay CosetoM u Ilapramenrom EC,
U, B YACTHOCTH, BHYTpH camoro CoBeTa CylLIeCTBOBAJIM 3HAYUTEIIbHbIE PA3HOIIIACHS.
Cnop B CoBete Bpalajicsi BOKPYT HOTEHLUHUAJIbHO HETATUBHOIO BO3JEUCTBUS MPE/bI-
Iyiiero npoekTa Perniamenrta Ha siiepHble U razosble poekTel EC. B koHeuHOM cue-
Te corjameHue ObUIO JOCTUTHYTO IyTeM CMsTYeHHsi HOpMbl PerimamMenTa «He nmpuin-
HSTh CYHIECTBEHHOTO Bpelia», KOTOpas rapaHTHPYET, YTO AESITEIbHOCTh HE HAHOCUT
3HAYUTENBHOTO yiiepOa HU OJHOM M3 IPYTHX Ieei (XOTS U CIIoCOOCTBYET JOCTHIKE-
HHIO DKOJIOTUYECKOM LIeJH).

Uro kacaercs AByX IKOJIOTMYECKHUX LIeJIel: CMArYeHre MOoCIeICTBUI U3MEHe-
HUS KJIMMaTa U aJanTaiys K U3MEHEHUIO KJIMMaTa, TO OHU BCTYIISAT B CHITY B ieKaOpe
2021 r., yepe3 roja Mocyie MPEAOKEHHONW MapiaMeHTOM naatbl. OcTalbHbBIE YeThIPEe
LEJIA PETyJIMPOBAHMS: YCTOMUNBOE UCTIOJIB30BAaHUE U OXpaHa BOJHBIX U MOPCKUX pe-
CypCOB, NIEpPeXo] K LUPKYJISIPHOH 3KOHOMHUKE, MIPEAOTBPAILIEHUE U KOHTPOJIb 3arpsi3-
HEHMSI M, HAKOHEI, 3allliTa ¥ BOCCTAHOBJICHHE OMOpa3HOO0pa3usi M SKOCUCTEM, TAKKe
OTKJIa/IBIBAIOTCA HA TOJI, BCTyMas B CHIly B gekabpe 2022 r'’.,

Peraament 2019/2088 EC o packpbiTun uHpopmMauuu

B 10 Bpems kak PernamMeHT TaKCOHOMMH YCTaHABIIMBAET OCHOBY JUIsl OIpejie-
JICHUsI OKOJIOTMYECKH YCTOHUYHBO# festenpHocTH, Permament 2019/2088 (The Disclo-
sure Regulation) mpeanuceiBaeT, Kak PyKOBOIUTENN IOJDKHBI PAacKpbIBaTh OMpejie-
JICHHYI0 MH(OpMAIHIO, YTOOBI 00€CIeUnTh OONIBIIYIO SICHOCTh M MPO3PAYHOCTh IS

17 Olmesdahl, E., Burnett, A. (2020) Taxonomy Regulation Agreement Between the EU Parliament and
Council. Debevoise & Plimpton LLP. 10 January 2020, available at: https://www.debevoise.com/insights/
publications/2020/01/taxonomy-regulation-agreement-between (Accessed 12 February 2020).
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HMHBECTOpOB. PeriaMeHT HampaBjieH Ha MOBBILIEHHE HKOJIOTHYECKOM yCTOWYMBOCTH
B ceKTope (PMHAHCOBHIX ycrmyr. Kax oTmeuan ucnanckuii aBrop A. Jlx. Tamus Tep-
muna, Pernmament (EC) 2019/2088 ycranaBnmuBaeT coriiacoBaHHbIE HOPMBI B OTHOIIIC-
HUHM 00S3aHHOCTEH MO O0ECIEYEeHHUIO MPO3PAYHOCTH, KOTOPBIE JOJDKHBI BBITIONHATH
YYaCTHUKH (PMHAHCOBOTO PHIHKA M ()MHAHCOBBIE KOHCYJIHTAHTH B OTHOIICHHH MHTE-
rpalyy PUCKOB YCTOMYMBOCTH KaK B OTHOLIEHMH CAMHUX OpraHM3alMii, TaK U B OTHO-
ITeHNH (PUHAHCOBHIX MPOIYKTOB, KOTOPHIE OHU Pa3pabaTEIBAIOT H PAaCTIPOCTPAHAIOT Y,
Pernament 2019/2088 mpenoctaBiiseT AOMOIHUTEIbHBIE JIOKAa3aTeIbCTBA IMPUBEP-
weHHoctu EC «llapmwkckomy cornameHuro», KOTOpoe BCTYNHUIO B cuily 4 HOsIOps
2016 r. (Neocleous, 2020).

B cootBercTBun ¢ Permamentom 2019/2088 Bce yuyacTHUKHM (PUHAHCOBOTO
pBhIHKAa U (PMHAHCOBBIE KOHCYJIBTAHTHI JOJDKHBI OyIyT pacKpbhIBaTh KOHKPETHYIO MH-
(bopmarnmio 0 CBOMX MOAX0/aX K MHTETPALUU «PUCKA YCTOMYMBOTO PA3BUTHUS» B CBOU
WHBECTUIIMOHHBIE pemieHns. OHU TaKKe TOJDKHBI OyIyT pacKpbITh, B KAKOH CTETIEHU
MIPOLIECC NPUHATHUS PEILIEHUI U MX WHBECTULIMOHHBIE TPOIYKThl YUUTHIBAIOT PUCK HE-
OJIarONPHSITHBIX BO3JCUCTBUH «dakTopa ycToHumBOCTH» (sustainability factor). Op-
raHn3anui — (pUHAHCOBBIE KOHCYJIBTAHTHI, B KOTOPBIX pabOTaeT MeHee Tpex 4eso-
BEK, OCBOOOXKJIAIOTCS OT MPEIOCTaBlIeHUs] WHPOPMAIMH, MPEANUCAHHON YKa3aHHBIM
Pernamenrom. OiHako OHU 00s3aHbl YUYUTHIBATh PUCKU YCTOMYHMBOCTU B CBOEH KOH-
CYNBTATHBHOM JIeSATeTEHOCTH.

«Puck ycroitunBoctu» (sustainability risk) onpeznesnsiercst kak 3K0JI0rHYECKOE,
COLMAJIbHOE WM YIPaBJIEHYECKOE COOBITHE WIM YCIOBHE, KOTOpPOE, B ClIydae ero
BO3HHKHOBEHHS, MOXKET BBI3BATh (PAKTHYECKOE WM MOTEHLIUAIBHOE CYIIECTBEHHOE
HEraTMBHOE BJIUSAHME HA CTOMMOCTh HHBECTULMIA.,

«®DaKTOpbl yCTOMYMBOCTH» ONPEIEISIFOTCS KaK AIKOJOTMYECKUE, TPYIOBBIE
U COLMAIIbHBIE BOTIPOCHI, YBaKEHHE MPAB YeI0BEKa, 00pb0a ¢ KOppynuuei U B3ATOY-
HUYECTBOM. PyKOBOAMTENN TaK HA3bIBAEMBIX LIEJIEBBIX (DOHIIOB «IKOJIOTHS, COLUAIb-

Hasi cepa u ympaBienue» («pouaslt ESG») momKHBI COOTBETCTBOBAThH JOIOJIHU-

18 Klarmann, B. (2020) European Union publishes Disclosure Regulation and Low Carbon Benchmarks Reg-
ulation in Official Journal. Met Facilities LLP. 15.01.2020, available at: http://metfacilities.com/2020/01/15/
european-union-publishes-disclosure-regulation-low-carbon-benchmarks-regulation-official-journal/  (Accessed
10 February 2020).

19 Hermida, A. (2020) Financial sustainability in the European Union. The Regulation (EU) 2019/2088 on
sustainable finances. El Blog de Alberto J. Tapia Hermida. 7 FEBRERO, 2020, available at: http://ajtapia.
com/2020/02/financial-sustainability-in-the-european-union-the-regulation-eu-2019-2088-on-sustainable-fi-
nances/ (Accessed 14 February 2020).

20 Hog-Jensen, . et al. (2019) Sustainable Finance Insights Series — 2: Amendment of the Benchmark Regu-
lation in line with an ESG optic//Steichen & Partners S.C.S. 20 December 2019, available at: https://www.
bsp.lu/publications/newsletters-legal-alerts/newsflash-sustainable-finance-insights-series-2-amendment  (Ac-
cessed 15 February 2020).

2L Neocleous, E. (2020) Regulation (EU) 2019/2088 — Disclosure requirements a step towards a sustainable
economy. Elias Neocleous & Co. LLC. January 21, 2020, available at: https://www.neo.law/2020/01/21/
regulation-eu-2019-2088-disclosure-requirements-a-step-towards-a-sustainable-economy/ (Accessed 13 Feb-
ruary 2020).
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TenbHbIM TpeOoBaHusIM. @onabsl ESG — 3T0 Te, KOTOpbIE CIIOCOOCTBYIOT COIMAIIb-
HBIM WJIM HKOJIOTUYECKUM XapaKTEPUCTHKAM, UMEIOT YCTOMYMBYIO HHBECTUIIMOHHYIO
LIeJIb WIIM HAIIPABJICHBI Ha COKPAIIEHHE BBIOPOCOB YIIEepoa.

PaccMoTpuM mHBIE OCHOBHBIE TIOJIOKEHUS, 3aKPETICHHBIE B BBIIICYKAa3aHHOM
Pernamenre:

— Be0-caiiThl: yYaCTHUKY WHBECTHIIMOHHOW JESTEIEHOCTH JIOJDKHBI ITyOJIH-
KOBaTh Ha cBOMX BeO-caiitax (HaumHas ¢ 10 maprta 2021 T.) MOJUTHKY MHTETPALAN
PHUCKOB YCTOMUMBOCTH B MPOIIECCE MPUHATHS MHBECTHIIMOHHBIX PEUICHUI U peryJsip-
HO OOHOBIATH UX. BeO-caliT 1oyKeH UMeTh: a) ONMUCAHUE IIeJIN YCTOHYMBOrO MHBE-
cTUpoBaHus; 0) MHPOPMAIIUIO O METOJOJOTHSIX, UCTIOIL30BAHHBIX JIJIST OICHKH, W3-
MEpEeHHUS U MOHUTOPHHra BO3JACHCTBUSA yCTONYMBBIX WHBECTHIIMHA, BKIIOYAs MCTOY-
HUKW JAHHBIX, KPUTEpUU OTOOpa 0a30BBIX AKTHBOB M COOTBETCTBYIOILIYIO yCTONYHU-
BOCTB; B) HHJIEKC WJIH 1I€JIb B 3aBUCUMOCTH OT CUTYalluu; T) HHPOPMAIUIO, BKIIOUCH-
HYIO B IEPHOAMYECKHIE OTYETHI. MEeTO0I0T S, UCTIONIb3yeMast I pacueTa UHAEKCOB
1 OPHEHTHPOB, JOJDKHA OBITH TOCTYIIHA JUIsI HHBECTOPOB.

— IIpennorosopHoe packpeiTie nHpopmanuu (Pre-contractual disclosures):
¢ 10 mapra 2021 r. ympaBisitonue akTUBaMH JOJKHBI PACKPBIBAThH CIEAYIONIYI0 WH-
(hopManuio B J1I000M MPOCHEKTE WHBECTUIIMOHHOTO (OHA WM HHPOpMAIHIO 00 UH-
BECTHLIUAX JI0 3aKJIIOUEHMs JIOTOBOPA, PACIPOCTPAHIEMYIO CPEeIu MOTEHLUAIbHBIX
MHBECTOPOB: a) NPOLEAYpPbl W YCIOBHUS, MPUMEHSEMbIE IJii HHTErPalliil PHCKOB
YCTOWYMBOCTH B MHBECTHLIMOHHBIE pEIICHUs; 0) CTENeHb, B KOTOPOH OXKHUIaeMble
PHUCKHM yCTOWYMBOCTH OKaXKyT COOTBETCTBYIOIIEE BIUSHHE HAa JOXOAHOCTH (PMHAHCO-
BBIX MPOJYKTOB, CJCNIaHHBIX JOCTYIHBIMH; B) IOKa3aTEIN TOTO, KaK IMOJIUTHKA BO3HA-
rpaXkIeHHUs YYaCTHUKOB COTJIacyeTcs ¢ MHTErpalfell pUucKOB YCTOWYHBOCTU U B CO-
OTBETCTBYIOIIMX CIIy4asX COOTBETCTBYET LIENH YCTOHYMBOTO MPEAJIONKEHUs (PHHAH-
COBOTO MPOAYKTA.

— DuHAHCOBBIE NMPOIYKTH C MHIEKCOM: €CIH (PMHAHCOBBIA MPOIYKT HMEET
B Ka4eCTBE CBOEH 1eJIM YCTOWYMBBIC HHBECTUILIMU WIIM MHBECTULIMU C aHAJOTUYHBIMU
XapaKTepUCTHKaMH, a MHAEKC 0003HaYeH KaK KOHTPOJIbHBIN OpUEeHTUD, UH(DOpMALIUS,
HOJUIeXKAIasi PaCKPBITUIO, JTOJDKHA COINPOBOKAATHCS CIECAYIOIUM: a) MH(pOpMaIus
0 TOM, KaK Ha3HaYeHHBIH MHIIEKC COOTBETCTBYET 3TOH 1enu; 0) 0ObSCHEHHE TOrO,
104YeMy BecoBble KO3(D(UIIMEHTHI M COCTABIIAIOLINE YKAa3aHHOIO MHJEKCa, COIjaco-
BaHHBIE C ATOH LIEJIbIO, OTIIMYAIOTCS OT UHAEKCA IUPOKOT0 PhIHKA.

— DuHaHCOBBIC NMPOAYKTHI 0€3 MHIEKCA: ecau (DMHAHCOBBIA MPOIYKT UMEET
B KauecTBE CBOEH LeIM YCTOWYMBbIE MHBECTULIMU WJIM MHBECTULIMU C aHAJIOTMYHBIMHU
XapaKTepUCTHKaMH, U HU OJIMH MHJIEKC He 0003HAaYEeH B KaU€CTBE STAJIOHHOTO OPUEH-
TUpa, MH(POPMAIIHS JOIDKHA COJIEPkKATh 00BSICHEHHE TOTO, KaK 3Ta I1eJIb JOCTUTHYTA.

— Ilepuoanyeckre oOT4eTH: (TO €CTh TOAOBBIE W/WIM IPOMEKYTOUYHBIC)
JIOJDKHBI BKJIFOYATh ITOKA3aTeNu: a) OOLIero BIAUSHMUSA (PMHAHCOBOIO INPOJYKTa Ha
YCTOMUYMBOCTH C MMOMOIIBIO COOTBETCTBYIOLINX TOKa3zaTesell ycToiiunBocTy; 6) eciu
MH/IEKC 0003HaYeH KaK ITAJOHHBIN OPHEHTHp, CpaBHEHHE OOIIEero BIUSHUS (hUHAH-
COBOT'O MPOAYKTA C YKa3aHHBIM HHIEKCOM M WHAEKCOM IIMPOKOTO PHIHKA C TOYKH
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3peHusi COCTaBJIAIONIMX M Moka3zareneil ycrtoiunBoctu (Piticchio, 2019). Ynpasmusio-
e ponna ESG momkHBI IpeoCTaBUTh HHPOPMALIUIO O TOM, KaK JODKHA OBITH J10-
cturayta 1enb ¢porma ESG. OHu Taxke MODKHBI BKIIOYATH TOIAPOOHBIC CBEICHUS
0 JII000M 3TaJIOHE, KOTOPBIN UCTIONB3YeTCs Ul U3MEPEHHs ycrexa, i 00bsICHEHHE TO-
ro, HOYeMy 3TOT KOHKPETHBIH 3TajloH cyuTaercsi HanOonee noaxoaamum. C 1 sHBaps
2022 r. ynpasinstonie pornamu ESG nomkHBI BKITIOYATh B CBOM ['0/10BOM OTYET MH-
(hopmarmio, Kacaromuryrocsi CTeIIeHH JOCTIbKeHHs 3asBiieHHbIX neneit ESG. C 30 nexab-
ps 2022 roga B mpOCHEKTaX SMUCCUH M HH(POPMAIIMOHHBIX OIOJIJIETEHSX JI0 3aKJII0ue-
HUSI KOHTPAKTOB 00 MHBECTHUIIMAX JIOJXKHO OBITh Pa3bsICHEHO, YUUTHIBACT JIU M KAKUM
o0pa3oM yuuThIBaeT (hOHJ HEOIArompUsATHOE BO3/CHCTBHE MHBECTUIMOHHBIX pelle-
HUI Ha ycTolunBoCTh. Eciii OHU He paccMaTpuBaroTCs, JOKHO OBITh JaHO 00OCHO-
BaHHE UX UCKITFOUCHHSI.

Peraament 2019/2089 EC HU3KOYT/1€POAUCTHIX ITAJIOHOB

8 Hos1Ops1 2019 1. EBponeiickum Coro3zom Obu1 ipuHAT «Permament 2019/2089
EC nuskoyrneponucteix stamonon» (EU Benchmark Regulation — BMR), B oTHO-
mennu KontponbHbix nokasateneit EC mo n3MeHeHnio KinuMaTa, OpHEHTHPOBAHHBIX
Ha [Tapuxckoe cornamenue 2015 r. B gomonHeHne K M3BMEHEHUSIM C TIeJIbI0 BBEICHHUS
HOBBIX KJIMMAaTHYECKHX OPUEHTHPOB M 00S3aTENBLHOTO PACKPBITUS MHPOpMAIIMU, Ka-
caromierocst ycronunBocty, Pernament 2019/2089 BHOCUT BayKHbIE U3MEHEHHS B Tie-
pexoanble nonoxenus BMR, npumenumble K KPUTUYECKUM KPUTEPHUSIM U OPUEHTU-
pam tpeTbux ctpad. Permament 2019/2089 6bu1 omy6iukoBad B OQUITHATBHOM KYP-
Hane EBpomneiickoro Coroza 9 nexabps 2019 r. u BCTynwiI B CHIy Ha CIEAyHOIIUN
nenb — 10 nexadps 2019 r.

AHTnmiickuii anBokat Mukasna Yokep nucaina, uro Permament 2019/2089 sB-
JsIeTCsI YacThio OoJjiee mupokoil naunuatuesl EC 1o ycToiidnBoMy pa3sBUTHIO, KOTOpast
HarpaBJeHa Ha To, YTOObI cenath cooopakenusi ESG B nenTpe prHaHCOBOI CUCTEMBI
U TOJIIePIKaTh ABIKEHUE K OoJiee «3eJeHoi» sKoHoMuKe EBpombl. ABTOp oTMevana,
YTO B HACTOSIIEE BPEMs HAa PHIHKE CYHIECTBYET PSIJl PA3TUUYHBIX HU3KOYTIEPOIUCTHIX
MHJIEKCOB; XOTS 3T MHAEKCHI OOBIYHO 0003HAYAIOTCS M PEKIAMHUPYIOTCS KaK HHU3KO-
YITIEpOIMCTBIE STATIOHBI, OHH YacTO MMEIOT COBEpIIEHHO pa3Hble menn>2. Hampumep,
OJIMH MHIEKC, 0003HaUYaeMbIii KaK HU3KOYTJIEPOAUCTHINA, MOXKET OBITh MOJHOCTBIO CO-
IJIACOBaH C IENSAMH WM MPHHIMIIAMHA W3MEHeHHs Kimmara [lapmkckoro corniamieHus
2015 r., a Ipyroit MOXKET MPOCTO CTPEMUTHLCSI CHU3UThH OOIIMI YIIIEPOAHBIN ciesl CTaH-
JApTHOTO MHBECTHUIIMOHHOTO TMOpT(erns. DTa pa3Has cTerneHb 0003HAueHHs NpuBea
K OLIYLICHUIO OTCYTCTBHUS MPO3PAYHOCTH M €IMHOOOpas3us B KiIacCU(UKALUU HHU3KO-
YIJIEPOJUCTBIX ITAJIOHOB U OMACEHUA OTHOCUTEIBHO BO3MOYKHOCTH «3€JIEHOT0 KaMy]-

22 Walker, M. et al. (2020) Low Carbon Benchmarks Regulation. Eversheds Sutherland. 21-01-2020, availa-
ble at: https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Walker_Michaela
(7554) (Accessed 10 February 2020).
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JSDKay, T.€. METOAOB, LIEJIb KOTOPbIX — BBECTH MOTPEOUTENs B 3a01yKACHUE OTHOCH-
TEJIbHO 1eJIeH OpraHu3aluy B SKOJIOTUYHOCTH MPOAYKIIUU UIH YCIYTH.

Permament 2019/2089 ycranaBmmBaeT HOBYIO KaTETOPUIO 3TaJOHOB, BKITIO-
YaoNIyl0 B ce0s 3TATOHBI HU3KOYTJIEPOAUCTOTO U TOJIOKUTEIHHOTO YTIIEPOJHOTO
BO3JICHCTBHSI, KOTOPBIE MPEIOCTABIISIOT HHBECTOpaM OoJiee MOJTHY0 HHPOpMAIHIO 00
YIJIEPOJHOM CJeAEe UX WHBECTULIHMU. HU3KOYTIepOoIuCThIN 3TAIOH ONpPENeIeTcs KaKk
9TaJIOH, JJISi KOTOPOTO 0a30BbIe AaKTHUBBI BHIOMPAIOTCS TaK, YTOObI IMETh MEHBIIIE BBI-
OpOCOB yriepojia, YeM aKTHUBBI, KOTOPbIE COCTAaBJISIOT CTaHAAPTHBINA B3BEIICHHBIIN
STaJOH KanuTana. s cpaBHEHUSs, OJOKUTEIbHBIA KOHTPOJIbHBIN MMOKa3aTellb BO3-
JeMcTBUS yriepoja ONpeessieTcsl Kak KOHTPOJIbHBIN MoKa3aTesb, Ul KOTOporo 6a-
30BbI€ AKTHBBI BHIOMPAIOTCS HA OCHOBE TOTO, YTO UX SKOHOMHMS BHIOPOCOB yriepoja
MPEBBIIIAET YIIEPOIHBIN Cle/l aKTUBA.

Hpyroi anrnuiickuii anBokaT — T. [IMTHKKNO — OoTMeYas, 9yTo B MOCIEAHEE
BpeMs B EBpomneiickom Coro3e otmedaercst yeenudeHue nokazareieit ESG. Ionb3o-
BaTeNIM ATHX KOHTPOJBHBIX MMOKa3aTee He BCer/ia MMEIOT Heo0XoauMyto nHpopma-
LU0 O TOM, B KaKOM CTENEHH METOJO0JIOTHS, UCIOIb3yeMasl JUIsl YCTAaHOBIEHHS KOH-
TPOJBHOTO TMOKa3zarens, yuutbiBaeT nenmun ESG (Piticchio, 2019). IlpaBuia HU3KO-
yIJIEPOJUCTOrO 3TAJIOHHOTO aHaIn3a TPEeOYIOT PACKPBITUS TOTrO, KaK METO/A0JIOTUS
yuuThiBaeT ¢aktopel ESG ais Kakaoro 3TaJOHHOTO TeCTa WU CEeMECTBa 3TajlOH-
HBIX TECTOB, YTOOBI MO3BOJIUTH UHBECTOPAM JIe1aTh 000OCHOBAaHHBIN BHIOOD.

Pernament 2019/2089 npegycmarpuBaeT co31aHUe ABYX HOBBIX THUIIOB «KJIH-
MaTHYECKHX OPHUEHTHPOB» — «OPUEHTHPOBaHHBIX Ha [laprk» stamonoB («Paris-
Aligned» Benchmarks (PAB)) u staioHHbIX mokasaTesneit n3menenus kiaumara (Cli-
mate Transition Benchmarks (CTB)) (Williams et al., 2019). PeriameHT npeanuchi-
BAaeT, YTOOBI aJMHUHUCTPATOPHI BCEX KOHTPOJBHBIX MOKa3aTeIeld WM CeMEUCTB KOH-
TPOJBHBIX MOKa3aTenaell (3a MCKIIOUEHUEM MPOLEHTHBIX CTAaBOK M BAJIOTHBIX KOH-
TPOJBHBIX MOKAa3aTeJed M NPU YCIOBUU OTKa3a OT T€X KOHTPOJBHBIX MOKa3aTelew,
KOTOpbIE HE IPECleAyOT IKOJOIMYECKHX, COLMAIBHBIX U YNPaBIEHUYECKUX LeJel
(ESG)) momKkHBI MIPeIoCTaBIIATh ONPEAETICHHY0 HH(OPMALIUIO:

— Packpsitue merononorun ESG: o0bsicHeHHe TOT0, Kak KIFOUEBbIE 31€MEH-
ThI STAJIOHHON METOIMKHU oTpaxkatoT ¢akropsl ESG;

— Packpeitue nnpopmanuu o tecre ESG: BitoueHue B 0TYET O TECTUPOBa-
HUU 00BSICHEHU TOro, Kak GakTopsl ESG oTpakaroTcs B KaXa0M TeCTe; U

— Packpeitue unpopmarmu o «[lapmxckoit perynauposke» (Paris alignment):
BKJIIOUYEHHUE B 0a30BBIH OTYET MH(OPMAIIUK O CTENIEHH COOTBETCTBHS C IIEJIEBBIM T10-
Ka3aTeJleM COKpalleHUs] BIOPOCOB yIiaepoaa WK JOCTHKEHUEM J0JITOCPOYHON LIeTH
r106anbEHOTo ToTeruIeHns [TapukeKoro KIMMMaTHIecKoro cornamenus 2015 r.23

2 Hog-Jensen, 1. et al. (2019) Sustainable Finance Insights Series — 2: Amendment of the Benchmark Regu-
lation in line with an ESG optic//Steichen & Partners S.C.S. 20 December 2019, available at:
https://www.bsp.lu/publications/newsletters-legal-alerts/newsflash-sustainable-finance-insights-series-2-
amendment (Accessed 15 February 2020).
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OpuentupoBannblii Ha [lapmwx stamon EC saBnsercs 06ornee akTyalbHBIM
1 aMOMIIMO3HBIM B CBOUX LIENISIX U OTOUPAET TOJIBKO T€ KOMIIOHEHTBI, KOTOPBIE YXkKE
aKTUBHO CHOCOOCTBYIOT JOCTHIKEHMIO LM CHM)KEHHUS Temrieparypsl Ha 2°C, ycra-
HoBIIeHHOW B [lapmkckoM cormamenun. 1Ipoie ropops, 3To0 03Ha4aeT, YTO SIKOHOMUS
BHIOPOCOB yIiIepoaa KakIoro 6a30BOT0 aKTHBA IPEBHIMIACT ET0 YIIEPOIHBIH cren’,

Baoicneruue smanonwt, kpumepuu (Critical benchmarks)

Uro0Obl KpUTEpHUil MpeAcTaBisl cO00M «BaKHEHIIMI) 3TanoH coriacHo Pe-
riamenty 2019/2089, oH 1oIKeH COOTBETCTBOBATH OIPEICIICHHBIM YCIOBHIM U OBITh
BKJTIOUEH B CITMUCKH ATAJIOHOB, KPUTEPHEB, H3I0KEeHHBIX B Permamente EC 2016/1368.
Crmcok B Hacrostiee Bpems BriarodaeT B cebs LIBOR, EURIBOR u EONIA, koro-
pwie cootBeTcTBYIOT Permamenty 2019/2089. ITocne BeTytuienus B cuity Perimamenra
2019/2089:

— aJIMMHUCTpaTopaM OyZeT pa3pelieHO0 B COOTBETCTBHM C PerjameHTOM
2019/2089 mnpomomkarh MPEAOCTABIATh BaXKHEUIHE KOHTPOJILHBIC ITOKa3aTEIIH
B EAOC 1o 31 nexaOps 2021 r., gaxke eciu Takue KOHTPOJIbHBIE TIOKa3aTeNu He MOJ-
HOCTBIO cOOTBeTCTBYIOT Pernamenty 2019/2089;

— nogHaa30pHBIM opranuzanusiM EAOC OGyneT pas3perieHo B COOTBETCTBUU
¢ Permamentom 2019/2089 mpomomxkarh HCIOIB30BaTh Ba)KHEUIIHE KOHTPOJIBHEIC
nokasarenu 0 31 mexadpst 2021 r., maxke €ciM Takue KOHTPOJIbHBIC TOKa3aTelld He
MOJTHOCTBIO COOTBETCTBYIOT Perimamenty 2019/2089; u

— comacHo Pernmamenty 2019/2089, koMIleTeHTHBIM OpraHaMm OyzeT paspe-
IICHO YIPABJIATh BAXHCHIIUMHU KOHTPOJbHBIMH Tokazatenmsmu (Williams et al.,
2019).

Tecmbi, npedocmasnsiemvie AOMUHUCIPAMOPAMU MPEMbUX CMPAH

[To cBenenusam anBokatoB (upMmbl «Ashursty, 3a npenenamu EBpormeiickoro
sKoHOMHYecKoro npoctpancTBa (EDII) MHOTHE aIAMUHHCTPATOPBI TPETHUX CTPAH /10
CHX IOp HAaXOAWIM TPH CYIIECTBYIOUMX MyTH Aoctyna B EC — SKBHBaJeHTHOCTS,
npusHanue u ogodpenue (equivalence, recognition and endorsement) — neynosie-
TBOPHUTEIBHBIMU. B 9aCTHOCTH, M3-3a OTCYTCTBHS KaKOTO-THOO pPEUIeHus] 00 IKBUBA-
JIEHTHOCTH, KOTOpoe Obwio mpuHsATO EBpomeiickoil komuccuel, TpeboOBaHHE HMEThH
1100 3aKOHHOTO MpeACcTaBUTeNs (1 IPU3HAHMS ), TM00 0J00pHBILIEro CyOBheKTa Mo/
HayzopoM EC (nns ogo6penust) B EC Ob110 npobiemaTtuunsiM. B cBete 3TUX TpyaHO-
CTell NepexoIHbIi NepHo, B TeYeHHE KOTOPOro MOAHAA30PHBIC OpraHU3aLUH MOTYT
MIPOOJDKATh HCIOJIb30BAaTh KOHTPOJIbHBIC MOKA3aTeNH, NMPEIOCTaBICHHBIC aJMUHH-
CTpaTopaMu TPETbUX CTpaH, OyneT mpojasieH Ha aBa roja Ao 31 nexabpsa 2021 rona
(Williams et al., 2019).

2 Walker, M. et al. (2020) Low Carbon Benchmarks Regulation. Eversheds Sutherland. 21-01-2020, availa-
ble at: https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Walker_Michaela
(7554) (Accessed 10 February 2020).
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[To mHeHuio 3apyOexHbIX aBTOpOB, HpuHsATHe Permamenta 2019/2089 mnon-
TBepKJaeT npuBep:keHHocTh EC mepexoy K HU3KOYTJIEPOIUCTOW SIKOHOMHMKE, MPO-
JIOJDKAIOMIEMYCS POCTY YCTOWYHMBOTO (PMHAHCHPOBAHUS U TO3ULIHMOHUPOBAHHIO (Hu-
HAHCOBOI'O CeKTOpa EBpOIBI Kak BEAyIIEro MUPOBOIO HAIIPABJICHUS ISl MHBECTHLINN
B 3€JICHBIE TEXHOIOTHH>,

Oxwumaercs, uto K 1 stHBaps 2022 1. KpynHbIE aJMHUHUCTPATOPHI KOHTPOJIb-
HBIX IOKa3aTeJIel MOMBITAIOTCS MPEAOCTaBUTh OAUH WM HECKOJIBKO KOHTPOJBHBIX
nokaszaresieil EC 1o u3MeHeHHo KiIumara.

B 3akmmouenre Heo6X0AUMO KOHCTAaTUPOBATh, YTO HOBAsi SKOCUCTEMa (PHMHAH-
coBoro peiHka EBponeiickoro Coro3a, HanpaBiieHHasi Ha IPUOPUTETHI «YCTONYHUBOTO
(uHAHCHPOBAHMS», CIOXKHIIACH U CTajla OOBEKTUBHOW PEalbHOCTHIO HOBBIX 0O0IIe-
CTBEHHBIX OTHolIeHHUW. Cnexyer corjacuThecsi ¢ MHeHHEM B. UepHukoBa, KOTOPBIN
OTMEUaJI, YTO «CETOJHS Tepexo B “mudpy”’ cTasl TI00abHBIM TPEHIOM JUIS BCEX
y4acTHUKOB phiHKA: K 2030 T. Bce OaHKM CTaHyT I KJIMCHTOB ‘‘HEBHIUMKaMU~
U CKpOIOTCSI B 3JIEKTPOHHOM BHJE IOJ BUAOM CEPBHUCOB, JIMYHBIX [MOMOIIHUKOB
U BCEBO3MOXHBIX MpuioxeHuid. C yueToM TOro, 4ro (pMHAHCOBBIE YCIYTH YK€ IO-
CTaBJISIFOT HE TOJIBKO KPEAUTHBIE OpraHU3alliM, HO U CTPaxOBble, MHBECTULIUOHHBIE
KOMITAaHMH U COIMAJIbHBIE CETH, MOSBUIIOCH €IMHOE online-TpocTpaHCcTBO — (DUHAH-
coBas dKocucTeMa»?. Poccuiickuii 3aKOHO/IaTeNh He JO/KEH OCTAaBaThCA BHE PETy-
JMPOBAHMS YKa3aHHBIX BbIIIE OTHOIICHUH, a HAIIPOTHUB, ONIEPEIKATh UX.

EBpomneiickuii Coro3 B nekadpe 2019 r. npeactaBuil cBoe BUJICHUE PETYIIHUPO-
BaHMsI HOBOH 3KOCHCTEMBb! ()MHAHCOBOI'O PBHIHKA: ObUIM 0003HAYEHBI «KPAEyroJbHbIE
KaMHH» 3TOTO PeryJIupoBaHus — PernameHT o packpbiTiu nHpopMmanuu, PermameHt
HU3KOYTJIEPOAUCTBIX 3TAJOHOB, NMPOeKT Pernamenta o tTakcoHoMuu. C y4eTom TOro,
YTO JeIICTBHE NMEPEUNCICHHBIX HOPMAaTUBHBIX AKTOB PACIPOCTPAHSIETCS HE TOJIBKO Ha
y4acTHUKOB (puHaHcoBoro peinka EC, HO u Ha TpeTbu cTpanbl, Poccun HE0OX0aMMO
OINpEAEIUTh CBOIO MO3HLHMIO IO 3TOMY Bonpocy. OTcTaBaHuE B IPABOBOM PETYJIUPO-
BaHUHU YKa3aHHBIX BOMPOCOB MOXET MPHUBECTH K CEPbE3HBIM IMOTEPSM IJIsi POCCUM-
CKUX MPEANPUATHH, TTpearalonmx (GUHaHCOBBIE YCIYTH.
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Abstract. The article investigates the problem of content change of the concept object of taxation
in the Russian tax law on the path to digital economy. The purpose of the article is to analyze the provisions
of the Russian tax legislation, international norms, as well as academic literature devoted to identification of
certain new goods and phenomena as possible objects of taxation, thus updating the concept of the object of
taxation itself. The development of information technologies generates the following unavoidable problems
related to the object of taxation concept content, which allows reviving the discussion about the content of
this tax and legal category: the impossibility to assess implementation operations as potential tax objects
with the help of the classical triad «product, work, service»; recognition in certain situations (for example, in
case of electronic money payment) as the object of taxation is not one, but a set of legal facts (cause of ac-
tion); the need to establish the object of taxation through the so-called «tax relationship» between the object
and the subject of taxation. In connection with the first problem, the author proposes to unambiguously de-
fine in the Tax Code the legal nature of transactions with digital products for tax purposes, treating them as
a new type of service. The conclusion is based on the experience of international regulation and suggests
supplementing the provisions of the Tax Code in terms of legal regulation of the concept taxation object as
well as VAT taxation. The re-search of the second problem leads to the conclusion that it is necessary to
clarify the rules of the Tax Code when the counterparties carry out taxable transactions, whose settlements
are made with electronic money. In this situation, the object of taxation is not single, but suggests several
legal facts-actions of the potential tax-payer. On the third problem the author raises the issues of identifica-
tion of the taxpayer in case of certifying the taxable transaction by the digital signature analogue. Taking in-
to account international experience, as well as national civil law regulations, it is considered necessary to in-
clude provisions on digital certificates and digital signatures in tax legislation.
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Introduction

The global character of the digitalization process allows researchers to seri-
ously characterize the ongoing transformation of social and economic relations as a
new (fourth) technological revolution. It is being shaped by the rapid development of
information and communication technologies, which in turn increases the role of legal
regulation of relations emerging in the digital society. This process is associated with
an objective need for scientific reflection on a number of phenomena resulting from
the digitalization and informatization of society, which has been repeatedly stated in
legal literature (Habrieva, 2018:19; Blazheev, Egorova, 2020:5-13). There is also
a growing need to address a number of practical issues related to legal support for the
digitalization of the economy and other areas of public life.

In the legal doctrine it is becoming more and more relevant to carry out sec-
toral legal and interdisciplinary research on the current social and technological
changes in terms of revising the classical notions used both in science and in the texts
of normative acts. In tax law, this approach is already being implemented, for exam-
ple, categories of tax legal personality (Lyutova, 2019:40-42), tax sovereignty (An-
dreev, 2018:13-16; Khavanova, 2017:34-38) and others. This is evidenced not only
by numerous publications of articles, monographs and educational literature, but also
by grants studying the processes of digitalization and related international integration
directly through the prism of a sectoral approach.

A number of works on tax law pay considerable attention, as noted
E.G. Belikov, to the issues of legal regulation of the objects of taxation definition in re-
spect of taxes arising from activities in the markets for digital services (for example, in
the field of electronic commerce, using the technology of distributed registers) (Be-
likov, 2019:23-26) Such problems require further research, which is conditioned by the
impossibility to apply the traditional approach to the definition of the tax object in the
new economic reality. The implementation of digitalization concept necessitates to
clarify the object of taxation concept and to establish appropriate tax consequences in
respect of new business models, for example, various types of electronic commerce in
the form of sale of goods and trade in access to intangible assets and/or objects of intel-
lectual property (Pokrovskaya, 2016:171). Some scholars argue that the object of taxa-
tion for such transactions is specific. For example, the income as a result of new digital
processes, recognition of which as taxation object requires special tax structures allow-
ing objectively assess, as well as fairly and efficiently withdraw part of the income
without slowing down the pace of economic development (Koroleva, 2019:92).

We will be interested to look at the problem of revising the theoretical defini-
tion of the object of taxation concept in the new conditions and discussions on qualifi-
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cation of tax consequences of the sale of digital goods in electronic commerce. At the
same time, doctrinal rethinking of the object of taxation concept has quite pragmatic
goals: according to N.T. Mambetaliev's fair comment, “dynamically developing branch
of e-commerce expands the list of objects subject to tax collection...” (Bukach,
2017:10-16). Thus, the definition of the taxation object adequate to the current realities
will allow to objectively assess the tax consequences of entrepreneurial activity for
business in conditions of digitalization, as well as to fairly and efficiently withdraw part
of the income to the state treasury; this can be done without slowing down economic
growth, while ensuring and protecting both private and public interests.

Subject of taxation definition in contemporary science

It should be noted that the issues of definition of the object of taxation con-
cept occupy a significant place in the scientific works of domestic legal scholars spe-
cializing in tax law: K.N. Grigorov, O.0. Zhuravleva, M.F. Ivlieva, I.I. Kucherov,
S.G. Pepeliaev, D.A. Smirnov, V.A. Churkin and others. The problems of determin-
ing the object of taxation in the conditions of economy digitalization, as well as the
need to expand the list of the taxation objects with certain types of income are inves-
tigated; this issue is investigated, for example, with regard to the tax on professional
income in the works of A.A. Kopina, S.M. Mironova, E.Y. Stetsenko and others.

The review of some foreign scientific works on tax law and taxation showed
that there are scientific publications in the field of general theoretical concept of the
object of taxation and its relation to related concepts (Kucheryavenko, 2003:11-13).

At the same time, it may be noted that there is no consistent approach to the def-
inition of the object of taxation concept and the need to establish criteria for attributing
certain events to the taxation objects, which determines the relevance of the issue taking
into account modern tendencies in the development of science and tax law practice.

It is traditional for Russian tax law to characterize the object of taxation by
listing the phenomena related to it, an open list of which is contained in Article 38 of
the Tax Code: sale of goods (works, services), property, profit, income, expense or
other circumstance. As it is known, the legislative wording of the object of taxation
concept is applied from the moment when the first part of the Tax Code of the Rus-
sian Federation came into force. At the same time, attempts to develop any qualifying
features of the object of taxation, which would allow to unambiguously identify cer-
tain objects and phenomena as objects of taxation, as well as classifying them, have
not been successful to date. However, researchers and practitioners specializing in tax
law have formed two different approaches to the definition of the object of taxation
concept, which can be conventionally denoted as economic and legal.

Representatives of economic sciences believe that the only right thing to do is
to further develop the legislatively established idea to formulate the object of taxation
concept exclusively by listing various objects. In this case, their task is to assess one
or another object as to whether it is possible and/or necessary to establish liability to
pay tax on it. This approach was studied in detail in the dissertation of A.V. Churkin,
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who was one of the first to raise the issue of object of taxation concept definition and
its delimitation from related scientific categories. (Churkin, 2002:11).

Lawyers, in their turn, consider the object of taxation as a legal fact, entailing
obligation to pay tax (Pepelyaev, 2001:89; Ivlieva, 1997:39). At the same time, only
those legal facts that are conscious volitional actions of taxpayers or their results,
namely, actions related to the sale of goods, works, services or income, are recog-
nized as objects of taxation. As it is known, depending on the identification of an ob-
ject as goods, works or services, the tax law establishes various legal and related fi-
nancial consequences in respect of transaction (Articles 38-39 of the Tax Code), for
example, in calculation and payment of VAT.

In our opinion, the initial refusal to develop criteria for determining the object
of taxation, implemented in economic science, implies a high degree of subjective
discretion of the state when classifying an object as one of those suggesting tax obli-
gations. All this leads to the idea that, basically, taxes can be levied on almost any-
thing. In any case, such judgments are found in the works of other authors as well
(Karagusova, 1994:17). It would be impossible, therefore, to contrast the economic
and legal approaches, as they are complementary and specific to each other. It should
be remembered that economic science and legal theory have similar phenomena: the
former studies how to produce, distribute and consume goods more efficiently, the
latter studies how to do it rightly and legitimately (Napso, Napso, 2019:161). This al-
lows for a balance in the expression of public and private interests through recogni-
tion of the coercive power of law, based on a reality analysis. Thus, at present, the
phenomena listed in the Tax Code of the Russian Federation are recognized as the ob-
ject of taxation, which have the statutory characteristics (monetary, quantitative,
physical) and are legal facts and actions.

Under the circumstances the author asserts that it is possible to use the princi-
ples of economic analysis to develop models of legal regulation and specific rules.
Studying the mutual influence of the economy on tax law, A. Raskolnikov, generally
expresses similar thoughts, regardless of digitalization (Shaviro, 2014:455).

Challenges in defining the tax object in the digital era

In the context of implementation of the National Program “Digital Economy”
in modern Russia, the three principal problems arising in the definition of the object
of taxation concept are the following: objective impossibility to assess realized trans-
actions as potential objects of taxation with the help of the classical triad of “product,
work, service”; recognition that the object of taxation is not a single legal fact, but
a set of legal facts; revision of the issue of establishing the object of taxation through
the so-called “tax-forming relationship” of the object and subject of tax.

The first problem, connected with the lack of universality in the approach to
identification of the phenomena as taxation objects through the triad “product, work,
service” can be demonstrated in attempt to apply it to the digital goods typical for In-
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ternet trade. There is currently no definition of such goods, as well as of the digital
market where they are traded, both at the legislative level and in judicial and other
law enforcement practice, as noted by experts (Kadar, 2015:342). In science, so far,
there is only a discourse on the issue of assigning various types of cryptocurrencies to
them (Savelyev, 2017:136-153). At the same time, a significant number of various
products which hypothetically can be described as digital, are being traded. This
means that transactions with such goods require adequate legal assessment, including
in terms of their tax and legal consequences.

In reality, digital goods can, for example, be downloaded from the manufac-
turer's website, without the need to transfer its material carrier. This means that it can
be realized by sending by e-mail or by uploading to the Internet, organizing appropri-
ate access. Usually, digital products are texts, sounds and video files. It is often diffi-
cult to determine which type of product is a digital product, whether it acts as an as-
set, work or service. For example, in case a digital product is in the form of a tempo-
rary link to a training text file or video (audio) record on the site, the nature of such
a legal fact is controversial in terms of the classic triad of “products, work, service”.
From the point of view of tax law there is a question: Has a buyer purchased a train-
ing service, a license to use the site, a communication service or goods in the form of
the training information itself? In case of identifying it as the goods transfer, can we
talk about the transfer of ownership? No. Due to the limited time of use. From these
positions, it turns out that in case of information transfer by reference to the consumer
for his/her permanent use (both options, permanent and/or temporary access, are pos-
sible depending on the cost) the possibility to identify it as a product or service that
does not have the appropriate result is highly disputable (for example, in case of pur-
chasing a video lesson).

A good example is the European Union regulation of taxation issues concern-
ing digital goods. The content and meaning of the European Union Directive allows
to conclude that digital and electronic products should be recognized as “services
provided electronically” (European Union Council Regulation Ne 282/2011 “Estab-
lishing Measures for the Implementation of Directive 2006/112 / EC on the General
System of Value Added Tax (as amended)”). It also provides a list of such services
including server software, hosting of clients' websites, remote maintenance of pro-
grammes and equipment, supply of software and its updating, supply of images, texts
and information and access provision to databases, supply of music, films and games,
including gambling, and political, cultural, artistic, sports, scientific and entertain-
ment broadcasts and broadcasts, supplying distance learning. Thus, for all countries
of the European Union, the sale of digital products is considered a new type of ser-
vice. Since the Russian Federation does not participate in the documents of the Euro-
pean Union, its territory requires its own legal regulation concerning identification of
digital products as works or services both at the level of national law and in the acts
of the international communities of which it is a member. D.A. Mitin supposes that a
good solution may be reached through establishing definitions of digital products and
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digital delivery as categories in the Russian tax legislation or in a special legislative
act related to legal regulation of digital rights; it is also necessary to define the list of
digital products. In his opinion, this will facilitate determination of the taxable entity
in cases where digital goods are traded (Mitin, 2018:36-39). It should be assumed
that in addition to the actual definition of the legal nature of digital goods, it is also
essential to supplement the definition of the object of taxation concept in paragraph 1
of Article 38 of the Tax Code in terms of listing the services provided, and defining
their types in analogy with the list presented in the European Union Directive
2006/112/EC. We also consider it logical to supplement Article 146 of the Tax Code
with special rules related to calculation and payment of VAT on digital goods, under-
stood in the meaning of electronic services. This would allow the law enforcer to un-
ambiguously consider all digital deliveries as a new type of service, applying the rel-
evant rules and tax rate.

From the point of view of determining the legal nature of new digital phe-
nomena in order to attribute them to the taxation objects, it is interesting to assess the
phenomenon of cryptocurrencies («virtual currencies») using the triad “product,
work, service”. It is known that in the Russian Federation most transactions with
cryptocurrencies are currently conducted outside of legal regulation, and cryptocur-
rencies themselves are not guaranteed or provided for by the Central Bank of Russia
(Information of the Bank of Russia dated 04.09.2017 “On the use of private "virtual
currencies" (cryptocurrencies)”). It is quite rightly noted in the analytical materials
that, based on the requirements of modern legislation, cryptocurrencies (bitcoins, in
particular) do not meet the requirements usually imposed on money; they cannot per-
form all their functions (Yermak, 2013).

Variants of qualification of bitcoin and other kinds of cryptocurrencies pre-
sented in Russian and foreign scientific literature are diverse. In fact, they are as-
sessed as an asset that can be described as a component of an investment portfolio,
foreign currency, quasi-currency, vouchers (Lambooij, 2014:140) and the like. Cryp-
tocurrency is most often regarded as a type of property, as a commodity or a so-called
«economic asset» (Matsuura, 2016:45-47).

It may be noted that legal regulation of the consequences of transactions made
with cryptocurrencies in foreign countries is prior to the issue of determining their le-
gal nature. For example, the most comprehensive tax and legal regulation of the use
of block technologies and virtual money, both at the federal level and in the regulato-
ry acts of states (subjects of the federation), has been created in the USA to date.
Cryptocurrencies in this state are qualified as property, investment instrument or for-
eign currency (Wiseman, 2016: 416-440). Therefore, most often cryptocurrencies are
identified with the help of known legal terms and constructions based on the so-called
“barter” approach, which is implemented through the transfer of civil law terminolo-
gy to tax relations.

Barter approach has also raised huge criticism, arguing that the rules created
for transactions with traditional property do not take into account the fundamental
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feature of virtual currencies (the use as a means of exchange and mechanical applica-
tion of old principles) and leads to poor results. This approach is assessed as imper-
fect, not feasible and/or difficult to implement from the perspective of promoting
rules (Hampton, 2016:331, 334).

A similar approach to establishing taxation rules prior to determining their legal
nature is applied in Russia. Thus, the Russian Finance Ministry believes that operations
with cryptocurrencies should be taxed on personal income (Letter of the Ministry of Fi-
nance of Russia dated October 13, 2017 Ne 03-04-05 / 66994), recalling that in accord-
ance with the provisions of Article 228 of the Tax Code of the Russian Federation, in-
dividuals should calculate and pay the tax themselves, receiving remuneration from in-
dividuals on the basis of civil law contracts. In other words, if one natural person sells
bitcoins to another natural person, he/she should independently determine the tax base,
report on the income received, calculate and pay the tax. In this case, the Ministry refers
to the provisions of Article 41 of the Tax Code on the definition of income.

It should also be noted that a few years ago the Bank of Russia warned citi-
zens and legal entities against the use of “virtual currencies” for the exchange of
goods (works, services) or money in rubles and foreign currency (Information of the
Bank of Russia dated January 27, 2014 “On the use of "virtual currencies™”, Bitcoin,
in particular, when making transactions).

The second problem associated with the definition of the object of taxation
concept in the digital age is the need to consider not a single legal fact, but their set as
such object. An example is payment for goods traded with electronic money as the
equivalent of real money (fiat, as it was called by John Maynard Case (Cesarano,
2008:124), the nominal value of which is set and guaranteed by the state, regardless
of the value of the material it is made of or stored in the bank's vault), but traded only
within a specific electronic payment system (Yandex. Money, QIWI, E-port and oth-
ers) (Grishina, 2019:21-27). The mechanism of settlement with electronic money is
based on the right of the owner of electronic money to redeem it from the operator
(exchange for cash or non-cash funds). Electronic money is recorded in a special vir-
tual account (“e-wallet”), while the money account is reflected in the bank account of
the electronic money operator, due to which all electronic money accounted by the
electronic money operator will be redeemed. Another important detail is that prior to
the transfer of e-money, cash or non-cash payments are supposed to be made in ad-
vance; only after that it is possible to make a payment and the e-money operator
transfers the e-money to the recipient. The transfer can be made by the payer's order
or at the recipient's request. Electronic funds are debited from the payer's virtual ac-
count (“electronic wallet”) and credited to the payee's virtual account (Tsindeliani,
2019:219).

It should be noted that, according to the official position of the Russian Minis-
try of Finance, the income received from payment for purchased goods with electronic
money is subject to taxation (Letter of the Russian Ministry of Finance No. 03-11-11/
1415 dated 01.20.2014), and the fact of payment is confirmed by a statement on the re-

ADMINISTRATIVE AND FINANCIAL LAW 701



JlroroBa O.U. Becmnux PYV/[H. Cepus: IOpuouuecxue nayxku. 2020. T. 24. Ne 3. 695-716

spective account with the payment system operator or a message from the payment sys-
tem operator (Letter of the Russian Ministry of Finance No. 03-11-11 / 163 dated
05.06.2013). Therefore, the taxation object in this case may arise as a result of not one
but two legal facts, one of which is a security condition in relation to the second.

At the same time, there are no changes in the tax legislation of the Russian Fed-
eration related to the need to fix the consequences of not one but two legal facts for es-
tablishing obligation to pay tax in respect of a particular subject of tax. We believe that
it would be logical in this regard to adjust paragraph 1 of Article 38 of the Tax Code on
defining the object of taxation and indicate that it may be a set of facts. Such set in-
cludes not only a circumstance, but also a set of circumstances, one of which has a val-
ue characteristic and the other is of organizational and supporting nature.

The third digitization challenge to the tax law in terms of formulating the ob-
ject of taxation concept is the issue of establishing the necessity of the tax-forming
connection between the object of taxation as a phenomenon of the material world and
a potential taxpayer when determining the tax. E.V. Porokhov stated about the exist-
ence of such connection, defining it as a stable legal connection of the subject of tax
with the subject of taxation (Porokhov, 2001:99). I.I. Kucherov emphasized the im-
portance of this connection for the real establishment of the fact of presence or ab-
sence of the object of taxation in the activities of a potential taxpayer: “This connec-
tion is decisive, because, in our opinion, it forms the object of tax — the most im-
portant element of its legal construction” (Kucherov, 2009:2-5). In practical terms it
means that in order to attribute a legal fact to the objects of taxation it is necessary to
establish a legal connection of the object of the material world (object of tax) with an
individual, having at the same time a mechanism of unambiguous identification of the
latter. In the conditions of digitization, there are identification difficulties of the par-
ties to a transaction, as well as their location and status when performing electronic
transactions, which is significant from the tax point of view.

One of manifestations of such problem is the question of legality of transac-
tion certification when using analogues of handwritten signature.

As a temporary solution to the problem, it was suggested that the Organiza-
tion for Economic Cooperation and Development should use digital certificates and
digital signatures to identify parties to taxable transactions, which would help to iden-
tify a particular entity as a taxpayer related to a certain benefit for which the State
could impose an obligation to calculate and pay tax.

As it is known the civil legislation of the Russian Federation regulates the use
of analogues of handwritten signature in a transaction (paragraph 2 of Art. 160 of the
Civil Code). The researchers note that the “projection” of these provisions on tax and
other relations that are not civil law, is possible only if there is a corresponding indica-
tion of this possibility in the law. It seems that the difficulty of applying digital certifi-
cates and digital signatures by the parties to the transaction, the consequences of which
are taxable, is due to the absence of such special provisions in the tax legislation.
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Conclusion

Therefore, the result of the course taken by the state to develop the digital
economy is a significant transformation of both tax law theory and its legal regula-
tion. In order to introduce new technologies in tax relations it seems necessary to car-
ry out research aimed at development of separate, though rather narrow, but indis-
putably important issues connected with application of digital technologies in legal
sphere (Khabrieva, 2018:6). For this reason, issues related to the definition of the sub-
ject of taxation require further study and development.

The review of academic literature on the issue of definition of one of the most
important terms of the tax law — object of taxation — conducted within the frame-
work of the present article allows to highlight existence of two approaches; both of
them seem far from ideal taking into account modern digital challenges to Russian
economy. Besides, the tax and legal terminology needs to be unambiguously updated
due to the normative definition of digital goods.

It seems that the main drawback of the current definition of the object of taxa-
tion is the obsolescence of approaches to its formulation. In our opinion, there is
a need for the doctrinal concept of transformation of tax relations with regard to the
digital age; then further improvement of tax legislation will become real. At the same
time, such concept should focus on the development of new terminology, as well as
the methodology adequate to the digital realities, which implies the use of a compre-
hensive approach for the purposes of tax law. Such approach should combine legal,
economic and sociological knowledge along with information technologies.

The practical value of such approach is to create a universal triune formula —
“legal regulation, public administration, technology”, which serves as the main con-
ceptual idea for further digitalization of both the Russian economy and the activities
of government agencies. Indeed, successful introduction of some or other new tech-
nologies into the processes of interaction between private and public entities can be
successfully realized only in case of preliminary substantiation of managerial deci-
sions based on such technologies, as well as corresponding modifications in norma-
tive legal and individual regulation.

We believe that the idea of ensuring the unity of technology, law and public
administration is of conceptual value not only in relation to certain areas, such as tax-
ation. In our opinion, it is characterized by its universal character; in this connection it
should be used as a methodological basis for digital transformation of state and mu-
nicipal bodies' activities.
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Hay4yHasa cTtaTtbs

OBBEKT HANNTOINOOBNTOXEHUA B YCNNOBUAX ULMPPOBU3ALNU
O.1. JIoToBa

HanuonanbeHeli Bccne10BaTeNNbCKUN YHUBEPCUTET « BoicHias 1IKONIa S9KOHOMUKUY
101000, e. Mockesa, Poccuiickas @edepayus, yi. Macnuykas, o. 11

CraThsl nocBsiieHa npo0ieMe U3MEHEHHs COJIEpKAaHUS TIOHATHS 00BEKTa HAJIOr000JI0KEHUS
B POCCHIICKOI HayKe HaJOrOBOIO MpaBa B YCJOBUAX B3ATOTO Kypca Ha Hu(pOBYO skoHOMHUKY. Ilenb
CTaThu — TPOBECTH aHAJIN3 MOJIOKEHHH POCCUHCKOTO HAJIOTOBOTO 3aKOHOAATEIbCTBA, MEKIYHAPOIHBIX
HOPM, a TaKKe aKaJIEeMUIECKOMN JIMTEPATYPhI 10 BOMPOCY UACHTU(PHKAIIMH TEX MM WHBIX HOBBIX IpeMe-
TOB U SIBJICHUH B KQUECTBE BO3MOXHBIX OOBEKTOB HAJIOTOOOJIOKEHHSI, TEM CAMBbIM aKTyaJIM3HUPOBAB IOHS-
THE CaMOro 00BEKTa HANIOroo0IoKeHus. Pa3BuTie HHPOPMAIMOHHBIX TEXHOJIOTHIA TOPOXKAACT CIICTYIO-
ye HeM30eXHbIE MPOOJIEMBI, CBI3aHHBIC C CO/ICPKAHUEM MOHITHS 00BEKTa HAJIOr0O00IOKEHHUS, YTO 103~
BOJISICT BO3POJUTH JTUCKYCCHIO O COJCP)KAHHH 3TOTO HAJIOTOBO-TIPABOBOTO MOHSTHS: HEBO3MOXHOCTH
OLICHKH PEAM3alMOHHBIX Olepalrii B Ka4eCTBE MOTCHINAIBHBIX 00BEKTOB HAJIOTOOOJI0KEHHS C TIOMO-
IIBI0 KITACCHYECKON TPHaJbl «TOBap, paboTa, yCliyray; MpU3HAHHE B OTICIBHBIX CUTyalUsX (Harpumep,
MPU pacyeTe AIICKTPOHHBIMU JICHbI'aMH) B KAY€CTBE O0BEKTa HAJIOTOOOJIOKEHHUS HU OJTHOTO, @ COBOKYITHO-
CTH IOpPUAMYECKUX (HaKTOB (FOPHIHYECKOTO COCTaBa); HEOOXOIMMOCTh YCTAaHOBIICHHS! 00BEKTa HAJIOT000-
JIO)KEHHSI Yepe3 TaK Ha3bIBAEMYIO «HAJIOr000pas3yIoIlylo CBs3b» IpenMeTa U cyObekTa Haiora. B cBsi3u
C BO3HMKHOBEHHEM TIEPBOIl MPOOIIEMBI aBTOp MpejyiaracT ojHo3HauHO onpenennts B HK PO npaBoByro
NPUPOJY PEATU3ALMOHHBIX OIepalii HHU(POBBIX MPOLYKTOB JUIS LIEJIEH HAIOTOOOJIOKEHUs, OTHECS HX
K HOBOMY BHJIy YCIIyT. BBIBOJ] OCHOBBIBA€TCSI Ha OTIBITE MEXKIYHAPOJAHOTO PETYIIMPOBAHMS U MPE/IIoara-
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et pononHeHus nonoxenuit HK PO B wacti npaBoBOro peryimpoBaHus MOHATHS 00bEKTa HaiIoroo0Jo-
JKeHUs, a Taioke Hanoroobnoxxenus HJC. Hccnenopanue BTOpoil mpoO6aeMbl IO3BOJSET CAENATh BHIBOJL
0 HeoOxomumocTH yrouHeHuss HopMbl HK PO npu ocyiiecTBIIieHHH KOHTpAareHTaM# Hajoroo01araeMbIx
olepalyii, pacueTsl 0 KOTOPbIM IPOU3BOIATCS C UCIOIb30BaHUEM IEKTPOHHBIX JAEHEr. B 3TOM citydae
00BEKTOM HAJIOr000JIOKEHNS SIBISETCS HE OJIMH, 8 HECKOJIBKO IOPHANYECKUX (aKTOB-ACHCTBHII IOTEHIN-
albHOro Hajorouarensiuka. [lo TpeTbeil npobieMe aBTop mpeIaraeT 00CyAUTh BONIPOCH UAeHTU(U-
Kalli¥ HaJIOTOIUIaTeNbIINKa B CIydae YAOCTOBEPEHHS UM HaJorooOiaraeMoil CAENKH aHaioroMm mugpo-
Boi moamucy. C y4eToM MEXIyHapOJHOIO OIbITA, & TAKXKE HALMOHAILHOIO IPAXKJAHCKO-IIPABOBOIO pe-
TyJIMPOBAaHUS CAENAH BBIBOJ O HEOOXOJMMOCTU BKJIIOUEHUS B HAJIOTOBOE 3aKOHOJAATENLCTBO MOJIOKEHUIT
0 IIM(POBBIX CBUIETEIBCTBAX U HU(PPOBBIX HOMIHCSX.

KnroueBble cioBa: nudposuzanus, 1uppoBas SKOHOMUKA, 0OBEKT HANOT000NI0XKEHUS, I0pU-
IMYEeCKUH (aKT, IOPUANIECKHH cocTaB, HIU(PPOBOH TOBAp, JIEKTPOHHAS TOPTOBIIS, HJICKTPOHHBIE EHb-
', «HAI0roo0pa3yomuias cBA3by», aHaJIOr HU(POBOM MOANUCH

KonduukT nHTepecoB. ABTOp 3asBisieT 00 OTCYTCTBUU KOH(IMKTA HHTEPECOB.

HNudopmanus o ¢punancupoBanuu. PaGora BeINONHEHA NpU mojuepxke rpanra PODOU
Ne 18-29-16107 Mk Ha Temy: «MccrnemoBanue M OOOCHOBaHHE BBIOOPAa MOJEIH HAJOTOOOJIOKEHHS
B 310Xy LU(POBO TpaHCHopMaIUm.

Hama nocmynnenus 6 pedaxyuio: 23 mapma 2020 e.
Jama npunsmus x neuamu: 30 uions 2020 e.

Jast tuTMpoBaHus:

Jlromosa O.J. OOBeKT HAIOro00I0KeHNS B yCIOBUIX mudposu3anmy // Bectank Poccwii-
CKOTO YHHBepcHuTeTa ApykObI HapomoB. Cepus: FOpuamaeckue Hayku. 2020. T. 24. Ne 3. C. 695-
716. DOI: 10.22363/2313-2337-2020-24-3-695-716.

BBenenue

['mobanpHOCTH Mpomecca MU(pPOBU3ANNH TTO3BOJISIET UCCIIEA0BATESIM BCEPhE3
XapaKTepH30BaTh MPOHUCXOIIYI0 TPAHCPOPMALMIO COLMATBHBIX M SKOHOMHYECKUX
OTHOIIIEHUH KaK HOBYIO (4ETBEPTYIO) TEXHOJIOTHYECKYIO peBoittolHio. OHa pa3Bopayu-
BAETCS IM0]] BIMSIHUEM YCKOPEHHBIX TEMIIOB Pa3BUTUS MH(OPMAIMOHHBIX U KOMMYHH-
KAIIMOHHBIX TEXHOJIOTHH, YTO, B CBOIO OYepe/lb, TIOBBIIIACT POJIb IPABOBOTO PETyIHPO-
BAHUsI OTHOILICHUH, CKIIAIbIBAIOLIMXCS B U(POBOM 0O0IIECcTBE. DTOT MPOIECC COMPO-
BOXKJAa€TCsl OOBEKTHBHON HEOOXOIMMOCTBIO HAYYHOTO OCMBICIICHUS psifia (PEeHOMEHOB,
HOSIBUBIINXCSI BCIIEACTBUE H(POBHU3AIMU U HHPOPMATU3ALMK OOIIECTBA, HA YTO He-
OJIHOKPATHO YKa3bIBaJIOCh B ropunuueckoii ureparype (Khabrieva, 2018). Takxe Bo3-
pacTaeT He0OXOIUMOCTh PELICHHS PA/a MPAKTHIECKHUX 3a]a4, CBSI3aHHBIX C IIPABOBBIM
obecrieueHreM HU(PPOBU3AIMU SKOHOMUKH U APYTUX chep 0OLIeCTBEHHON KU3HH.

B mpaBoBO#i TOKTpHHE CTAaHOBUTCS Bce 0ojee aKTyalbHBIM OCYIIECTBIICHHE
OTpPACIJICBBIX TPABOBBIX M MEXIVCHUILTHHAPHBIX HCCIIEIOBAHUN TPOUCXOISIINX CO-
[MATBbHBIX ¥ TEXHOJIOTHYECKUX M3MEHEHUH, U, PEeX/Ie BCETO, C TOUKU 3pEHHUs Iepe-
OCMBICIICHHS KJIACCUYECKUX TOHATHH, HCIOIb3YEMbIX KaK B HayKe, TaKk U B TEKCTaxX
HOPMAaTHBHBIX aKTOB. /IJI HAJIOroBOro IpaBa TaKoH MOJXO[ Y)K€ peaau3yeTcs B OT-
HOIIGHHM, HalpUMep, KaTeropuili HamoroBoil mpaBocyObekTHOCTH (Lyutova,
2019:40-42), nanorosoro cyBepenutera (Andreev, 2018:13-16) u apyrux. O6 sTom
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CBUJICTEIILCTBYIOT HE TOJBKO MHOTOYMCIICHHBIC MMyOJHMKAIMU CTaTei, MOHOTrpadui,
y4eOHOH JUTEepaTypbl, HO M TOJyYCHUE MPEICTABUTEISIMH IOPHINYECKON HAyKU
TPAaHTOB Ha UCCIIeI0BaHNE MPOIECCOB IM(POBU3ALUH U COMPSIKCHHON ¢ HEH MEXITy-
HapOIHOW MHTErpaIK HETIOCPEACTBEHHO Yepe3 MPU3MY OTPACIIeBOTO MOIX0/a.

B psne pabot o HamoroBoMy npaBy yZAeNeHO 3HAYUTEIbHOE BHUMAaHHE, KaK
ormeuaeT E.I'. benukoB, BompocaM MpaBOBOTO PEryIMPOBAHUS ONPEISICHUs 00HEK-
TOB HAJIOTOOOJIOKEHHS B OTHOIICHUH HAJIOTOB, BO3HUKAIOIINX B CBS3H C OCYIIECTB-
JIeHUEeM JAEATeNIbHOCTH Ha PhIHKaX HU(POBBIX yCIyr (Hampumep, B 0OJacTH 3JeK-
TPOHHOW TOPrOBJIH, MPU HCIOJIH30BAHUU TEXHOJIOTHH PacIpeelICHHBIX pPEeecTPOB)
(Belikov, 2019:23-26). [Tog06HbIe TPOOIEMBI TPEOYIOT AATBHEHIIIETO HCCIICTOBAHUS,
9T0 00YyCJIOBICHO HEBO3MOKHOCTBIO MPUMEHEHHUS TPAaJUIMOHHOTO MMOAX0Ja K OIpe-
JICJICHUIO MTOHATHA 00bEKTa HATOr000JI0KEHUSI B HOBOM SKOHOMUYECKON pPeaJIbHOCTH.
Peanuzanus xonnenuuu nudpoBu3anuyu 00ycIaBInBaeT HEOOXOAUMOCTh YTOYHEHUS
MOHATHUS 00BEKTa HAIOTOO0I0KEHUS M YCTAHOBJICHUS] COOTBETCTBYIOIIMX HAJIOTOBBIX
MOCTICICTBUI B OTHOILICHWU HOBBIX OM3HEC-MOjEJel, HApUMep, Pa3INYHBbIX BUIOB
9JIEKTPOHHON KOMMEpPILUHU B BHJE MPOJaK TOBAPOB M TOPTOBJIM JAOCTYIIOM K HeMa-
TEepPHATBLHBIM aKTHBaM, OOBEKTaM WHTEIUICKTyaldbHON cobctBeHHOCTH (Pokrovskaya,
2016:171). Ilo MHeHHIO KOJUIET, OOBEKT HAJIOT0OOIOKEHHUS TIPU COBEPUICHUH TaKUX
omepanuii crierupuyueH. Hampumep, UM SIBISIOTCSA JOXOJBI OT PE3yJIbTaTOB OCY-
IIECTBIICHUS] HOBBIX II(POBBIX MPOIECCOB, IPU3HAHNE KOTOPHIX B KaUeCTBE 00BEKTa
HaJIOr000JI0XKeHUsT TpeOyeT 0COOBIX HAJIOTOBBIX KOHCTPYKIHUM, IO3BOJIIOUINX O00B-
eKTHBHO OIICHUTbh, a TAaKXKe CIPaBeIIHBO U 3P(PEKTUBHO U3BATH YAcTh J0XO0Ja, HE
3aMeJTUB MPH STOM TEMITbI SKOHOMHYeckoro pa3sutus (Koroleva, 2019:92).

B uccnenoBarenbckoM uiaHe Hac OyJeT HHTEPeCcoBaTh MpoodiieMa TpaHCchop-
MalM{ TEOPETHYECKOTO ONpPEeesICHHS MOHATHS 00BEKTa HAIOTOOOIOKEHHSI B HOBBIX
YCIOBHSAX M IUCKYCCUU OTHOCUTENIFHO KBAJIM(UKAIIMK HAIOTOBBIX ITOCIECTBUN pea-
Au3anuu TUQPOBBIX TOBAPOB IPHU OCYIIECTBICHUH AJIEKTPOHHON TOProBiu. JlOKTpH-
HaJIbHOE TIEPEOCMBICIICHHE TOHATHS OOBEKTa HAJOrOOOJOXKEHUS MPU TOM HMEET
BIIOJIHE ITparMaTU4YecKue LeNu: 1o cipaseyinBoMy 3ameuanuio H.T. Mamberanuesa,
«IJMHAMHYHO Pa3BUBAOIIASICS OTPACIb IEKTPOHHON TOPTOBIIM PACIIUPSET IepedeHb
00BEKTOB, HA KOTOPBIC MOKHO 0OpaTUTh B3bICKaHWE Haimoros...» (Bukach, 2017:10-
16). Takum o0Opa3zoM, aleKBaTHOE COBPEMEHHBIM DPEATHMSIM OIpENeJIEHUE MOHATHS
00beKTa HAJIOr000JI0KEHNUS TTO3BOJIUT OOBEKTHUBHO OLIEHUThH HAJIOTOBBIE NTOCIIECTBUS
MIPEANPUHUMATEIBECKON JEATeIbHOCTH Tl OM3HECa B YCIOBHAX IM(POBHU3AIMH, a TaK-
Ke CIpaBeIUBO U d(P(PEKTUBHO U3BATH YacTh JIOXOJOB B Ka3Hy rocylapcTBa, He 3a-
MEJUIMB IIPU 3TOM SKOHOMHUYECKOTO POCTa MPH CIPABEAIMBOM 00ECIIEUCHUH U 3alllU-
TE€ KaK YaCTHBIX, TaK U ITyOJIMYHBIX HHTEPECOB.

OnpenesieHue NOHATHS 00bEKTA HAJIOr000/105KeHNS B COBPEMEHHOI HayKe

Crnenyer OTMETUTb, YTO BOIPOCH ONPEJCIICHUS MOHATUA 00BEKTa HAJIOTO-
00JI0KEeHMs 3aHMMAIOT 3HAaYMMOE MECTO B HAyYHBIX TPYAaX OTEYECTBEHHBIX yde-
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HBIX-IOPHCTOB, CIECHUATH3UPYIOMIMXCS Ha HaynoroBoM mpase: ['puropos K.H., XKy-
paBnesa O.0., UsnueBa M.®., Kyuepos U.U., Ilenensie C.I'., Cmupnos I.A., Uyp-
kuH B.A. un npyrue. [IpoGiemsl onpesieneHuss 00beKTa HATOTOOOIOKECHHS B YCIIOBH-
X OU(GPOBU3AIMK SKOHOMUKH, a TakkKe HEOOXOIMMOCTH OTHECEHHS K OO0BeKTam
HAJIOTO00JIOKEHHS TeX WIM MHBIX BHIOB JOXO/0B HCCIIEAYIOTCS, HAIIPUMEpP, B OTHO-
IICHUH HajIora Ha mpodeccnoHambHbINA 10X0/ B paborax Kommuoit A.A., MupoHOBO#
C.M.,, Creuenko E.A. u qpyrux.

OcymecTBiieHne 0030pa HEKOTOPBIX 3apyOEKHBIX HAyYHBIX pabOT Mo Haso-
TOBOMY IpaBy M HAJOTOOOJIOKEHUIO MOKa3ajl HAJIMYME HAayYHBIX MyOIuKauui B 00-
JacTH OOIETEOPETHUECKOTO MOHATUS 00BEKTa HAJOTr000JI0KEHUS U €r0 COOTHOIIIEe-
Hust co cMexxubivMu nousitusivu (Kucheryavenko, 2003:11-13).

BMmecTe ¢ TeM MOXKHO OTMETHTB, YTO B BOTIPOCAX ONPEACICHUS MTOHATHUS 00b-
€KTa HAJIOTOOOJI0XKEeHUSI U HEOOXOAMMOCTH YCTaHOBJICHHUS KPUTEPUEB OTHECEHHS TE€X
WIN WHBIX SIBJICHUN K 00BbEKTaM HAJIOTOO00JIOKEHHS OTCYTCTBYET eIMHOOOpa3ue moj-
XOJIOB, YTO O0YyCIIaBIMBACT aKTYaIbHOCTh PACCMOTPEHHUST 00BEKTa HAJIOT000I0KEHUS
C Y4E€TOM COBPEMEHHBIX TEHIEHIIMIA Pa3BUTHUS HAYKH U MPAKTUKU HAJIOTOBOTO IPaBa.

TpamuuHOHHOW ISl POCCHICKOTO HAJOTOBOTO TpaBa SIBIAETCS XapaKTEpH-
CTHKa 00bEKTa HAJIOTOO0JIOKEHUS ITyTEM MEPEUUCIICHUS] OTHOCAIUXCA K HEMY sIBIie-
HUM, OTKPBITHIM NEpedyeHb KOTOpPbIX coaep:kutcs B crarbe 38 HK P®: peanuzauus
TOBapoB (paboT, yCIyr), UMYLIECTBO, MPUOBLIb, JOXOJ, PACXOJ] WU HMHOE 00CTOS-
TenbcTBO. Kak M3BECTHO, 3aKOHOMATENbHAsA (POPMYIHPOBKA MOHIATHA 0OBEKTa HaJo-
roo0JI0)KeHUs] IPUMEHSAETCS] C MOMEHTa BCTYIUIEHUS B cwily dactu nepBoil HK PO.
[Ipu 5TOM NOMBITKKA BBIPAOOTKU KAKUX-JIHO0 KBAIM(HUIHUPYIOUIMX MMPU3HAKOB 00BEK-
Ta HAJIOTOOOJIOXKEHHS, KOTOPbIE OBl MO3BOJSUIM OJHO3HAYHO HUIACHTU(UIIMPOBATH TE
WIN WHBIC TPEAMETHI U SBJICHUS OKPYKAIOIIETO MUpPA B Ka4eCTBE OOBEKTOB HAJIOTO-
00JIOKEHUS, a TAaK)Ke MX KJIACCHU(UIIMPOBATh, HA CETOTHSAIIHUN ICHb HE YBEHYAIUCH
ycrexoM. OJJHAKO Y HaYYHBIX M MPAKTUYECKUX PAOOTHUKOB, CHEIUATH3UPYIOLIHXCS
Ha HAJOrOBOM IpaBe, C(HOPMUPOBATIOCH ABA PA3NIMYHBIX MO CBOEMY COJCPKAHHUIO
MOJX0Ja K ONPEICNICHUIO MOHITHA O0BEKTa HaJOTr000JIOKEHHUS, KOTOpPhIE YCIOBHO
MOYHO 0003HAYUTh IKOHOMUYECKUM M FOPHIUICCKUM.

[IpencraBuTeIn SJKOHOMUYECKHX HAYK CYMTAIOT €AWHCTBEHHO MPABHIBHBIM U
JaNbIlie pa3BUBATh 3aKOHOJATENBHO 3aKPETUICHHYIO UJCI0 MO (OPMYIUPOBAHUIO TIO-
HATHS 00BEKTa HATOTOO0IOKEHHS UCKITFOUUTENFHO IyTEM MEPEYHCICHHS Pa3InIHBIX
00BeKTOB. B aTOM cityuae cBoeii 3a7aueii OHM BUAAT OLEHKY TOTO WJIM HHOTO 0OBEKTa
Ha MpeIMET BO3MOXXHOCTH W/MIIM HEOOXOAMMOCTH 3aKOHOIATEIILHOTO YCTAaHOBICHUS
B OTHOILICHUU HEr0 HAJIOroBoil oOs3aHHOCTH Mo yruare Hanora (Churkin, 2002:11).
IOpucthl, B cBOIO ouepenb, OOBEKT HAIOTOOOJIONKEHUSI pACCMAaTPUBAIOT B Ka4eCTBE
IOPUANYECKOTO (haKTa, BIEKYIIETO IJIsi CyOBheKTa BO3SHHUKHOBEHHE OOS3aHHOCTH IO
ymiate Hanora. [Ipm 3ToM 00BEKTOM HAMOTrOOOJOKEHUs MPHU3HAIOTCS TOJIBKO Te
IOpPUIUYECKUE (PaKThl, KOTOPBIC SBJSIFOTCS OCO3HAHHBIMU BOJICBBIMU JICSTHUSIMH HAJIO-
rOIUIATEIILIIMKOB WK MX Pe3yJIbTaTaMu, 8 UMEHHO — JICHCTBHUS, CBSI3aHHBIC C Peain-
3ammel TOBapoB, padoT, YCIyT WK ¢ TIoJydeHueM qoxona. Kak u3BecTHO, B 3aBHCH-
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MOCTH OT MJCHTU(UKAIIMH TOTO WU UHOTO O0OBEKTa B KA4€CTBE TOBapa, pabOThI MU
YCIYTH, HAJIOTOBOE 3aKOHOJATEJIbCTBO YCTAHABIMBACT PA3JIMYHBIC HOPHINYCCKUE
¥ COOTBETCTBYIOIIME UM (DMHAHCOBBIC ITOCIICJCTBUS B OTHOIICHUM cAenku (cT. 38—
39 HK P®), nanmpumep, npu ucuncinenuu u yrare HIC.

[To HameMy MHEHUIO, W3HAYAIBHBIN OTKa3 OT BBIPAOOTKH KPHUTEPUEB OINpeie-
JIeHUsI 00BEKTa HAJIOTOOOIOKEHUS, PEaTU3yeMblii B SKOHOMHUUYECKON HayKe, Mpearoa-
raeT BBICOKYIO CTETICHb CYOBEKTHBHOTO YCMOTPEHHUS TOCYIapCTBA IPH OTHECEHUH TOTO
WITH HHOTO OOBEKTA K YUCIY T€X, B OTHOIICHUU KOTOPBIX YCTaHABIMBAIOTCS HAJIOTOBBIE
o0s3aHHOCTH. Bee 3TO MPUBOAMT K MBICIIH, YTO B MPUHIIMIIC HAJIOTW MOTYT B3UMAThCS
IPaKTUYECKU CO Bcero. Bo BCSKOM cityyae MOMOOHBIE CY)KACHHS OOHApPYKMBAIOTCS
B pabortax u npyrux aBropoB (Karagusova, 1994:17). Kak npexacraBisercs, mo3Tomy
OKOHOMHUYECKHIA W FOPHIMYECKHN TMOAXOJbI HEIb3sl MPOTUBOMNOCTABIISITH, TOCKOIBKY
OHH SBJISIFOTCS B3aMMOJIOTIONHSIONIMMHI U KOHKPETU3UPYIOT Ipyr apyra. Hamo mom-
HUTH, YTO HKOHOMHYECKAs HayKa M IOPUINYECKasl TEOPHsS UMEIOT CBOUM OOBEKTOM
CXOJHBIE SIBJICHUS: TepBasi HM3ydyaeT, Kak 3¢ QeKTHBHEe NPOU3BECTH, PACIIPEICIHTh
W TOTpeOuTh Ollara, BTOpasi — Kak clenaTh 9To crpaBeuBo u jJerutuMHO (Napso,
Napso, 2019:161). Dto mo3BosIsIeT 00CCIICUNTh PABHOBECHE B BBIPAKCHUH ITyOIMYHBIX
Y YaCTHBIX UHTEPECOB 3a CYET MPU3HAHUS BIACTHOHN MPHHYIUTEILHOCTH TIpaBa, poBe-
JICHHYIO Ha OCHOBE aHaJIM3a PeasbHBIX ycJIoBHHA. TakuM 00pa3oM, B Ka4eCcTBE 0OBEKTa
HAJIOT000OJIOKEHUSI B HAacTosIIee Bpemsl npu3HatoTcs nepeunciennsie B HK PO sBie-
HUHS, KOTOPbIE UMEIOT YCTAHOBJICHHBIC B 3aKOHE XapaKTEPUCTUKU (CTOMMOCTHBIE, KO-
JMYECTBEHHbIE, (PU3MUECKHE), U ABISAIOTCS IOPUAMUECKUMH (DaKTaMU-IeUCTBUAMHU.

[To MHEHHUIO aBTOpa, B CIIOKUBIICHCS CHUTYallMM BO3MOYKHO HCIIOJIB30BATh
NPUHIMITE 5KOHOMUYECKOTO aHalu3a Ui BBIPAOOTKH MOJENel MPaBOBOTO peryJiu-
POBaHUS U KOHKPETHBIX HOPM. A. PacKoJIbHUKOB, U3y4asi B3aMMHOE BIIUSTHHE KOHO-
MHKH Ha HaJOTOBOE MPABO, BHICKA3bIBAJ CXOIHBIE MBICIIH B O0IIEM BUJE BHE 3aBUCH-
MOCTH OT CBsI3M ¢ IudpoBusanueii (Shaviro, 2014:455).

IIpoGaemMsl onpenesieHUs1 NOHATHS 00beKTAa HAJIOT000./10:KeHUS
B HH(POBYIO 110Xy

B ycnoBusx peanunzanuu HarnponaneHol nporpammsl «L{udposast skoHoMu-
Ka» B coBpeMeHHOW Poccun TpeMs OCHOBHBIMHU IpOOJeMaMH, BOSHUKAIOUIUMHU IIPU
OTIpEeJIeJIEHNH HOHATHS O00BEKTa HAJOro00JI0XKEHUs, ABISIOTCSA CIEAyIoIne: 00beK-
TUBHAsi HEBO3MO>KHOCTb OLIEHKM PEaJIM3aLMOHHBIX ONEpaluil B KauyecTBE MOTECHLU-
aJIbHBIX OOBEKTOB HAJOT0OOJ0XKEHHS C MOMOLIbI0 KJIACCHYECKOW TpHajbl «TOBap,
pabota, yciayra»; IpU3HaHUe B Ka4ecTBE O0BEKTAa HAJIOr000JI0KEHUS] HE €IMHUYHOIO
IOPUINYECKOro (paKTa, a FOPUAMUYECKOrO COCTaBa; aKTyalln3alys BOIIpOca yCTaHOBIIE-
HUSL OOBEKTa HAJIONOOOJOXKEHUS Yepe3 TaK Ha3blBAEMYKO «HAJIOroo0pasyrollyro
CBSI3b» IIpeaMeTa U CyObeKTa Hajora.

IlepBass mpoGiema, cocrosiias B OTCYTCTBHH YHHBEpPCAJIBHOCTH IOJXO0/a
K UACHTH(PHUKAIMK SBICHUNA B Ka4eCTBE OOBEKTOB HAIOTOOOJIOKEHHS Yepe3 Tpuamy
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«TOBap, paboTa, yciiyra», MOKHO MPOAEMOHCTPUPOBATH B OTHOILECHUM IONBITKU €€
MpUMEHEHHUs K IU(PPOBBIM TOBapaM, peaau3alys KOTOPBIX MPOUCXOAMUT IMPH OCY-
LIECTBICHUN HWHTEPHET-TOProBin. OIpelesieHue MOHATUS TaKHX TOBapoOB, a TAKXKE
U(pPOBOTO PHIHKA, HA KOTOPOM OCYILIECTBIIETCS MX OOpalleHue, B HACTOsIIEe BpeMs
OTCYTCTBYET KaK Ha 3aKOHOJATEbHOM YpOBHE, TaK U B Cy/IeOHON M MHOM MpaBOIIpHU-
MEHHUTEJIBHOM MpaKTHKe, 9To oT™MedaroT criermanuctsl (Kadar, 2015:342). B Hayke mo-
Ka BO3HHMKAET JUCKYPC TOJBKO IO BOIPOCY OTHECEHMs K HUM pa3JIMYHOIO BHJA KPHII-
toBamoT (Savelyev, 2017:136—153). [Ipu 3TOM peanusyeTcs 3HAUUTEIHLHOE KOJIUYE-
CTBO CaMbIX Pa3HOOOpa3HBIX TOBAPOB, KOTOPHIE THIIOTETUYECKH MOKHO OTHECTH
K IM(POBBIM. DTO O3HAYAET, YTO CACIKU C TAKHMMHU TOBapaMH TpeOYIOT aJeKBaTHOM
MPaBOBOM OIIEHKH, B TOM YHUCIIE C TOYKH 3PEHHsI UX HAJIOTOBO-TIPABOBBIX MOCJIEICTBUH.

B peanbHocTH 1MdpoBoOl TOBap MOXKET ObITh, HAIPUMEp, 3arPyKeH C caiTa
MIPOU3BOIUTENS, 0€3 HeOOXOAMMOCTH MEpeaaydl ero MaTepUaIbHOTO HOCHTENA. DTO
03HAYaeT, YTO €ro MO’KHO PEalM30BaTh OTIPABKOM MO 3JIEKTPOHHOM 1OYTE WM BbI-
70XuB B VIHTEpHET, OpraHu30BaB COOTBETCTBYIOIIMHA TOCTYI. 3a4acTyro IH(poBbIe
TOBapbI MPEJCTABIIAIOT COOOW TEKCTOBBIC, 3BYKOBBIC U BHIeo(aiiibl. [Ipn 3TOM 3a4a-
CTYIO CJIO)KHO ONPEAENTh, KAKUM U3 BUIOB TOBAPOB SBISETCA LU(PPOBON TOBAP: BHI-
CTyIaeT OH B KayecTBe MMYILECTBa, paboThl WM yciayru. Hanpumep, B ciaydae pea-
JU3anuu IU(poBOro ToBapa B BUEC BPEMEHHOW CCHUIKM Ha O0YYarOMIMii TEKCTOBBIN
(aiin unm Buaeo- (ayaMo-) 3aluch Ha caiiTe MpUpoJa TAaKOTro IOpHINYecKoro (axra
CIIOpHA MMEHHO C TOYKHM 3PEHMS KJIACCHYECKOW Tpuaibl «ToBap, paboTa, yciyray.
C TOYKHM 3peHHus HAJIOrOBOTO 3aKOHOAATEIhCTBA BO3HUKAET BOMPOC: IMOKYMATElh
npruoOpen ycayry 1mo oO0y4eHHIo, JIMIEH3HIO Ha UCIIOIb30BaHUE CaiTa, YCIYTy CBS3H
WM TOBap B BUJE camoil o0yyvaromeii nadopmanuu? B ciaydae npusHanus ¢axra re-
penaym ToBapa B TAKOM CIIydae MOKHO JIM TOBOPHUTH O MEpexo/ie MpaBa COOCTBEHHO-
CTH Ha Hero? BBUy OrpaHMYEHHOr0 MO BPEMEHHU CPOKa €ro MCIIOJIb30BAHUS OYEBHI-
HO, 4TO Henb3s. C 3THUX MO3MLUI MOTydaeTcs, 4YToO B cllyyae nepeaadr HHPOpMauu
IO CCBUIKE B IIOCTOSTHHOE MCIIOIb30BaHKUE MOTPEOUTENIO (a PU peann3auy HU(pPOBBIX
TOBApOB 3a4acTyI0 BO3MOXKHBI 00a BapuaHTa (KakK MOCTOSHHBIN IOCTYT, TaK U BPEMEH-
HBII) B 3aBUCIMOCTH OT CTOMMOCTH) CIIOPHOH SIBIISIETCSI BOBMOYKHOCTH €€ MPU3HAHUS
TOBapOM MWJIM YCIIyTOM, HE MMEIOIIEH COOTBETCTBYIOIIETO pe3yjbTaTra (Hampumep,
B ClIy4yae MOKYIIKH BUIEOYPOKa).

WHTepecHpIM MpUMEpPOM SBISIETCS PEryJIMPOBAaHUE BOIPOCOB HAJIOT000I0XKeE-
HUSI TIpY peanu3anuy udpoBbIX ToBapoB Ha Teppuropuu Epomeiickoro Coroza. 13
conep>kanus U cmbicna [{upextuBbl EBponelickoro Coro3a MOKHO ClienaTh BBIBOJ, YTO
LU(pPOBbIE U ANIEKTPOHHBIE TMPOAYKTHl JOJDKHBI MPHU3HABATHCSA B KAYECTBE «YCIYT,
MIPEIOCTABISAEMbIX B 3JEKTPOHHOM BUAE». TaM e MPUBOAMTCS CHHUCOK TAKHX YCIYT,
K KOTOPBIM OTHOCSTCS: CepBEpHOE oOeclieueHue, pasMelleHHe Ha cepBepe BeO-y3i10B
KJIMEHTOB, JUCTAHIIMOHHOE OOCITy>)KMBaHHUE MPOTPaMM U 000pyIOBaHUS; TIOCTaBKa TPO-
TPaMMHOTO OOecTieUYeHHsI M €r0 OOHOBJIEHHUE; MOCTaBKa M300paKeHUH, TEKCTOB M WH-
(dopmanmu 1 TpeAoCcTaBICHUE JOCTyNa K 0a3aM JaHHBIX; MMOCTaBKa MY3BIKU, (PUIBMOB
¥ WTP, BKIIIOYAS a3apTHBIC UTPBI, a TAKKE TOJIUTHUECKUX, KYJIbTYPHBIX, XYJI0KECTBEH-
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HBIX, CIIOPTUBHBIX, HAYYHBIX U pa3BlIeKaTeNbHBIX Nepeiad U TPAHCISIMN; TIOCTaBKa -
CTaHIMOHHOTO 00y4eHus. Takum oOpasom, aiist Bcex ctpaH EBpormetickoro Coro3a pea-
au3anys MUPOBBIX MPOIYKTOB paccMaTpuBaeTCs Kak HOBBIM BuA yciyr. [lockombKy
Poccwuiickas deneparust He yuacTByeT B JokyMeHTax EBponeiickoro Coro3a, Ha ee Tep-
pUTOpUH HEOOXOTUMO COOCTBEHHOE MPABOBOE PETYIMPOBAHNE BOPOCOB MICHTH(HKA-
uH GPOBBIX TPOAYKTOB B Ka4eCTBE padOT WM YCIIYT Kak Ha yPOBHE HAIMOHATBHOTO
IpaBa, Tak M B aKTax MEKIYHAPOIHBIX COOOIIECTB, YWICHOM KOTOPHIX OHA SIBIISIETCH.
J.A. MuTHH mojiaraeT, 4To BBIXOJIOM B CIIOXKHUBIIEHCS CUTyaIlUl MOXET CTaTh 3aKpen-
JIeHWE B POCCHICKOM HAJIOTOBOM 3aKOHOJATENBCTBE WJIM B CIIEIMAIbHOM 3aKOHOJIa-
TEJILHOM aKTE, CBA3aHHOM C MPABOBBIM PETyJIMPOBAaHUEM IM(PPOBBIX MpaB, ONpeaese-
HUM CIEIYIOUIMX KaTeropui: «umdpoBOd TOBap», «1M(ppoBas MOCTaBKa», a TAKKE
orpesieNieHe nepeveHs udpoBbIx ToBapoB. [1o ero MHEHHIO, 3TO 00JIETYUT Onpeiene-
HUE O0OBEKTa HAJOTOOOJIOKEHHSI B CITydasx peaiam3anuu 1udpoBbix ToBapoB (Mitin,
2018:36—-39). Haymo monarath, 94TO OMHMO COOCTBEHHO OIpEICICHHUs MPaBOBOM IMPHU-
pozbl U(POBBIX TOBAPOB HEOOXOAMMO TAKXKE JIOTIOIHUTH OIPE/ICICHHE TTOHATHS 00b-
eKxTa Haorooooxenus B 11. 1 cT. 38 HK P® B yacTu nepednciieHust BUJI0B yCIyT AJIEK-
TPOHHO-TIOCTABJIIEMBIMH YCIIyTaMH, IPY 3TOM OIPEAEIMB UX BHJIbI, HAIIPUMED, IO aHa-
Joruu ¢ nepeuHeM, conepxamumes B upextuse EBponeiickoro Coroza 2006/112/EC.
Taxxe JOTHYHBIM cuuTaeM AonoiHUTH cT. 146 HK P® cnernuanbHeIMU TIpaBUIIaMH,
CBsI3aHHBIMH ¢ rcunciieareM u yiuatoi HJIC B oTHomennn nud)poBbIX TOBApPOB, IMO-
HUMAaEMbIX B 3HAYEHUH AJIEKTPOHHO-TIOCTABIISIEMBIX YCIyT. JTO TO3BOJIMIO OBl TPaBO-
NPYUMEHUTEITIO0 OTHO3HAYHO PacCMaTpHUBaTh BCE IM(PPOBBIE MOCTABKU B KAYECTBE HOBO-
IO BUJIa YCIIYT, IPUMEHS K HUM COOTBETCTBYIOLME IPABUJIA U HAJIOTOBYIO CTaBKY.

C Touku 3peHHs OmNpeAeeHUs] MPAaBOBOW MPUPOBI HOBBIX HU(MPOBBIX SIBJIE-
HUI JUIsI OCYIIECTBIICHHUS BO3MOKHOCTH OTHECEHHUS MX K O0BEKTaM HaJIOr000IIoxKe-
HHSI HHTEPECHO OIICHUTHh ()EHOMEH KPUNTOBAIIOT («BUPTYAIBHBIX BAIOT») C HUCIIOJb-
30BaHMEM TPHAIbl «TOBap, pabora, yciayra». Kak M3BecTHO, Ha CETOTHSIIHUI J€Hb
B Poccuiickoii @enepannu OOJBIIMHCTBO ONEepaluii ¢ KPUITOBAIIOTAMH OCYIIECTB-
JSIETCSl BHE TPENIEIOB MPABOBOTO PEryJIMPOBAHMS, a CAMU KPUIITOBAIIOTHI HE rapaH-
TUPYIOTCA U He obecnieunBatoTcst bankoM Poccun. CoBepiieHHO CIIpaBeyIuBO B aHa-
JUTHYECKUX MaTepuaiax 0TMEYaeTcs, YTO, OCHOBBIBAsICh HA TPEOOBAHHIX COBPEMEH-
HOTO 3aKOHOAATEIbCTBA, KPUIITOBAIIOTHI (B 4YaCTHOCTH, OUTKOMH) HE OTBEYAIOT Tpe-
OOBaHUSAM, OOBIYHO NPEIBSABISIEMBIM K JE€HbraM, HE MOTYT BBIIIOJIHATH BCEX HX
¢byukwmii (Yermak, 2013).

Bapuantsl kBanugukanuym OMTKOMHA W APYTUX Pa3HOBHIHOCTEW KPUMITOBA-
JIIOT, IPEJICTaBICHHbBIE B POCCUNCKON U 3apyOeKHOW HAy4YHOH JUTEepaType, pa3sHO00-
pasHbl. B yacTHOCTH, UX OLIEHMBAIOT KaK aKTHB, KOTOPBIM MOXKHO paccMaTpuBaTh Kak
COCTaBJISIIONIYI0 MHBECTUIIMOHHOTO TOPTQEsi; NHOCTpAaHHAs BAJIOTa; KBa3WBAJIIOTa
(quasi-currency), Bayuepst (vouchers) (Lambooij, 2014:140) u T.1. HanGonee gacto
KPUNTOBAJIOTA PACCMAaTPUBAETCS KaK OJMH M3 BUIOB UMYIIECTBA, B KAYECTBE TOBapa
WU TaK Ha3bIBAEMOT0 «IKOHOMHUYeckoro aktuBay (Matsuura, 2016:45-47).

712 AIMUHUCTPATUBHOE U ®NUTHAHCOBOE ITPABO



Lyutova O.l. RUDN Journal of Law. 2020. 24 (3), 695-716

MOo>KHO 3aMETUTh, YTO MPABOBOE PETYJIUPOBAHUE HAJOTOBBIM 3aKOHOJATEINb-
CTBOM TMOCIHEACTBHIA CJAEJIOK, COBEpUIAEMBIX C KpPUIITOBAIIOTAMHU, B 3apyOeimHBIX
CTpaHax SBJISETCS NPUOPUTETHBIM IIEPE BOIIPOCOM ONPEIENIEHUS UX IIPABOBOU MpH-
poxnbl. Hampumep, B CIIIA Ha ceromHANTHWIA IeHb CO3aHO HAMOOJEe KOMILJICKCHOE
HAJIOTOBO-TIPAaBOBOE PETYJIMPOBAHUE MPUMEHEHUS OJOKYEHH-TEXHOJIOTHUH M BUPTY-
QJIBHBIX JICHET, IPUYeM Kak Ha (eJeparbHOM YpPOBHE, TaK U B HOPMATHUBHBIX MPABO-
BBIX aKTax IMTaToB (CyOBeKTOB (eneparuu). KpunToBamtoThl B 3TOM TOCYAapCTBE
KBJTM(UITUPYIOTCS. KaK MMYIIECTBO, NHBECTUIIMOHHBIM MHCTPYMEHT WJIM MHOCTpaH-
Has Bamrota (Wiseman, 2016:417-440). Takum oOpa3om, dalie BCEro KPUITOBATIOTY
IBITAIOTCSA UACHTU(UIIUPOBATH C MOMOIIBIO W3BECTHBIX MPABOBBIX TEPMUHOB M KOH-
CTPYKIMH Ha OCHOBaHUHU TaK HAa3bIBAEMOI'0 «0apTEpHOIo» MOAX0/1a, Pealn3yeMoro 3a
CYET MepeHoca rpaK1aHCKO-TIPaBOBOM TEPMUHOIOTHH HA HAJIOTOBBIE OTHOIICHUS.

Hemano u KpuTHKOB «0apTEepHOTO» MOJIX0/a, MOTIEPKUBAIOIINX, YTO MPaBH-
Ja, CO3/1aHHbIE JJIs CHIENOK C TPaJULHUOHHBIM HUMYILECTBOM, HE YUUTBIBAIOT IPUHIIH-
MUATBHYI0 OCOOCHHOCTh BHPTYJIBHBIX BAIIOT — HCIIOJIb30BAHNUE B Ka4eCTBE CPEJ-
cTBa OOMEHa, U MEXaHM4YeCKOe NMPUMEHEHUE CTAPHIX NMPUHIIMIIOB BEJET K HEYIOBIIE-
TBOPHUTENBHOMY PE3yNbTaTy. Takol MOAXO0/ OLIEHUBAETCS KaK HECOBEPIICHHBIN U C TTO-
3ULUU TIPOABMKEHUS HEOCYIIECTBUMBIX WM TpyJOHOpeanuzyembix HopM (Hampton,
2016:331, 334).

CXOoJHBIi MOAXO0J K MEPBUYHOCTH YCTAHOBJICHUS MPaBUI HAJIOTOOOI0KEHHS
KPUNTOBAJIOT TEpe]] BOMPOCOM OINpPEACTCHHs] UX MPaBOBOM MPUPOABI pearn3yeTcs
u B Poccuiickoit denepaunu. Tak, Munpun Poccun cumnraer, uTo onepanuu ¢ Kpuil-
TOBAJIIOTaMU JTOJDKHBI obnararbeds HJIPJI, HamomuHas mpu 3TOM, 4TO B COOTBET-
cTBHH C nonoxkeHusaMu ct. 228 HK PO ¢usnueckue numa JOKHBI CaMOCTOSTEIBHO
UCUUCIIATh M YIUTAYMBATh HAJIOT, TOJIy4Yasi BO3HArPaKACHUE OT (PU3MYECKHX JIUI Ha
OCHOBE JIOTOBOPOB I'Pa’kJaHCKO-IPAaBOBOr0 Xapakrepa. MHbIMU ClIOBaMu, €CIM OJHO
¢u3MIo MpoaaeT OUTKOMHBI IPyroMy (QH3IUILY, TO JODKHO CAMOCTOSITEIBHO OIpe-
JIEJIUTh HAJOTOBYIO 0a3y, OTYHTATHCA O MOJYYEHHBIX J0XOIaX, PacCUYUTATh U yIUIa-
TUTh Hajor. [Ipu stom Mundun Poccun cepunaercs Ha nonoxkenus cr. 41 HK PO 06
OIIpEeICJIEHNH JOXO0/10B.

ITpu sToM Heckounbko JieT Ha3aa bank Poccun npenocreperan rpakaaH U ropu-
JMYECKUX JIMI OT MCHOJIb30BaHUS «BHUPTYaJIbHBIX BaJIOT» IUIsI OOMEHa Ha TOBaphl
(paboThl, yCITyru) WU Ha JEHEKHBIE CPEJICTBA B pyOJIsIX U MHOCTPAHHOM BaJIIOTE.

Bropoii npobnemoii, CBA3aHHOM ¢ omnpeesieHneM NOHATHSI 00bEeKTa HaJIoroo0-
JIOKEHHS B LU(PPOBYIO JIOXY, SBISETCS HEOOXOAUMOCTh B KaUeCTBE TaKOro OOBEKTa
paccMaTrpuBaTh HE OJUH IOPUANYECKHUN (DaKT, @ UX COBOKYITHOCTb B BUJIE€ IOPUIUYECKO-
ro cocraBa. [IpuMepom sBiseTCs OIUlaTa peaiu3yeMbIX TOBAPOB C MOMOILIBIO JIEK-
TPOHHBIX JICHET, KOTOPBIE PACCMATPHBAIOTCS B KAUECTBE HKBUBAJICHTA PeabHBIX ((pu-
aTHBIX, Kak ux HasbBan [xon Meitnapn Keiic (Cesarano, 2008:124), HoMmuHambHas
CTOMMOCTH KOTOPBIX YCTAaHABIMUBACTCS U TAPAHTUPYETCS TOCYIapCTBOM BHE 3aBHCHUMO-
CTH OT CTOMMOCTH MaTepuayia, W3 KOTOPOTO OHW M3TOTOBIICHBI, WJIM HAXOISIIAECS
B XpaHWIHIIE OaHKa) IEHEKHBIX CPENICTB, HO 00PAIAOTCS TOIBKO BHYTPU KOHKPETHOM
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JIEKTPOHHON ruiatexxHoi cuctembl (Aumekc./leneru, QIWI, E-port u napyrwue)
(Grishina, 2019:21-27). MexaHu3M pacyeToOB C HUCIOIb30BAHUEM JIICKTPOHHBIX JCHET
OCHOBBIBAETCSI HA TOM, YTO OHH TPEJCTABIAIOT COOOH MpaBo TpeOOBaHUS BIa/ENbla
AIEKTPOHHBIX JICHET K OIepaTopy 00 WX TMoranieHny (0OMeHe Ha HAJIMYHbIC WTH Oe3Ha-
JWYHBIE JIEHEKHBIE CPEACTBA). DJIEKTPOHHBIEC JECHEKHBIE CPEACTBA YYUTHIBAIOTCS Ha
CTELNAIBHOM BHPTYaJIbHOM cUeTe («3JIEKTPOHHOM KOIIETIbKe»), IIPU ITOM Ha OaHKOB-
CKOM CYETE OIeparopa 3JIEKTPOHHBIX JICHEKHBIX CPENICTB OTPAKAIOTCS JCHEKHBIC
CPEJ/ICTBa, 3a CUET KOTOPBIX OyIyT MOralaThCsi BCE 3JEKTPOHHBIE JAEHEKHbBIE CPEJICTBA,
YUUTBIBaEMbIE ONEPATOPOM IEKTPOHHBIX JEHEXKHbIX cpelcTB. Emie oaHa nerans, uyTo
JI0 OCYIIECTBJICHUS NEpeBOJa AICKTPOHHBIX JIEHEKHBIX CPEJCTB Ipearnonaraercs ux
npesoIUiaTa HATMYHBIMU JeHbIaMU WM O€3HAIMUHBIMU JIEHEKHBIMU CPEJICTBAMH, IIO-
CJie 3TOr0 BO3HMKAET BO3MOXKHOCTb COBEpPLINTH IUIATEK — ONEPATOp SJIEKTPOHHBIX
JICHEeKHBIX CPEACTB MEPEBOJIUT HX MoiydaTento. [lepeBog MOXKET OCYIIeCTBIIATHCS
KaK Ha OCHOBAaHUM PACHOPSDKEHHS IUIATEJbIINKA, TAK U HA OCHOBAHUH TPeOOBaHUS
MOJTyYaTessl JICHEeKHBIX CPEICTB. DIEKTPOHHBIC JCHE)KHBIE CPEACTBA CIMCBHIBAIOTCS
C BUPTYAJIBHOTO cYeTa («3JIEKTPOHHOTO KOIIEIbKay ) IUIATENbIINKA U 3a4UCISIIOTCS Ha
BUpTYyabHbIH cyer nomy4uarens (Tsindeliani (ed.), 2019:320).

Crnenyet 3aMeTUTh, YTO, B COOTBETCTBUU € O(UIIMATBHON no3uiiet Mundu-
Ha Poccuu, 10xoz, MOJy4YEeHHBIH MPU OIUIaTe MOKYNAaTeIsIMH NPHOOPETEHHBIX TOBA-
POB 3JIEKTPOHHBIMM JIEHEKHBIMH CPEJCTBAMU, SIBIISETCSI OOBEKTOM HallOroo0I0Xke-
HYS, a (GaKT OIUIaThl MOATBEPXKIAETCS BHIITUCKON M0 COOTBETCTBYIOILIEMY CUETY Y OIle-
paropa IJIaTeXHOH CUCTEMBI MM COOOLIEHNEM OllepaTopa IUIaTeKHONU cucTeMbl. Ta-
KAM 00pa3oM, OOBEKT HAJIOTOOOJIOXKEHUSI B ATOM CIIydae MOKET BO3HHKHYTHb B pe-
3yJNbTaTe HE OJHOTO, a ABYX IOPUAMYECKHX (PAKTOB, OIWH M3 KOTOPBHIX MO OTHOIIE-
HHIO KO BTOPOMY SIBJISIETCS] 00€CTICUNTENbHBIM YCIIOBHEM.

[Tpu sTOM Kakue-nmmOO M3MEHEHHS B HAJIOTOBOM 3aKOHOJATENbCcTBE Poccuii-
cxoii Desepanyiy, CBA3aHHBIE C HEOOXOAUMMOCTBIO (PUKCHPOBAHMS TOCIEACTBUNA HE OT
OJTHOTO, @ OT JIBYX FOPUINYECKUX (haKTOB, /11 BOSMOKHOCTH YCTAHOBJIEHUS 00sI3aHHO-
CTHU MO yIUIaTe Hajora B OTHOLIEHUH TOTO WJIM MHOTO MpeaMeTa Hajaora, OTCyTCTBYIOT.
[lonaraem, 4To JTOrMYHBIM OBbLIO OBl B CBSI3M C 3TUM CKOppekTHpoBath 1. 1 c1. 38 HK
P® B Bonpoce omnpezeneHus MOHATHS OOBEKTa HAJIOTOOOJIOKEHNUS, YKa3aB, YTO UM MO-
KeT ObITh IOPUANYECKUH cocTaB. B Takoll cOCTaB BKIIFOYAETCSI HE TOJIBKO OOCTOSTENb-
CTBO, HO M COBOKYITHOCTb OOCTOSITEJILCTB, OJHO U3 KOTOPBIX UMEET CTOMMOCTHYIO Xa-
PaKTEPUCTHKY, a APYroe — OPraHu3alMOHHO-00€CIIEUNTENBHYIO IIPUPOLY.

TpeTbuM BBI30BOM LM(POBU3ALUU HAJIOIOBOMY IIPaBy B 4acTH (hOPMyYJIUPO-
BaHMs MOHATHA OOBEKTa HAJIOTOOOJOKEHHUs SBISAETCA aKTyalu3alusl BOIpoca ycTa-
HOBJICHHs IIpU OINpPENEICHUM Hajlora HeoOXOIMMOCTH HAlorooOpasyrolel CBs3U
MEXy MPEeIMETOM Hajlora Kak SBJICHHEM MaTepHaIbHOTO MHUpPA U MOTEHIHAIbHBIM
HajloromuiareisbiukoM. O Hamuuuu Takoi cBs3u 3asaBisul E.B. Ilopoxos, npu 3Tom
orpejenss ee Kak YCTOWYMBYIO INPABOBYIO CBf3b CyOBEKTa Hajora c IMpeaMeToM
Hasioroo6sioxenust (Porokhov, 2001:99). N.1. Ky4epoB noadepKuBa BaXXHOCTb 3TON
CBSI3U JUI PEaJIbHOTO YCTAHOBIJICHUs (haKTa HAJMYUs MM OTCYTCTBHUS 0OBEKTa HaJo-
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rooOJIOKEHUSI B JIESTEIBHOCTH MOTCHIUAIBFHOTO HAJIOTOIUIATEIbIIUKA: «ITa CBS3b
SIBIISICTCS ONPEACISIONICH, TTOCKOJIBKY, 110 HAllleMy MHEHHIO, KaK pa3 U (pOpMHPYET
O0OBEKT HaJloTa — HAWBAXHEUINUN SJIEMEHT €ro HOPUINYECKONH KOHCTPYKIIHI
(Kucherov, 2009:2-5). ®akTu4ecku 3TO 03HAYAET, YTO JJII OTHECEHHUS TOTO MM HHO-
ro IOPUIMYECKOTO (akTa K 00BEKTaM HAIOTOOOIOKEHHS HEOOXOIUMO YCTAaHOBUTH
IOPUINYECKYIO CBS3b MPEIMETa MaTepUaIbHOTO MHpa (IIpeaMeTa Hajora) ¢ ¢pusude-
CKUM JIMLIOM, UMeSI TIPU 3TOM MEXAaHH3M OJHO3HAYHON WACHTU(HUKAINU TTOCIEIHETO.
B ycnoBusx nudpoBu3anuy BO3HUKAIOT CIIOKHOCTH OINPEAETICHUs INYHOCTEH yJacT-
HHUKOB CJICJIKH, a TAK:K€ UX MECTONOJOXKCHHUS M CTAaTyca, YTO SIBJISCTCS 3HAYMMBIM
C TOYKH 3pEHHUS HAIOTO000I0KEHNUS TIPH OCYILIECTBICHUH JIEKTPOHHBIX CIEIIOK.

B kadecTBe OAHOTO W3 MPOSIBICHUN MPOOJIEMBI CIIOKHOCTH HJIEHTU(PUKAIIUU
YCTAQHOBJICHUSI «HAJIOTr000pa3yroleil cBa3u» npeamera U CyObeKTa HalorooOIoxe-
HUSI, HalpUMeEp, SIBJISETCS] BOIIPOC MPABOMEPHOCTH YIOCTOBEPEHHUS CHEJIOK IPH HUC-
MOJIb30BAHUH AHAJTIOTOB COOCTBEHHOPYYHOU TOATIHCH.

B kauectBe BpemeHHOTO pemeHus npodiembl ODCP ObII0 MpenIokeHo uc-
MOJIb30BaTh NU(POBBIE CBUACTEILCTBA M IM(POBHIE MOAMHUCH JUISI WACHTH(PHUKAINU
CTOPOH CJEJIOK, MOCIIEJCTBUS KOTOPBIX 00JararoTcsi HAJIOTOM, YTO OOECIIEYHT BO3-
MO’XHOCTb MJCHTH(UKAIIMN KOHKPETHOTO CyOBhEKTa B KaUeCTBE HAJIOTOILIATENbIINKA,
MMEIOILETO OTHOIIEHUE K OIpeJesIeHHOMY 0Jiary, B OTHOIIEHHUH KOTOPOro rocyiap-
CTBOM MOXeET OBITh YCTAaHOBJICHA OOSI3aHHOCTH MO MCYHUCIICHHIO U yIIaTe HAJIOTA.

Kak u3BecTHO, B HALIMOHAJILHOM 3aKoHozAaTenbcTBe Poccuiickoit Penepanuun
MICTIOJIb30BAaHKE TIPU COBEPILEHHUH CIIEJIKHA aHAJIOTOB COOCTBEHHOPYYHOI MOIIHCH pe-
TYJIUPYETCsl TPAKIAHCKUM 3aKoHOaaTenbecTBOM (1. 2 cT. 160 'K P®). Uccnenosare-
JM OTMEYAIOT, YTO «IIPOCLUPOBAHHUE» ITUX TOJI0KEHUI HAa HAJOTOBbIE M MHBIE OTHO-
IICHUS, HE SBISIONIMECS TPAKIAHCKO-TIPABOBBIMH, BO3MOXHO TOJBKO NMPH HAJTHYUH
COOTBETCTBYIOILIETO yKa3aHHs Ha ATy BO3MOXKHOCTH B 3akoHe. [IpencraBnsieTcs, 4to
CJIO)KHOCTh TPUMEHEHHsT BO3MOXKHOCTH HCIOJIB30BAHUS LUPPOBBIX CBUICTEIHCTB
¥ IUQPOBBIX MOJINKCEHl CTOPOHAMH CIEIIKH, MOCIEACTBHUS KOTOPOU SBIISIOTCS HAaJo-
roo0yaraeMpIMHU, CBS3aHa MMEHHO C OTCYTCTBHE TaKUX CIELHUAJIbHBIX ITOJIOKCHUH
B HAJIOTOBOM 3aKOHOJIaTEJIbCTBE.

3akaouyeHue

Takum 00pa3oM, pe3yabTaTOM B3STOTO T'OCYAApCTBOM Kypca Ha pa3BHTHE
1(pOBOH IKOHOMUKH SBIISETCS CYLIECTBEHHas TpaHC(opMmauus Kak TEOpUH Hajo-
TOBOTO IIPaBa, TaK U €ro MpaBOBOIo peryauposanus. IIpencrasnsgercs, uTo s pea-
JM3alMM BO3MOXKHOCTU BHEAPEHUS HOBBIX TEXHOJOTHII B HAJOTrOBbIE OTHOILIECHUS
HEOOXOAMMO OCYLIECTBIIATh HCCIEJOBAaHMSA, HAIEJICHHbIC HA OCBOCHHE OTIEIbHBIX,
OTHOCHUTEJIBHO Y3KHX, XOTSI O€CCIIOpPHO BaXKHBIX M TPEOYIOIUX pEIleHUs MpodieM,
CBSI3aHHBIX C UCIIONB30BaHHEM IM(QPOBBIX TEXHOJOTHMH B MPaBOBOH cdepe
(Khabrieva, 2018:6). Ilo 3Toif mpuunHEe BOIPOCHI OMNPEAETICHUS MOHATUS OOBEKTa
HaJIOT000JI0XKEeHUS TPEOYIOT JalbHEHIIero n3yueHus U pa3paboTKH.
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[IpoBeneHHBIN B paMKax HACTOSIIEH HAy4YHOU CTaTbU 0030p aKaJaeMHUECKOM
JIUTEPATypPhl MO BOIMPOCY OMNPEACTICHUS TOHSITUS OJHOTO U3 BAXKHEHIIUX TEPMUHOB
HAJIOTOBOTO TIpaBa — OOBEKTa HAJIOTOOOJIOKEHUS — TIO3BOJIIET CIENIaTh BBIBOI
0 HAJIMYUH JIBYX TMOJXOJ0B K TAKOMY OIPEICIICHUIO, KAXKIbIH U3 KOTOPHIX C yUYETOM
COBPEMEHHBIX ITU(PPOBHIX BBEI30BOB POCCHUICKONW SKOHOMHKE TPECTABIISICTCS HEHUJIe-
anpHBIM. Kpome Toro, 0JHO3HAYHOTO OOHOBIICHUSI TPEOYET HAJIOTOBO-TIPABOBAs TEP-
MUHOJIOTHS, B YaCTHOCTH, 32 CYET HOPMATHBHOTO OTIpeIeTIeHHsI IU(POBOTO TOBApa.

[IpencrapnsieTcs, 9TO OCHOBHOM HEIOCTATOK aKTYaJbHOTO OMpEETeHUs T0-
HATHA O00BEKTa HAJIOTO0O0OI0XKEHHS COCTOMT B MOPAJIBHOM YCTapE€BaHHWH I10JIXOJIOB
K ero popmynupoBanuio. [1o HameMy MHEHHUIO, MpEXk/Ie BCETO HEOOX0MMa TOKTPH-
HaJIbHasg KOHIEMIMSA TpaHC(HOpMAalMK HAJOTOBBIX OTHOIICHUN B IIU(PPOBYIO 3MOXY,
Ha OCHOBAaHHUM KOTOPOM CTaHET pealbHOW BO3MOXKHOCTH MAJIBHEHIIEr0 COBEPIIEH-
CTBOBaHUS HAJIOTOBOTO 3aKOHOAATENbCTBA. [Ipu 3TOM B Takoi KOHIEMIHU JOJHKHO
AKIICHTUPOBATHCS BHUMAaHUE Ha BHIPAOOTKE HOBOW TEPMUHOJIOTHH, a TAaK)KE aJIeKBaT-
HOM IU(POBBIM peasisiM METOJIO0JOTHH, MPEATOIaralonieil NCIoIb30BaHUE IS 11e-
JIed HaAJOTOBOTO MpaBa KOMIUIEKCHOTO moaxoAa. Takoll MOAXOH MOMKEH COYETaTh
B ce0e MpUMEHEHHNE FOPUINICCKIX, JKOHOMUIECKHX, COIMOJIOTHICCKIX 3HAHUHN B CO-
YeTaHUHU C MTHPOPMAIIMOHHBIMHU TEXHOJIOTHSIMHU.

[TpakTrueckas IIEHHOCTh TAKOTO IMOJX0/Ia COCTOUT B CO3JaHUU YHUBEPCAJb-
HOW TPUEAUHON (POPMYJIBI — «IIPABOBOE PETYIMPOBAHUE, TOCYAAPCTBEHHOE YIPaB-
JIEHUE, TEeXHOJIOTUW», BBICTYMNAIOLIEH B KaueCTBE OCHOBHOW KOHIIENTYaJbHON HAEH
JanbHenIen nudpoBU3aud KaKk pOCCUHCKON SKOHOMHKH, TaK U JIEATEIHHOCTH TOC-
YAapCTBEHHBIX OPraHoB. JleHCTBUTEIBHO, YCIEITHOE BHEIPEHUE TE€X WM WHBIX HO-
BBIX TEXHOJIOTHMM B MPOIECCHl B3aUMOJICHCTBUS YACTHBIX W MyOTUYHBIX CYOBEKTOB
YCHEIIHO Pealn3yeTCs] MCKIIOYUTEILHO B CIydae IMPEJIBapUTEIBHOTO 00O0CHOBAHUS
TOT0, KaKO€ YIPAaBJICHYCCKOE PEIICHHE IOJKHO OBITh PEaTU30BaHO 33 CYET TaKHX
TEXHOJIOTHA, @ TAKXe MPHU YCIOBUUA 00ECIICYCHHSI COOTBETCTBYIOMIMX MOIU(DUKAIINN
HOPMATHBHBIM MPABOBBIM U UHAWBUAYAJIbHBIM PETYJIUPOBAHUEM.

[Tomaraem, 4YTO KOHIENTYyaJbHYIO IIEHHOCTh HAES OOECHEeUeHHUs EIWHCTBA
TEXHOJIOTHIA, IIpaBa U rOCyAapCTBEHHOIO YIIPABJICHUSI UMEET HE TOJIbKO B OTHOILIEHUU
OTIENBHBIX cdep, Hanpumep, Hanoroobnoxxkenus. Ha Hamn B3ris, oHa Xapakrepusy-
€TCsl YHUBEPCAJIbHBIM XapaKTepOM, B CBSI3U C Y€M JIOJKHA MCIIOJIb30BAaThCs B Kaue-
CTBE METOJIOJIOTHYCCKON OCHOBBI ITM(PPOBOH TpaHCHOPMAIIUU ICATCILHOCTH TOCY-
JIAPCTBEHHBIX U MyHHUITUTIATHHBIX OPTaHOB.

00 aBTOpe:

Jromosa Onvea Hzopesna — KaHIUAAT IOPUINUECKUX HAYK, HAYIHBIH COTpYIHHUK MH-
CTHUTYTa TOCYJapCTBEHHOTO U MYHHIMITAJIBHOTO yIpaBieHus: HalroHampHOro Hecie10BaTebeKo-
TO YHHBepcUTeTa «Bplcias mKoia SKOHOMHUKI»
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KOMMbIOTEPHbIE TEXHOJIOTM B COBEPLLEHUN
NPECTYNNEHWN OUBEPCUOHHOU N TEPPOPUCTUYECKOW
HAMPABJIEHHOCTH

JI.P. Kne6anos?, C.B. IToayounckasn?®

L Poccuiicknii yHHBEpCHTET APy kOBl HAPOJIOB
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B cratbe paccMaTpHBaIOTCs MPOOJIEMBI, BOZHUKAIOIINE B CBS3M C COBEPLICHHEM IIPECTYyILIe-
HHUI NPOTHB TOCYAapCTBEHHOH M OOIECTBEHHOH 0E30I1aCHOCTH C HCIIOJIb30BAHUEM KOMIIBIOTEPHBIX
1 CEeTEeBBIX TEXHOJIOTHI. DTa TeMa MpUOoOpeTaeT akTyallbHOCTh B YCIOBHUSX, KOTJ[a HEKOTOPBIE ToCcyIap-
CTBa YK€ UCIIBITAIH Ha ce0s gercTBHE «00EBhIX» KOMIBIOTEPHBIX BUPYCOB, YTO MOXKET PacIliCHUBATHCS
KaK BeJICHHE BOMHBI C MCIOJNb30BaHUEM KuOepopyxkus. Hambonee n3BecTHBIN mpuMep — aTaka KOM-
IBIOTEPHOro BUpyca StUXNnet Ha UpaHCKUI 3aBOJ, OCYILECTBISIOMUN oOoramenue ypaHa. Bupyc Obu1
CO37IaH CTELHAaJIbHO U BBIBEJCHUS M3 CTPOS MPOMBIIUIEHHBIX cHcTeM ymnpasieHus. OcoOyio omac-
HOCTb IIPEJICTABIIIET HCIONb30BAHUE CPEJICTB OECIMIOTHOIO HAa3eMHOTO M BO3JYIIHOIO TPaHCIOPTa
JUI COBEPILEHHS TEPPOPHCTHUECKUX akToB. C aTakaMy TEPpOPUCTOB IOCTOSHHO CTAJKHBAIOTCSA POC-
cuiickue BoeHHble B Cupun: 0aza Bo3nyniHo-kocMuUYecKux cuil B XMEHMUM peryJisipHO TOABEPraeTcs
HalaJeHUsAM C HCIOJIb30BaHHEM OECHMJIOTHBIX JIeTAaTEeJbHBIX amnaparoB — ApoHoB. He MeHbmine
YIPO3bI HECET U COBEPIICHHE TEPPOPUCTHUYECKHUX aKTOB C MIOMOIIBI0 KOMIBIOTEPHBIX U CETEBBIX TEXHO-
Joruid. Pa3pylInuTenbHbIH MOTEHIMAN KUOepTeppopr3Ma 00yCIOBIUBACTCS TOBCEMECTHONW KOMITBIOTE-
pu3anueil rocyJapcTBEeHHON U OOIECTBEHHOH XKHU3HHU, pean3anreil MPOeKTOB M0 CO3aHHUI0 «yMHBIX»
TOpOJIOB, BKJIFOUAs TEXHOJIOTHH «YMHOTO» TPAHCIIOPTA, & TAK)KE MHTEHCUBHBIM pa3BuTHeM VHTepHeTa
Beeil. Llenplo CTaThy SBISIETCS aHAIN3 HOBBIX KPUMHHAIBHBIX YIPO3 FOCYAapCTBEHHOH U O0LIECTBEH-
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HOH 0€30MacHOCTH, a TaKKe M3yueHHE IPHOOPETAIOMNX aKTYyIbHOCTh BEICOKOTEXHOIOTHYHBIX CIIOCO-
0OB COBepIIEHUs TaKUX MPECTYIUICHNH, KaK AUBEPCUH, TEPPOPUCTUUECKUE aKThl, HHbIE TPECTYIICHUS
TEPPOPUCTHUYECKON HampaBleHHOCTH. lleHa MX mocneacTBUH 11 oOIIecTBa OYEHb BBICOKA, MPUYEM
MIPECTYIHUKAM HE BCETJa HaJ0 aTaKoBaTh COLIMAIBHO 3HAYMMbIE OOBEKThI HETIOCPEACTBEHHO — JI0CTa-
TOYHO TIOCEATH NAHUKY CPEIN HACEICHHS, HCIONb3YysI HHTEPHET-MeIUa, COIIMaIbHbIE CeTH U UHTEPHET-
CaliThl OPraHoB BJIACTH Pa3IMYHBIX YPOBHEH, NMpeaBapUTEIbHO MOJYYHB K HUM HE3aKOHHBIH JOCTYI.
B crarbe OmMUCHIBAaIOTCS HEKOTOpHIE YK€ MCHOJNB30BaHHBIE CIOCOOBI COBEPIICHUS NMPECTYIUICHUH AHU-
BEPCHOHHOW M TEPPOPUCTUYECKOI HANpaBIeHHOCTH. ABTOPHI 00palaloT BHUMaHUE HA MPHOPUTET KH-
Oepbe3omnacHOCTH Kak JUIisl pa3pabOTYMKOB TEXHMYECKHX YCTPOWCTB C 3JIEMEHTaMH HCKYCCTBEHHOI'O
MHTEJUIEKTa, TaK M JJIs 3aKOHOJATEeNeH, KOTOPBIM CIeayeT oOpaTuTh BHUMAHHWE Ha METOMBI TEXHHYe-
CKOTO MPOTHO3MPOBaHUs MPH pa3pabOTKe MPaBOBBIX HOPM, HAIIPABICHHBIX HA NPEAYIPEXIeHHE HOBBIX
CIIoco00B COBEPILICHUS ITONOOHBIX NpecTyIuleHni. [Ipy HanmMcaHuy cTaTbi aBTOPHI UCTIONB30BAIH IIH-
POKHIA Kpyr pOCCHMCKUX M 3apyO€XKHBIX HCTOYHUKOB Hay4YHO-TIPABOBOM, CTATHCTHYECKOH, COLIMOJIOTH-
4ecKol U MHOHM MH(pOpMAIMU. ABTOPHI IPHUMEHSIIN TaKHe METOJBI HCCIEeOBaHuUs, KaK aHaJIN3, CHHTE3,
JeyKIMs, HHIYKLHS, JJOTHKO-FOPUANYECKUN U CPaBHUTEIBHO-TIPABOBOM.

KioueBble ciioBa: KHOEpIPECTYTHOCTh, KHOepaTaka, KOMIBIOTEPHBII BUpPYC, KHOEpTEppO-
pu3M, kubepbe30nacHOCTh, TUBEPCHs, OECIIMIOTHBIN TPAHCHIOPT, APOHBI

KoH}uukT nHTEpecoB. ABTOPBI 3asBIISIOT 00 OTCYTCTBUH KOH(IHUKTA HHTEPECOB.
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COMPUTER TECHNOLOGIES FOR COMMITTING
SABOTAGE AND TERRORISM
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Abstract. The article discusses the problems that arise in connection with the crimes against
state and public security committed by use of computer and network technologies. This topic is becom-
ing relevant because some states have already experienced the effects of “combat” computer viruses,
which can be regarded as waging war using cyber weapons. The most famous example is the attack by
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the Stuxnet computer virus on an Iranian uranium enrichment plant. The virus was created specifically
to disable industrial control systems. The use of unmanned ground and air vehicles to carry out terrorist
acts is of particular danger. The Russian military in Syria is constantly confronted with terrorist attacks:
the Khmeimim aerospace forces base is regularly attacked with unmanned air vehicles — drones. Ter-
rorist acts with the use of computer and network technologies are no less dangerous. The destructive po-
tential of cyberterrorism is determined by the widespread computerization of state and public life, the
implementation of projects to create smart cities, including smart transportation, as well as the intensive
development of the Internet of things. The purpose of the article is to analyze new criminal threats to
state and public security, as well as to study high-tech ways of committing crimes such as sabotage, ter-
rorist acts, and other crimes of a terrorist nature. The cost of their consequences for society is very high,
and criminals do not always need to attack social objects directly — it is enough to spread panic among
the population using online media, social networks and websites of authorities of various levels, after
obtaining illegal access to them. The article describes some of the techniques already used to commit
crimes of sabotage and terrorism. The authors draw attention to the priority of cybersecurity both for
engineers of devices with elements of artificial intelligence, and for lawmakers who should pay atten-
tion to methods of technical forecasting when developing legal norms aimed at prevention of new
ways of committing such crimes. When writing the article, the authors used a wide range of Russian
and foreign sources of legal, statistical, sociological and other information. The authors used such re-
search methods as analysis, synthesis, deduction, induction, formal legal method as well as compara-
tive legal method.

Key words: Cybercrimes, cyberattack, computer virus, cyberterrorism, cybersecurity, sabo-
tage, unmanned transport, drones
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BBenenue

BosiblMHCTBO KMOEpNpecTymIeHUH «IpeACTaBIIsIIOT COO0M He YTO MHOE, KaK
COBEpIICHHE TPAIUIIMOHHOTO NPECTYIUICHUS] HETPAAUIIMOHHBIM criocobom» (Brenner,
2007:383). OgHako ecTh Cpeid HUX M HOBBIC, paHEe HEU3BECTHHIE YTOJIOBHOMY IIPaBy
OOIIIECTBEHHO ONACHbIC JESIHUS, KOTOPblE MOTYT COBEpINATHCS JIUIIb Oaroxaps uc-
M0JIb30BAHUIO KOMIIBIOTEPHBIX M CETEBBIX TEXHOJOIUi. K TakuM mpecTynieHusm ot1-
HOCSITCS KHOep- Win KoMIbloTepHbie aTaku (Cyberattacks).

B poccuiickoM 3aKOHOJATENbCTBE ONPEACIICHHE KOMIIBIOTEPHOM aTaKu 1aeTcs
MPUMEHHUTEIBHO K 00bEKTaM KpUTHYECKONW HHPOPMAIIMOHHON HH(pacTpyKTyphl. Ta-
KHe JICHCTBUS ONpEAEIIOTCA KaK LIEeJICHANPaBICHHOE BO3JCHCTBHE MPOrpaMMHBIX
U (WIM) MporpaMMHO-aINIapaTHBIX CPEICTB Ha OOBEKTHI KPUTHYECKOH MH(OpMaIu-
OHHOW MH(PACTPYKTYpHI, CETH JIEKTPOCBA3HU, UCIIONb3YyEMbIE Ul OpraHU3aluu B3a-
UMOJICHCTBUS TaKMX O0OBEKTOB, B LEJIAX HAPYLICHUS U (WJIM) MPEKpalieHus ux QpyHkK-
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LMOHUPOBAHUA U (WJIM) CO3JIaHUS YIpo3bl 0€30MacHOCTH 00pabaTbIBaeMOW TaKUMU
o0bexkTamu uHpopmanuu (cr. 2 denepanpHoro 3akona ot 26 utonst 2017 r. Ne 187-03
«O 6e301acHOCTH KpUTHUECKOH NHPOpMAIOHHOH HHpacTpykTypsl»)®. Ha npakTn-
Ke KuOepaTaky MOCATAIOT Ha 3HAYMTENILHO OoJiee MUPOKUH Kpyr oobekToB (Hatha-
way, Crootof, Levitz, Nix, Nowlan, Perdue, Spiegel, 2012:822—-832).

B ExerogHoM oTueTe O MIOOANBHBIX pHCKaxX BceMHpHBIN SKOHOMHYECKHIH
¢dopym, cocrosBmmiicst B 2018 1. B [laBoce, pucku kuOepaTtak Bbieam 0oco0o. Kak
OTMEYaeTCsl B OTYETE, PUCKU KHOEpOE30MacHOCTH B HACTOSIIEE BPEMSI BO3PACTAIOT
KakK I10 4aCcTOTe, TaK U M0 Pa3pyIIUTeIbHOMY MOTEHIIHATY.

B ato0ii cTathe MBI paccmaTpuBaeM HekoTopbie hi-tech crocoOsl coBepieHus
NPECTYIUICHUH, MOCSTAIOIINX HAa TOCYAaPCTBEHHYIO U OOLICCTBEHHYIO 0€301MacHOCTb.
B ycrnoBusix, korma KuOepBO#HBI CTaHOBATCS peanbHOCThIO (Antonovich, 2011,
Glebov, 2018; Shinkaretskaya, 2018), a kubeparaku — TJIaBHBIM OpPYJIHEM TaKHX
BOI{H, 9Ta NMpobJieMa 3acayKUBaeT MOBBIIICHHOTO BHUMAHUSI.

Hcnoab3oBanue «00eBbIX» KOMIBIOTEPHBIX BUPYCOB
KaK c1oco0 coBepuieHust AuBepcuii

DKCHepThl 0 WH(POPMAIMOHHON 0€30MacHOCTH MPEAyHPEKAAOT O HOBBIX
KHOEepyrpo3ax M BO3PACTAIOLIEM PUCKE yXKE U3BECTHBIX, KOTOPHIC B CKOPOM BPEMEHH
MOTYT CTaTh pealusMH Hamel xu3Hu. Cpeiu HHUX, B YaCTHOCTH, — TEXHOJIOTHH
Deepfake, criocobnbie co3naBath chabpuKoBaHHBIE POTOCHUMKH, BUICO- U ayIHO3a-
IMCH, UMEIOIIIE PA3UTEIbHOE CXOJICTBO C OPHIMHAJIOM, ayTCOPCHUHI BBICOKOTEXHO-
JIOTHYHBIX TPOIYKTOB, POCT 4YWCIA OHJIAIH-OMepanuii, MpPOM3BOIUMBIX TOCYyIap-
CTBEHHBIMH M KOMMEpYECKUMH opraHusaimusmu’. JIo6aBuM ciofa U HOSBIEHHE HO-
BBIX OOBEKTOB Ui KHOEpaTak — aBTOHOMHBIX YCTPOMCTB C JJIEMEHTaMH HCKYC-
CTBEHHOT'O MHTEIUIEKTa KaK MUPHOTO, TAK U BOCHHOTO Ha3HAYCHUs, aKTUBHAsI pa3pa-
00TKa KOTOpBIX BezeTcst BO MHOrux crpanax (Glebov, 2018:104-116; Ovcharov, Ko-
zlov, 2019:179-187; Sheremet, Rudianov, Ryabov, Khruschev, 2016:35-39). Omnace-
HHSI, 9TO TEPPOPUCTHI CMOTYT MOJIYYUTh KOHTPOJIb HAJl aBTOHOMHBIM OPYXHEM, K KO-
TOPOMY OTHOCSITCS JPOHBI, TAHKU U T.II. YCTPOWCTBA, «a XaKepbl CMOTYT B3JIaMbIBATh
€ro ISl KCIIOJIb30BAHUS B HEAOMYCTHMBIX LEISIX», CTAH OJHOM U3 MPUYHH o0palie-
Hust rpynnbl U3 116 cnenumanucto, BKitouasi ocHoBatens Tesla u SpaceX Uiona
Macka, B OOH ¢ NpU3BIBOM 3aMpeTHTh Pa3pabOTKy TAKOTO OPYKUS .

CoBpeMeHHBII MHpP Bce 0O0IbIle yOekKIaeTcsl B TOM, YTO T.H. «KHOSpBOWHA»
MEXy CYBEepEHHBIMH rOCYapcTBaMH — YXKe He o GanTtasuii (yTyposoros u mu-

3 C3PD. 2017. Ne 31 (u. 1). Cr. 4736.

4 Cm.: TepaciokoBa M. YkpacTh MII0: 7 TEXHOJIOTUH, KOTOPHIX cTOMT GosThes // Tasera.ru. 6.10.2019, available
at: https://www.gazeta.ru/tech/2019/10/05/12736819/tech_future.shtml?updated (Accessed 06 October 2019).

5 Cm.: Bonee 100 crenmamictos Tpebyror or OOH 3anpeTuts pa3paboTKy aBTOHOMHOTO opyxus // Kommep-
canr, 21 aBrycra 2017 r, available at: https://www.kommersant.ru/doc/3389860 (Accessed 25 February 2020).
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careseii-(haHTacToOB, a OOBIICHHAS PEAIbHOCTh HAlMX JHEH. OJHUM U3 MEPBBIX aK-
TOB JMBEPCHOHHOM KHOEpaTaku OJHOTO IOCyJapCTBa MPOTHUB JPYTOro, CTABIIUM J0-
CTOSIHHEM OOIIECTBEHHOCTH, CUYMTACTCS aTaka KoMIbloTepHOro Bupyca Stuxnet (The
Stuxnet Worm), pa3paboTaHHOTO aMEPUKAHCKUMHU M W3PAWIBCKUMHE CIICIIHATICTAMHU
1 UCIIOJIB30BAHHOTO MPOTUB MPAHCKUX MPEINPUSATHH, BKIIOYSHHBIX B SIEPHYIO ITPO-
rpammy 3toit ctpansl (Giraldi, 2019).

The Stuxnet Worm 6bu1 pa3zpaboran B niepBoM aecsatuwietiur XX| B. U npej-
CTaBJIsieT cO0O0M BpEeIOHOCHOE NMPOrpaMMHOE OOecIeueHNe, «M3Ha4alIbHO CO3/JaHHOE
JUISL TIPOMBIIIICHHBIX CUCTEM YIPABJICHHS WU TPYIIBl aHAJIOTUYHBIX CHCTEM», UC-
HOJIb3YEeMBIX, K IPUMEpPY, B ra30MpoBOjaxX M 3JeKTpocTaHuusX. KoHeuHas nenb BH-
pyca — «HepenporpaMMHpOBaHKE TIPOMBIIITIEHHBIX CUCTEM YIIPABJIECHHS C IIOMOIIBIO
M3MEHEHUsS KOoJla Ha MporpaMMupyembix joruueckux kontposuiepax (I1JIK), uroosr
3aCTaBUTh UX PadOTATh TaK, KaK 3aJyMall 3JI0YMBIIUICHHUK, U CKPBITh 3TH HU3MEHEHUS
ot omeparopa obopynosarus» (Falliere, Murchu, Chien, 2011). Stuxnet cran nepBbiM
W3BECTHBIM KOMITBIOTEPHBIM BUPYCOM, CIIOCOOHBIM II€JICHANPABICHHO BBIBOJUTH M3
CTPOSI IPOMBIIIJICHHBIE CHCTEMBI.

B Hpane B 2010 r. (a BO3MOXHO M paHbIlIe) BUPYC ObLI MIPUMEHEH B aTake Ha
OTIEPAIIMOHHON CHCTEMBI KOMITBIOTEPOB IyTEM JOCTyHa K MPOTrpaMMHOMY JIOTHYe-
CKOMY KOHTPOJIIEPY, KOTOPBIH YIIPaBIIeT MEXaHU3MOM ISl BKIIFOUEHHS LEHTPUQYT,
npegHa3HaYeHHbIX IS BBIACICHUS U oOoramieHus ypaHa. JlocTyn kK cucteme ObuI Io-
JlydeH yepes3 onepaiuoHnyto cucremy Microsoft Windows u BHyTpeHHHE KOMITBIOTED-
HBIE CETH, KOTOPBIE, B CBOIO OUepeb, 00ECIEUMIN IOCTYI K IporpaMMHOMY obecrie-
YEHUIO KOHIIEpHA SieMens, HCIOoJIb30BaBHIEMYCsS B HPAHCKOM SACPHOM HAyYHOM
neHtpe B Hatanze (Langner, 2013). [lerTpudyru moa Bo3nelHCTBUEM BUpYyCa pa3BHIN
OYeHb OOJIBIIYI0 CKOPOCTh BPAILEHHS, YTO MIPUBEJIO K UX pa3pyleHuto. B pesynbrare
9TON KuOepAuBEepCHU OBUIO YHHUYTOXKEHO OKO0JIO0 20 MPOLEHTOB BCeX LEHTPUGYT Ha
3aBoze oommM yuciioM He Mmeree 1000.

3anagHble CIEUUATUCThl IpOoCiHeaWwIn IMyTh aedcTBus Stuxnet B Harasue
U OIpEeNeIUIN TOCIIeA0BaTEIbHOCTD JAEHCTBHH, KOTOpbIE Ipojenal BUPYC, paspy-
1007053000505 ueHTpI/Icper6 (Falliere, Murchu, Chien, 2011, Kushner, 2013).

IlepBbIii 3Tan — NPOHUKHOBEHHUE BUPYCa B KOMIIBIOTEPHYIO CeTh 3aBoja. Cre-
[IMATICTHI IO KHOepOe30MmacHOCTH ONpe eI, YTO BUPYC HOIAT B CeTh Yepe3 HH -
LIUPOBAHHBIA (DIIAII-HAKOMHTENb, YTO IO3BOJIMIO €My aBTOMATHYECKU 3arpy3UThCS
B KOMIIBIOTEpHYIO cucTeMy. OHU TakKe BBIABHHYJIHM BEPCHUIO, YTO KTO-TO BCTaBHII 3a-
PaKEHHYIO (PIIPIIKY HEYMBIIUICHHO WM CIy4aifHO, HO, KaK MBI IIOKa)KeM YyTh MO3XKE,
9Ta Bepcus Obuta ommbouHOM. [lanee, Bupyc Hadan OBICTPO PacHpPOCTPAHSITHCS Yepe3
MECTHYIO KOMITBIOTEPHYIO CETh U MPUCTYIUII K MIOUCKY T€X KOMITBIOTEPOB (IIPOTpamMM-
HOTo 00ecrie4eHHs1, Ha HUX YCTAHOBJICHHOTO), KOTOPbIE YIPaBIISUTH HEHTpH(yraMu [UIst

6 Gershwin, A. (2019) Stuxnet, or How to Destroy a Centrifuge with a Small Piece of Code. Hackermoon. July
31, available at: https://hackernoon.com/stuxnet-or-how-to-destroy-a-centrifuge-with-a-small-piece-of-code-
66se283f (Accessed 11 November 2019).
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BBIJICTICHUS] OOOTAIICHHOTO ypaHa. 3aTeM BHPYC yCTaHABIMBACT KOHTPOJb HAJl COTHS-
MU LHeHTpuyT, MepenporpaMMUpyeT UX, 1 OHH HAUYMHAIOT paboTaTh HA OYEHb BBICO-
KOM CKOPOCTH, BBIXOZS U3-1T0J KOHTpous. Kak oTmeuaroT mccienoBaTeny, BUPyC OCy-
IIECTBHJI JIB€ aTaku. Bo Bpems mepBoil OH «IpHKa3am» IeHTpudyram pabotaTh Ha
OIIAaCHO BBICOKOI CKOPOCTH B TeYCHHE |5 MUHYT, MOCIE Yero «BEpHYJ» UM OOBIYHYIO
CKOpOCTb. Bo Bpemst BTOpoO#i ataku, MecsIl CITyCTsI, OH 3aMe U BpallleHue HeHTpudyr
npubmm3uTensHo Ha 50 MuHyT. Tak MOBTOPSAIOCH HA MPOTSKEHUH HECKOIBKUX MECS-
1eB. 1, HakoHel, CITycTs BpeMs, B pe3ysbTaTe paboThl Ha Ype3MEpHO BBICOKOH CKOpO-
CTH, 3apa)KCHHBIC MEXAHU3MbI BBIIIUIA U3 CTPOSI, IPHYMHUB SICPHOMY HAYYHOMY IICH-
Tpy B Haranse ToT Bpes, 0 KOTOPOM rOBOPHIIOCH BBIIIIE.

OnHaKo 3TUM JAeJ0 He 3aKOHYMIIOCH — BUPYC, CyAs IO BCEMY, pacipocTpa-
HUWICS JTAJIBIIE U WHOUIIMPOBAT COTHHU THICSY KOMIBIOTEPOB, UCIIOJIB3YIOIIUX CHCTE-
My Microsoft u mporpammuoe obecrieuenue Siemens, u, B KOHEYHOM HMTOTE, IMOBpeE-
JIT OOJTBIIIOE YHCIIO YCTPOUCTB 3a npeaenamu Mpana. HecmoTpst Ha To, uto Stuxnet
ObLT pa3paboTaH ¢ TaKMM PacdyeToM, YTOOBI MCKIIOYUTH €ro JajbHEHIee pacipo-
CTpaHEeHHe, OH 3apa3wil APYrHe KOMIIBIOTEPHI M PACIPOCTPAHMIICS MO BCEMY MUPY
(Giraldi, 2019).

B cBs3u ¢ aToli KkHOepaTakoil 10 HEJJaBHETO BPEMEHU OCTaBaJICSl HEBBISICHEH-
HBIM OJIHU BOIIPOC: KaKMM k€ 00pa3oM BHpPYCY YAAJOCh 3apa3shTh KOMITBIOTEpHI Ha
3aBojic B HaraH3e, eclii 3TOT HAy4HBIH IIEHTP ObUT HA «CTPOrOM KapaHTHUHE» U HE
uMel 0cTyn K HTepHeTy, Tak 4To MOMacTh U3BHE BUPYC HE MOT. Teneps OTBET Ha
3T10T Bompoc usBecteH. B 2004 roxy CILA u M3paunbs oOpaTHiINCh K TOJUIAHACKON
ciyx0e BHyTpeHHel OezonmacHoctu (AlIVD) ¢ mpockOoli oka3aTh MOMOIIb U HANTH
HOJXOAIIET0 MpaHua Juisi mpoBeAeHus omnepauuu. Ha Tor MomenT B ['ommanmum
NpOKUBAJIO MHOTO TpakaaH Mpana, u HaliTu TOrO, KTO MoeneT B MpaH, ObLI0 OTHO-
CHUTEJBHO JIeTKO. B utore moaxopsmas kanauaatypa (MpaHCKHN HHXEHEpP, KOTOPBIH
B CBOE BpeMsl COTpYIHHMYAJ C HAY4YHBIM IeHTpoM B HaTanze) Obina Haiinena. Mmxe-
Hep ObUT 3aBepOOBaH M MPOUHCTPYKTUPOBAH, KaK MH(PHUIIMPOBATH BUPYCOM KOMITBIO-
TEpBI C TeM, YTOOBI BBIBECTH U3 CTPOS LIEHTPU(PYTH, oboramaroniie ypad. 3aBepoo-
BaHHBIM MpaHel, KOTOPOMY B OOMEH MPEIOKUIN CONMUAHYIO CYMMY J€HET M YCTPOii-
cTBO Ha 3amaje, npuoObLT B MpaH, 0CHOBaI KOMITAaHHIO 110 YCTaHOBKE KOMITBIOTEPHBIX
CHCTEM U PEMOHTY KOMIIBIOTEPOB M CMOT TOJIYYUTh KOHTPAKT Ha Pa0bOTy C SACPHBIM
HaY4HBIM HEHTPOM. MHKeHep HECKOIBKO pa3 MOCETUII LICHTP, B MPOLIECCE Yero U CMOT
BHepuTh Bupyc (Giraldi, 2019).

[To cyrtu, Stuxnet siBisiercst KHOEpOpPYKHUEM, U KaK MULIET OJUH U3 BEAYIIUX
sKcnepToB 1o kubepOe3onacHocT Panbd JlanrHep, «Tonbpko Oymyiiee MOKET MOKa-
3aTh, KaK KUOEpPOpYXHE MOBIHIET HA MEXAyHApPOJHbIE KOH(MIMKTHI M, BO3MOXHO,
Jlayke Ha MPEeCTYMHOCTh U Teppopu3m». OH oTMedaer, yTo Stuxnet ObuT NCTIoNIb30BaH
KaK MHCTPYMEHT IPOTUBOJICHCTBHS PACIIPOCTPAHEHHIO SIICPHOTO OPYXKHUs, HO «B KO-
HEYHOM CYeTe OTKPBLI JBEpPh K PAcIpPOCTPAHEHHIO, KOTOPOE Iropas3ao CIIOKHee KOH-
TPOJHPOBATH: K PACIPOCTPAHEHHIO TEXHOJIOTHH Kubepopyxus» (Langner, 2013:17).
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B noarsepxknenue BepHocTu oueHoK Panbda Jlanrnepa B oxtsiope 2018 r.
B M3PaWJIbCKOM Mpecce MOSBHIUCH COOOIIEHUS O TOM, YTO Ba)KHbIE OOBEKTHI MpaH-
CKOM MH(PACTPYKTYpPhI U CTPATErHYECKHE KOMITbIOTEPHBIE CETH BHOBb IOJIBEPIIINCH
aTake KOMITBIOTEPHOTO BHpYCa, KOTOPBIN ObLT eme Oojiee arpecCHBHBIM, pa3pyIlu-
TEJILHBIM U CJIOXKHBIM, Hexenn Stuxnet, omHako M3pawibckue O(HIMaIbHBIC JINIA
OTKa3aJIMCh Kak-11ubo o0cyxaaTh poib M3pawmns B 3Ttom npoucmectsuu. Llled mpan-
CKOTO MHUHHCTEPCTBA TpakIaHCKOW oOoponsl ['omam Pesa Jlxamamm 3asBWII, 9TO
Upan o6e3Bpeann HOBYIO Bepcuio BHpyca Stuxnet: «HemaBHO MbI 0OHapy>KUIIU HO-
BYIO BepcHio Stuxnet, KOTOpbIi COCTOSUT U3 HECKOJIBKUX YacTEW... W MBITAJICS BHEI-
PUTHCA B HAIIH CI/ICTCMBI»7.

Bbonee Toro, yrposa kubepauBepcuil akTyaiabHa HE TOJBKO JUIsl cTpaH bumk-
Hero Bocroka. Tak, no ungopmanuu razetsl The Washington Post, GsiBmnii mpesu-
nent CIIA Bapak Ob6ama oTmaBaji pacrnopssKeHUS TPOBECTH CEKPETHYIO OTIEpPAITHIO
10 BHEAPEHUIO B POCCHMCKYIO HH(PPACTPYKTYpy «KHOEpOOMO» B OTBET Ha SKOOBI
MMEBIIIeEe MECTO BMEIIATENbCTBO Poccuu B MPE3UICHTCKYIO MPEABBIOOPHYIO KamIia-
Huto 2016 r. [ImaHrpoBanoCch MPUBECTH ITH «KHOSPOOMOBI» B IEHCTBUE B CITydae 3C-
KaJlaluu HarpsbkeHHOCTH ¢ MockBoil. Kubepopyxue, BeposSTHO, JOHKHO OBIIO BBI-
BECTH M3 CTPOS WIM HAPYUIUTh (DYHKIIMOHMPOBAHHUE OMPECIIEHHBIX BaXKHBIX O0BEK-
TOB HH(PPACTPYKTYpHI CTpaHsI®,

Kubepreppopu3m — o1Ha 13 caMbIX pa3pyliuTejbHbIX yrpo3 XXI Beka

TeppopucTsl U3 TPYyNIMHUPOBOK MCIAMCKHUX (DyHIaMEHTAIMCTOB Bce OOJblee
BHUMAaHHE YJIEISIIOT TEME «IJIEKTPOHHOTO JKHXaza», MPU3bIBas CBOUX CTOPOHHHUKOB,
o0TaaroIuX HaBbIKAMH XaKepOB, MCIOJb30BaTh UX Kak MoxHo mmmpe (Ovchinskii,
2017:271).

PabGouee ompeneneHue kubepreppopusmy aan B 1997 r. cenuanbHblii areHT
®BbP Mapk Ilomnmut: «IIpeqHamepeHHble NOJUTHYECKM MOTHBUPOBAHHBIE aTaKU Ha
UH(POPMAINIO, KOMIBIOTEPHBIE CHCTEMBI, KOMIBIOTEPHBIE MPOrpaMMbl M JIaHHEIE,
BBIPQXCHHBIE B TMPUMEHEHMHM HACUJIMS MO OTHOIICHUIO K TPAXKIAHCKUM IIENISM CO
CTOPOHBI CYOHAIMOHATLHBIX IPYIIT WX HEJIEradbHBIX areHTOB» .

OpnHako B 3TOM ONPENENICHUH pedb UIET NPEeUMYIIECTBEHHO O HalpaBICHHO-
CTH TOCSITaTENbCTB TEPPOPUCTUUECKOIO XapaKTepa, a JJisi OlpeneTIeHHsl MOHITHUS Tep-

7Cwm.: TV report: Israel silent as Iran hit by computer virus more violent than Stuxnet. The Times of Israel.
October 31, 2018, available at: https://www.timesofisrael.com/tv-report-israel-silent-as-iran-hit-by-computer-
virus-more-violent-than-stuxnet/ (Accessed 14 November 2019).

8 Cm.: Mynaesckuii M. WP: O6ama mpukasajn BHEAPUTH «IU(POBEIE 60MOBD B HH(pacTpykTypy Poccuu //
Poccuiickas razera. 23.06.2017, available at: https://rg.ru/2017/06/23/smi-obama-prikazal-vnedrit-cifrovye-
bomby-v-infrastrukturu-rossii.html (Accessed 15 July 2017); 3y6os H. Bapak O6ama mpurotoBun «kubep-
60omMOb» st Poccun // Kommepcant. 23.06.2017, available at: https://www.kommersant.ru/doc/3335422
(Accessed 28 August 2017).

9 Cwm.: Krasavin S. What is Cyber-terrorism? available at: http://www.crime-research.org/analytics/Krasavin
(Accessed 09 March 2018).
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popusma TpebyeTcsi oOpallieHHe K YrOJIOBHOMY 3aKOHOJATENbCTBY, MMOCKOIBKY TEppO-
PU3M MPAKTHYECKH BO BCEX FOCYIapCTBAX PaCCMAaTPUBAETCS KaK MPECTYIUICHUE.

Tak, YK P® onpenensier TeppopuUCTUYECKAN aKT KaK COBEPIIEHUE B3PhIBA,
MOJKOTA WJIM MHBIX JACWCTBHUM, yCTPALIAONIUX HACEJICHHE M CO3AAIONINX OMACHOCTh
ru0eny dYejoBeKa, TMPUYMHEHHUS 3HAYUTEIIFHOTO HWMYIIECTBEHHOTO yIepda Imoo
HACTYIUICHHSI MHBIX TSKKHX IOCITIEICTBHUM, B IENAX IECTAOMIN3ALUH JEATEIbHOCTH
OPTaHOB BJIACTH WJIM MEXYHAPOJHBIX OpTaHU3aIMi MO0 BO3ACUCTBHUS HA IPUHATHE
MMU pELIEHUH, a TaKKe yrpo3a COBEPILICHUS YKa3aHHBIX JEHCTBUN B TEX Ke LENsIX
(ct. 205). B amepukaHCKOM 3aKOHOAATEIBCTBE TEPPOPU3M OIpPENENSICTCS KaK Jes-
TeJIbHOCTh, CBSI3aHHAS C HACHJIBCTBEHHBIMU JACHCTBUAMM WM JIEHCTBUSIMHU, OMACHBI-
MU JJIs )KU3HU YeJIOBEeKa, HAIIPaBJICHHBIMH Ha 3aIlyTMBaHUE WM MPUHYXKACHUE TPaX-
JTAHCKOTO HACEJICHHsI, OKa3aHUE BIMSHUS HAa TOJUTHKY MPABUTENIbCTBA IyTeM 3aIly-
TMBAaHUS WM TPHUHYKACHUS WIM BO3JCHCTBHE HA JEATEIBHOCTH IPABHTENHCTBA
C TOMOIIIBIO MACCOBOTO YHHUTOKEHHUS, YOUHCTBA UM TIOXUIIEHHUS TIOaeH .

TakuMm 00pa3oM, TEPPOPUCTHUECKHE aKThl OT BHEIIHE CXOJIHBIX MPECTYII-
HBIX JICTHUI OTIMYAIOTCSI MOTHBAMH M IIENISIMU JIUII, UX coBepmiamux. [1o BepHo-
My 3amevannio Cpio3aH BpeHHep, «IesTeNbHOCTh Ta K€ camasi, YTO OCYIIeCTBIIs-
eTcst [0OBIYHBIMHU]| MPECTYMHUKAMH — OTIUYAETCSI TOJIBKO MoTuBaiusi» (Brenner,
2007:399).

[TockonbKy KOMIBIOTEPHBIE U CETEBBbIE TEXHOJOTMU BBICTYMAIOT OPYIUSMHU
U CpPEICTBAMU COBEPIICHHUSI TEPPOPUCTUYECKUX AKTOB, TO B KOHTEKCTE HAIIETO HC-
CJIeIOBaHMs HAC OYIyT HHTEPECOBATh CnOCOObI meppopucmudeckux kubepamax (Ter-
rorist Cyberattack), uro, mo cyrtu, npencraBiseT co00ii CrIOCOObI COBEPIICHHS TEp-
POPHCTUYECKUX aKTOB C HCIIONB30BaHMEM KuOeprnpocTpancTBa. K stomy mobaBum
U MHBIE CIIOCOOBI COBEPIICHUSI TEPPOPUCTHUECKUX AKTOB, KOT/A MPECTYIHUKHU TPH-
OeraroT K HCIOJIb30BaHUIO BBICOKMX TEXHOJOTHH. VCmonb30BaHUE COBPEMEHHBIMH
Teppopuctamu MHTepHETa, WHPOPMALMOHHBIX M TEIEKOMMYHHKAIIMOHHBIX CHCTEM
JUTS TIpOTIaraH/Ibl CBOMX HIEH, BEpOOBKM HOBBIX CTOPOHHUKOB, MOydeHuUs: HH(pOpMa-
UM 1 (UHAHCUPOBAHUS TEPPOPUCTHUECKOMN NEATEIHHOCTH TaKKe COCTABISET CyIlle-
CTBEHHBIH CErMEHT INpPECTYIJICHUH TeppOPUCTHUYECKON HANpaBIEHHOCTH U TpedyeT
CHEIMAILHOTO aHAJIHM3a, BEIXOSIIETO 32 PAMKH HACTOSIIEH CTaThU.

Hcnonb3oBanue KHOEPIIPOCTPAaHCTBA JJISi COBEPUICHUS TEPPOPUCTHUECKUX aK-
TOB BO3MOXKHO B pa3HbIX Bapuanusx. OJHMM M3 TaKHX CIIOCOOOB Ha3bIBAlOT Web-
defacement. CyTb 3T0ro0 crocoda B MCKa)KeHHH HHPOPMALIUH, pa3MelaeMoi Ha caTax
o(uIManbHBIX OPraHOB C TEM, YTOOBI MOCEATh MAHUKY Cpeau HaceieHus. Hampumep,
OJIMH U3 BEPOSTHBIX CLIEHAPUEB ITOM aTaku, ONMCAHHBIN B JIUTEPAType, BBIMJISANUT TaK:
TEPPOPUCTHI pa3MeIIalT Ha BeO-calite MUHUCTEPCTBA HALIMOHATIBHON 0€30MaCHOCTH
UHPOPMAIINIO, OOPAIICHHYIO K KHUTEISIM OOJBIINX TOPOIOB. JKUTETH MTOIKHBI TTOKH-
HYTh TOPOJl HM3-3a YTE€YKH XMUMHKATOB. ECITM STOT MPHU3BIB MOIXBATUT Ipecca WU

1018 U.S. Code § 2331.
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00JIBIIIOE KOJIMYECTBO JIFO/EH, TO TaKoe (haJIbIINBOE MOCTAHUE MOXKET BBIMVISIETD «JIe-
TUTUMHBIM» U MOCEATh IMaHUKY C HEOMHUCYEMbIMH TOCIEACTBUAMU TPH MAaCCOBOM Ke-
JIAHUM TIOKMHYTH TOPOJ] M SCHBIMH (PUHAHCOBBIMU MOCIEACTBHAMHU. HecMmoTps Ha ToO,
YTO yCIIeX TaKOTO CIIEHApHs MAJOBEPOSTEH, MOCKOJIBKY MHBIE (POPMBI MpEIynpexe-
HUSI HE TPOAYONIMPYIOT 3Ty (haNbIIMBKY, HO €CIH €r0 pPacTUPaXUPyeT WHTEPHET-
TENIEBUCHUE, TO MOCIEACTBUS OyIyT pa3pyIINTEIbHBIMU. Y BEITMUCHNE TOMYIIPHOCTH
«New Media» mo3BoJIeT YBEIUUUTh JCHCTBEHHOCTh TAKOTO CIOCO0a, TIOCKOIBKY MX
OTBETCTBEHHOCTb 32 IPOBEPKY JOCTOBEPHOCTH MCTOYHHMKOB MH(OpPMALMKM HE TaKasi,
KaK y TPaJUIHOHHBIX CPeICTB MaccoBoii nHpopmaruu (Charvat, 2018).

Hpyroiil cueHapuil pacipocTpaHeHHs] B KOMIIBIOTEPHBIX CETSAX 3aBEIOMO JIOK-
Hoii nHpopMaruu onuckiBaeT Coiozan bpennep. IIpeacraBum, 4to MecTHOE YTpaB-
JICHHE SKCTPEHHBIX CIY»O M HalMoHalIbHOM Oe3omacHocTd B T. CaH-DpaHIUCKO
(CIIA) uepe3 Oe30MacHy O MPaBUTEILCTBEHHYIO KOMIIBIOTEPHYIO CHCTEMY TOJTydaeT
COOOIIEHNE O 3aJI0)KEHHOM B CHUCTEME CKOPOCTHBIX JJIEKTPOIOE310B, 00CITyKUBAIO-
nmx ropoa W okpectHoctd (Bay Area Rapid Transit), «uemomane ¢ saepHBIM
YCTpOMCTBOM». B COOOIICHIH TOBOPHUTCS, YTO YCTPOMCTBO HAXOMUTCS B PyKax Tep-
POPHCTOB, OOCIIAIOIINX B30PBAaTh €r0 Yepe3 JBa 4aca. BiacTu OoOBSBIAIOT HEMe-
JICHHYIO 3BaKyallMio, 4TO MPUBOAMT K NMAaHUKE U Xaocy B ropoje. Ha camom nene tep-
POPUCTHI, B3JIOMaB MPaBUTEIbCTBEHHYIO KOMIIBIOTEPHYIO CHCTEMY, OTHPABUIN JIOXK-
HOE COOOIIEHHE O 3aJI0KEHHOM SIEPHOM YCTPOMCTBE, a MECTHBIE BJIACTH BIIOJHE
00BSICHUMO B 3Ty HH(POpMAIUIO TOBEpUIH. B pesynbraTe B ropoje BOZHUKAIOT aHU-
Ka U J1aBKa, e30praHu3yercst paboTa TPaHCIOPTA U JIOPOKHOE JIBUKEHUE, IIPUUUHS-
€TCSI OTPOMHBIN MaTepUaNbHBINA yImep0d U — Kak CIEeJCTBHE — CHIKAETCS JIOBEpHUE
HACEJICHUs1 K BIIACTSAM, HE CIIOCOOHBIM oOecreynTh Oe3zomacHocTh Jroaed (Brenner,
2007:392). Drot cmocob kubepTeppopusMa, e KOMIBIOTEPHBIC TEXHOJIOTHH HC-
HOJB3YIOTCS JJIS1 TICUXOJIOTMYECKOr0 MaHUITYJTMPOBAHUS TPAKIAHCKUM HACEJICHHUEM,
aBTOp HaspiBaeT Mass distraction (Brenner, 2007:391-393).

Eme oxHuM cnocoOOM OCYIIECTBIEHUS aKTOB KHOepTeppopu3Ma sBIseTCS
BBIBEJICHUE U3 CMPOS 00BEKMO8 UHGPACmpyKmypol, CONpogoicoaemoe uenogede-
CKUMU JHCEPMEAMU, NPU NOMOWU BUPYCHO20 (8PEOOHOCHO20) NPOCPAMMHO20 Obeche-
yenus (malware). Bo3MoXXHOCTH 3TOrO Crocoda yxe OMHMCaHbl Ha MPUMEpe BUpYycCa
Stuxnet.

HenaBHue ataku BUpYCOB-IIM(POBATBIIMKOB NAIOT MPEACTABICHUE O JPYyTrOM
CLIeHapuM pa3BUTHA coObITH. Takue nmporpaMmsl MOTYT OO HMPOCTO OJIOKHUPOBATH
JOCTYIl K KOMIIBIOTEpY, MO0 3amu(poBBIBAIOT BCEe HMMeEoLIMecs Ha HeM (ailsl,
a BIIOCJIEJICTBMU 3a Pa30JOKUPOBKY U pacmIM(pOBKY TpeOYIOT ¢ MOTEPHEBIIUX BbI-
kyn. Haubonee n3BecTHOH crana ataka Bupyca-mmmdposanbiamka Wanna Cry, korto-
poii 12 mas 2017 1. TOJBKO 3a OJMH J€Hb MOABEPIIOCH B 001Iel cinoxxkHoctd 200 ThI-
Cs14 KOMIIBIOTEPOB B 74 CTpaHax MMpa, BKIo4as YkpauHy, TaiiBans, Mnnuro, a ca-
Moe 00JIbIIIOe KOJTMYECTBO aTak ObLIO 3a()MKCHPOBAHO MMEHHO B Hamlel crpane. J{is
paciupoBKY IPECTYIHUKH TPeOOBAIM € KaXK/10H KepTBbI OTHPaBUTH cymmy B 300—
600 nosmapos CIIA B KpunToBadgroTe OUTKOMH Ha KOIIENEK MpecTynmHUKoB. Koneu-
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HO, HUKAKMX TapaHTH# pacumdpoBKu (aiiIoB MOCIEe YIIATH BHIKYNA He ObLIOM.
[Momumo WannaCry cymiecTBYIOT M Jpyrue MporpamMMbI-BBIMOTATENH (HampuMep,
CryptoLocker u CTB-Locker). BpenoHocHbIE MPOrpaMMbI-BEIMOTATENIA MOXHO TPH-
o0OpecTH Ha crieMaIbHBIX XaKepcKuX Gopymax u caitax. B ctpanax Bocrounoii EB-
POTIBI, K IPUMEPY, HEKOTOPbIE W3 HUX mpojatoTcs 1o uene ot 35 xo 3500 espo. Ilpo-
IPaMMBI-BBIMOTATEH SBJISAIOTCS MHOTO(QYHKIMOHAIBHBIMU M, TIOMHUMO OJIOKUPOBKH
yCTpOHCTBa WK mudpoBaHus (paiioB Ha HEM, OHH MOTYT MOXHUINATh JAHHBIE C ITHX
YCTPOMCTB, MPUYUUHSSA TEM CaMbIM Bpe]l HE TOJIBKO KIMEHTaM OaHKOB, HO U (PMHAHCO-
BOU cucteMe rocyaapctsa B 1iesom (Ovchinskii, 2017:93, 94).

Hcnoab3oBanue 0ecNUJIOTHOIO TPAaHCIIOPTAa AJd COBCPINCHUA
TEPPOPUCTUHICCKUX AKTOB U UHBIX l'lpeCTyl'l.]'leHI/Iﬁ

CoBpeMeHHbIE aBTOTPAHCIIOPTHBIE CPEJICTBA — OT aBTOMOOMIIEH 10 Tpy30-
BUKOB — SIBIITIOTCS TEXHHUYECKU CIIOXKHBIMU yCTPOMCTBAMM, OCHAIIEHHBIMHU OOJb-
[IMM KOJIMYECTBOM KOMITBIOTEPOB, UTO JIeJAaET UX BEChbMa YS3BHUMBIMH JJIS1 KOMITBIO-
TepHBIX aTak’?, TeppOpHCTHI MOTYT HOTYYHTh JIOCTYI K 3aMyCKy JBUraTels, pyJie-
BOMY YINpaBJICHHIO, TOPMO3HOW cHCTEME aBTOMOOWJIS, HAKOHEL, 3a0JIOKUPOBATh
monert B mamuHe. B 2015 1. 1Ba aMepuKaHCKUX MPOTPAMMUCTA IKCIIEPUMEHTAIBHO
IPOJAEMOHCTPUPOBAIH, KAK MOXKHO IIEpEXBATUTh YIIPABJIEHUE aBTOMOOUIIEM, 32 py-
JIeM KOTOpPOTO HaXOJUTCS BOAMUTENb, U 3aCTaBUTh MAIIMHY JABUIAThCS IO UX XKela-
HUIO, npudyeM VHTepHEeT mo3BoisieT coBeplIaTh MOJ0OHBIE NeicTBUSA U3 J1H000H
ToukM Mupa’. B 9To#i CBA3M CHENHATNCT MO0 KOMIBIOTEPHOH 6e30MacHOCTH U3 YHH-
BEpCUTETA HLIo—I710p1<a Jxactun Kanmoc npenynpexkaaet: «JIro0as Hamms ¢ BO3MOXK-
HOCTBIO 3aIlycka KuOepyaapa MOKET YOUTh MHJUIMOHBI T'Pa)KIAHCKHUX JIAI IyTEM
B3710Ma aBTOMOOMIIEH» .

Camoaswkyinuecs 6ecroTHbie aBromoomn (Self-driving cars), paspabotka
KOTOPBIX aKTHBHO BEJETCSI BO MHOTHX CTpPaHaX, CYIIECTBEHHO YBEIMYMBAIOT paspy-
HMIMTENBHBIA TOTEHIMAN aBTOTeppopu3Ma. UeM Ooee 3aBUCUMBIM OT KOMITBIOTEPHBIX
U CETEBBIX TEXHOJIOTUH SBJIIETCS TPAHCIIOPTHOE CPEJICTBO, TEM 00Jjiee YSI3BUMBIM OHO
CTaHOBHTCS AJIs KHOepaTax.

11 Cm.: Marsees I1. Kak BUPYCHI-BBIMOTATENH IPUHUMAKOT IUIATEXH U [IOYEMY OHM TPEOYIOT «BBIKYI» B OUT-
kounax? Forbes. 19.05.2017, available at: http://www.forbes.ru/technologii/344607-kak-virusyOvimogateli-
prinimayut-platezhi-i-pochemu-oni-trebuyt-vykupv-bitkoynach (Accessed 11 August 2018).

12 Cm.: Krisher, T. Hackers find ways to hijack car computers and take control. CTV News. September 3,
2013, available at: https://www.ctvnews.ca/sci-tech/hackers-find-ways-to-hijack-car-computers-and-take-
control-1.1438138 (Accessed 13 January 2020).

13 Cm.: Anekceesa E. IIporpaMMuCTBI IepexBaTUIM yIIpaBieHue aBTomoouieM Jeep Cherokee uepes Mntep-
uer // 3a pynem. 22 wrons 2015, available at: https://www.zr.ru/content/news/800391-programmisty-smogli-
perexvatit-upravlenie-sovremennym-avtomobilem-video/ (Accessed 13 January 2020).

14Cm.: Xakepsl MOTyT yOMTH MUJUIMOHBI JIOJAEN MyTEM yIal€HHOrO B3JIOMa aBTOMOOWJIEH, MpeLyIpeauin
yuensle // NEWSru.com. 21 nos6pst 2017 r., available at: https://auto.newsru.com.article/2 1nov2017/hack
(Accessed 24 December 2017).

726 YI'OJIOBHOE TTPABO 1 KPUMUWHOJIOI' A



Klebanov L.R., Polubinskaya S.V. RUDN Journal of Law. 2020. 24 (3), 717-734

[Toka nake Oe3 BMeIIATENIbCTBA XaKEPOB 3TOT BHUJ TPAHCIOPTa HEJb3sl CUH-
TaTh B JOCTATOYHOW CTENEHH O€30MacHbIM, M psiJl HECUACTHBIX CIyyaeB Ha JOporax
C €ro y4JacTueM yske 3aMKCHpPOBaH B pa3HbIX CTpaHax. Tak, OECIIMIOTHBINA aBTOMO-
ounp kommanuu Uber B aMepukaHCKOM miTate ApHU30Ha HACMEPTh COMIT JKEHIUHY-
BEJIOCHIIEMCTA. DTOT aBTOMOOMIIb ObUT co3an Ha 6a3e Volvo XC90 u ynpasisuics
B 0ECIIIIOTHOM PEXHME CHCTEMON KOMITBIOTEPHOTO KOHTpOsL. B aBTOMOOMIIE, CKO-
POCTB IBMKEHUS] KOTOPOT'O COCTaBIIsIa 45 MIJIb B 4ac, HE ObLIO MACCaKUPOB, M yIIPAB-
JISUICS OH OJTHUM orepaTopoM™. JIpyroii HHIMAEHT, 06OMIeMIHicS 663 YeT0BEUeCKNX
XKepTB, mpousoien B Bene, xorga GecniuioTHbI aBToOyC-maTTi koMrnanuu Navya
CTOJIKHYJICSI C TEIIeX0/I0M, IPUUMHUB €My He3HauuTenbHbIe TpaBMbI. [IpaBaa, ocra-
Bajach HESICHOCTh, IO YbeH BHHE MPOM30IUIO CTOJKHOBeHHE. B0o3MOXHO, UTO MpH-
YUHOM TOMY CTajJl0 HEOCTOPOKHOE TMOBEJeHHEe camoro nemiexoga — 30-neTHei jKeH-
IIMHBI, KOTOPasi, OJICB HAYIIHUKH M TS B KpaH MOOMJIBHOTO TenedoHa, mepexo-
JuIa gepes Jopory-’,

s xubepTeppopHCTOB CYIIECTBYET MHOTO BO3MOXKHOCTEH NMPUMEHEHHUS JUIS
TEPPOPUCTUUECKUX aTaKk OECHMIOTHOTO HA3eMHOTIO TPAHCIIOPTa, HANpPHUMEp, MyTeM
YCTQHOBJICHHSI KOHTPOJISI Ha/l TPAHCIIOPTHBIMH CPEJICTBAMH M MX HCIIOJIIB30BAHUS /IS
Hae3/la Ha TMelIeX0/I0B, MPUYUHEHUS Bpe/la UMYIIECTBY, A€30pTaHU3aAlMU IOPOKHOTO
nBUKeHHs ¥ T.1 . TIo9TOMy BOmpock KnOepOe30MacHOCTH TaKHX aBTOMOOHIIEH, cpe-
JIY TIPOYUX, JOJKHBI CTaTh IPUOPUTETHBIMU AJIs1 UX Pa3pabOTUMKOB U 3aKOHOaTeNeH
(Wing, 2016:707-742, Lee, 2017:25-52, Spencer, 2018:647-671).

MupoBasi mpakTHKa yke JaeT HeMajo MPUMEPOB, KOTJa JJIsi TEPPOPUCTHYE-
CKUX aTaK MCIOJBb3YIOTCA U OSCIIMIIOTHBIE JIeTalbHBIE anmnapaTsl (apoHsl). Hampumep,
poccuiickast BoeHHas 0a3a (Xmeilimum) B CHpHM HEOJHOKPATHO YK€ IOJIBEPrayiach
aTakaM OECHMJIOTHUKOB, 3allyCKaeMmblX OoeBHKaMu. Bo BpeMs OJHOro W3 TaKHX
«aBHAHAJIETOB)» CHJIBI MIPOTHBOBO3IYIIHONW OOOpPOHBI 0a3bl YHUYTOKWIN HIECTh Oec-
MUIOTHUKOB TEPPOPUCTOB, KOT/IA Te TONBKO mosieTanu k 6ase’®. B cenratdpe 2019 r.
pOCCUICKIE BOCHHBIE BHOBb OTPA3UJIM aTaKy JECATKOB JPOHOB U PaKeT, 3alyIIEHHBIX
6oeBukamu 1o 6aze Xmeimum. [lo cioBam oduimansHOro npeacraButesns MuHo60-
ponbl Poccun WM. KonamenkoBa, Kk HacTosimeMy Bpemenu (ceHTsiops 2019 roma) poc-
CHICKME BOCHHbIE YHMUYTOXWIM 58 poHOB U 27 paker, BbINyIIEHHbIX 10 0aze. OH

15 Cm.: Preliminary Report Highway HWY18MH010. National Transportation Safety Board. May 24, 2018,
available at: https://www.ntsh.gov/investigations/AccidentReports/Pages/HWY 18MH010-prelim.aspx (Ac-
cessed 24 November 2019).

16 Cm.: Porter, J. (2019). Pedestrian collision puts Vienna's driverless bus trial on hold. The Verge. July 19,
available at: https://www.theverge.com/2019/7/19/20700482/navya-self-driving-driverless-bus-vienna-collision-
pedestrian (Accessed 22 July 2019).

17 Cm.: Kymukos H. Be3onacHOCTh GeCIMIOTHEKOB Ha JOporax: oT coomonenus ITJIJT 1o kuGepyrpos 1 Teppo-
pm3ma // Forbes. 06.07.2017, available at: https://www.forbes.ru/tehnologii/346083-bezopasnost-bespilotnikov-
na-dorogah-ot-soblyudeniya-pdd-do-kiberugroz-i (Accessed 15 September 2019).

18 Cm.: Rockets Attack Hits Russian Base in Syria, Injuring Civilians. The Moscow Times. August 6, 2019,
available at: https://www.themoscowtimes.com/2019/08/12/russia-repels-3rd-drone-attack-on-syrian-base-
a66807 (Accessed 12 August 2019).
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TakXke 100aBUII, YTO, HECMOTPS HA BHEIIHIO IPUMHUTUBHOCTh COMTBHIX JIPOHOB, OHU
3¢ (}EeKTUBHBI U UX OYEHb TPYAHO OOHAPYXKHUTb, U BBIPA3HII OECIIOKONCTBO TeM (hak-
TOM, «YTO TEPPOPHUCTHI UCHOIB30BAINA TEXHOJIOTUN HABUTALMHU U YIIPaBJICHUS, KOTO-
PBIMH 0071a1al0T BCETO HECKOMBKO CTPaH»™®,

3amagHbple CIEeNUATUCTH 00palaloT BHUMAaHUE Ha TO, YTO yrpo3a TEppOpH-
CTHYECKHX aTak Ha TOpojia, B KOTOPHIX OyIyT MCIOJIB30BaThCS APOHBI, CHAOKEHHBIE
MIPOTPaMMHBIM 0OecrieueHHEeM, O3BOJISIONINM HABECTH MX Ha IIETH W BBIIOJIHHUTH 3a-
IpOrpaMMUpPOBaHHbIE AEUCTBUS, B HACTOALIEE BPEMS BO3pPACTaeT, U BIACTU JIOJDKHBI
INPUHUMATh COOTBETCTBYIOILIME MEPBI, YTOOBI OTPA3UTh ATAKU TEPPOPUCTOB C HCIIOIb-
30BaHMEM OECHMJIOTHBIX JIETAaTEIbHBIX alllapaToB MPOTUB 3aHUM M UHBIX Ba’KHBIX
o0bekToB. Kak ormeuaer Hukomac I'poccman, teppopuctet UT'MJI (3ampemennas
B Poccun TeppopucTuueckas opraHuzaiysl) yxe UCHonb3oBaid B CHpUHM JPOHBI,
HAa4YMHEHHBIE B3PBIBYATKOW, M HU OJIHA TEPPOPUCTHUYECKAs IPYNIIUPOBKA €Ie HE HC-
10JIb30Bajla BBICOKME TEXHOJOTMHM C TakuM pa3maxoM: «IloCKoyIbKy IpOHBI CTanu
MIPUBBIYHBIM JIEJIOM B TOpojJax, WX MOsBICHHE OyJIeT MEHee MOJ03PUTEIbHBIM, 00-
Jlerdasi TeppopUcTaM aTaky memu»?’. K TakuM 1M MOXKHO OTHECTH, B YHCIIE TIPO-
91X, ATOMHBIE 3IEKTPOCTAHIIMH U TIOCONBCTBA 3apyOekKHBIX TOCYAapCTB,

Teppopucter UT'UJI (3ampemennas B Poccuu teppopuctudeckasi opranusa-
IIUs1) Takke cHaOxkaroT ApoHbl GPS-maBHMTaTOpaMu WM BUCOKaMepaMu, a YIIpaB-
JATh UMU MOTYT Aaxe ciabo oOyueHHble 6oeBuku. B nHauane 2018 r. B CILIA Bo3-
HUKJIa HacTosIlas MaHWKA W3-3a MaJIeHus Ha Jykailky nepea bensim nomom B Ba-
IIMHITOHE JIByX HEOOJBIIMX JPOHOB, KOTOPHIX OBLJIO OYEHb TPYAHO «3aceub». JTO
IPOUCIIECTBUE BBI3BAJIO LIEBIA Pl BOIIPOCOB: KAaK 3TO MOIJIO CIYYUTHCS Mepen A0-
moM [Ipesunenta CIIIA, kakoBbI ObUIH LENTH 3TUX JPOHOB, YTO JieNaja ciayx0a oxpa-
Hbl, TIOKa OHU KPYXXWIH BOKpYr? M XOTd OpOHBI, KaK OKa3ajlach, MCIOJIb30BAIUCH
JMIIb B LENSAX OPOIICHUs], HEIPUHITHE COOTBETCTBYIOUIMX Mep 0e30macHOCTH B OY-
JyIlleM MOKET OYeHb JOPOro 000HTHCH™.

CoBceM HeJaBHO MMENO MecTa aTaka JPOHOB Ha JBa KJIIOUEBBIX HE(TIHBIX
3aBona B CaynoBckodl ApaBuu. CayauTsl 3asBUIHM, Y4TO 3Ty aTaKy OCYILIECTBHIIU
femeHckue Xycutsl, a 'ocynapcrBennslil cekperapb CIIIA Maiik Ilomneo o6BuHMI
Hpan B TOM, 4TO MMEHHO 3Ta CTpaHa CTOsUIa 3a aTaKaMM HeMeHCKUX 00eBUKOB. ATa-
Ka BbI3BaJla MTHOBEHHYIO 3CKaJIALMIO HAIPsLKEHHOCTH B Ilepcuackom 3anuBe Mexay
CIOA n HUpanom. OCHOBHOI BOIPOC TaK M OCTAJICSI HEBBIACHEHHBIM: OBLIU JIM 3TH

19 Cm.: Russian military in Syria says it downed dozens of drones. Associated Press. September 27, 2019,
available at: https://apnews.com/7bb8ba55ed504c2eb2c756135e22¢54h (Accessed 12 October 2019).

20 Cwm.: Terrorist Drone Threat Against Western Cities is Increasing, available at: https://i-
hls.com/archives/82445 (Accessed 12 April 2019).

21 Cm.: In Depths: Drones and organized crime // EU-OCS — European Observatory of Crimes and Security.
May 11, 2017, available at: //https://eu-ocs.com/depth-drones-organaized-crime (Accessed 27 July 2019).

22 Cwm.: Drone Surveillance: How criminals are using drones to commit crimes, available at: https:/Avww.
911security.com/blog/drone-surveillance-how-criminals-are-using-drones-to-commit-crimes (Accessed 25 Au-
gust 2019).
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OeCMJIOTHUKHU 3alylIeHbI ¢ TeppuUTOpHH MpaHa, 1 Kak XyCHTbI CMOIJIU MOPA3UTh 1ie-
mu B rinyOune CaynoBckoil ApaBuu, HaxoiuBiuuecs Ha paccrossHud 500 Muwib OT
Memena®®. 3ameTM, 4To Takue «GOMOGOBEIE» aTAKH C TIOMOIIBIO OECITHIOTHBIX JIETa-
TEJIHBIX allapaToB HCIIOIb30BATM U MEKCHKAHCKHE HAapKOKapTenH, cOpachiBas Ha
11eJTh B3PEIBHEIE YCTPOHCTBA, IPHBOIMMEIE B ICHCTBHE HA PACCTOSHII",

B npaxTrke 60psOBI C TEPPOPU3MOM YK€ H3BECTHBI CITydaH, KOT/Ia TEPPOPUCTHI
«B3JIAMBIBAJIM» CUCTEMBI HAOIOACHUS, YCTAHOBIICHHBIEC Ha OECTIMIIOTHBIX JIETATEIbHBIX
amnmaparax CuJ rocyaapcTBeHHoi 6e3onmacHoctu. K mpumepy, B 2017 r. cyn u3pauniib-
ckoro ropojia beep-11leBa mpuroBopwi1 Kk I€BITH TOJlaM TIOPEMHOTO 3aKITIOUECHUS KOM-
nbIOTepHOTO MHkeHepa Mamkuaa OBeiiy — manecTuHcKoro apaba u3 cexropa ['aza.
Kak ycranosuno cienctsue, M. OBeiiia OblT 3aBepOOBaH TEPPOPUCTHUECKON OpraHu-
3anmeit «Mcmamckuit mxuxany (3amnpeniernast B Poccuiickoit @enepanun TeppoOpucTH-
yeckast opranmzanysi) B 2011 . B 2015 1. oH cormiacuiics co3aath MporpaMMHOE 00ec-
MIEYCHHE, C TIOMOIIBI0 KOTOPOTO MOYKHO OBLIIO «B3JIOMATh» JIPOHBI-OECIMIOTHUKU Ap-
Mun 06oponsl M3pamns. Byaydun ocHameHHBIM NMEpCOHAIBHBIM KOMITBIOTEPOM, JIEKO-
JIEpOM M CIIyTHUKOBOW aHTEHHOM, €My YAAJIOCh C TPEThEN MOMBITKH MOAKIIOUYNATHCA
K Iepeadye JaHHBIX C U3PAWIBCKUX JPOHOB. DTO MOAKIIOUEHHE B UTOTE MO3BOJIAIO
TEPPOPHUCTAM TONYYaTh Ty K€ «KAPTHHKY», KOTOPYIO HAOIIOAAIN U3PAUIbCKIE BOCH-
HBIE, a TaKas HHPOPMAIIISI OTHOCHIACH K KATETOPUH CEKPETHOM>.

becnunoTHbie eTaTeNnbHbIE anmapaThl MOTYT UCIIOIB30BAThHCS TAKkKe MPH CO-
BEPILIEHUHU TOCATATENIbCTB HA KU3HB TJIaB TOCYAAPCTB U MPABUTEILCTB, UHBIX TOCY-
JApPCTBEHHBIX U TOJUTUYECKUX nesarenei. OaHa M3 TaKUX IMOMBITOK HMEJIa MECTO
B Benecyarne, xoraa, mo nHGOpMaLuu BIACTe 3TOW CTpaHbI, OBUIO COBEPILICHO IO-
KYILIEHUE Ha XU3Hb npe3unenta Benecyasnsl Hukomaca Manypo. IIpesunent Maaypo
IPOU3HOCHI peub Ha mepornpusTuu B Kapakace, nmocBsieHHOM 81-meTHro Hanuo-
HaJIBHBIX BOOPY>KE€HHBIX cuil. [1o cmoBam MUHMCTpa CBSI3M U KOMMYHHKanuii Benecy-
anbl Xopxe Pogpureca, BOJIM3HM TOro MecTa, Iie BBICTyNal Npe3uaeHT Manypo, B30-
pBaluCh [Ba JpOHA, HAauMHEHHble B3pbIBUaTKOW. Biiactu Benecyansl 0OBHHMIN
B 9TOM MOKYIIEHHH PYKOBOACTBO KOyMOUHM 1 HEKOTOpBIe aMEPHUKAHCKHE KPYTu2®,

ITomumo mpecTyIsieHni NMPOTUB TOCYNAPCTBEHHON U OOLIECTBEHHOW Oe3omac-
HOCTH HCIIOJIb30BaHKE OECHIJIOTHOTO TPAHCIIOPTAa BCTPEYACTCS M TPU COBEPIICHUH
YTOJIOBHO HAaKa3yeMbIX MOCATATEIbCTB Ha MHBIE OXPaHIEMbIe 3aKOHOM OOBEKTHI.

23 Cm.: Hubbard, B., Karasz, P., Reed, S. (2019) Two Major Saudi Oil Installations Hit by Drone Strike, and
U.S. Blames Iran. The New York Times. September 14, 2019, available at: https://www.nytimes.com/
2019/09/14/world/middleeast/saudi-arabia-refineries-drone-attack.html (Accessed 16 September 2019).

2 Cm.: Tangermann, V. (2018) Criminals Are Now Using Swarms Of Small Drones To Befuddle Law En-
forcement. Futurism. May 7, available at: https://futurism.com/royal-wedding-facial-recognition-ai (Accessed
19 July 2019).

25 Cwm.: Islamic Jihad terrorist convicted of hacking into drones. Arutz Sheva. February 3, 2017, available at:
http://www.israelnationalnews.com/News/News.aspx/224344 (Accessed 13 October 2019).

% Cwm.: Venezuela President Maduro survives 'drones assassination attempt'. BBC. August 5, 2018, available
at: https://www.bbc.com.news/world-latin-america-45073385 (Accessed 13 October 2019).
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Tak, OecIHIOTHBIE JIeTaTeIbHBIC aNMapaThl HMIMPOKO HCIIONB3YIOTCS B IIEISX
KOHTpaOaHHOTO TEePEMEICHUSI PA3JIMYHBIX MPEIMETOB, KaK HAXOJSIIUXCS B TPaX-
JTAHCKOM 000pOTe, TaK M M3BATHIX U3 HEro, HaIpuUMep, IJIsl KOHTpaOaHIbI HAPKOTH-
KOB. J[pOHBI-OECTWIIOTHUKY TPUMEHSIOTCS TaKKe JJI JOCTAaBKH B MECTa JIMIICHUS
CBOOOIBI PA3IMYHBIX 3ampenieHHbIX TpeaMeToB — B CIIIA Hepenku HOBOCTH O 4pe3-
BBIYAHBIX CUTYaIUSX, KOTOPHIE BO3SHHUKAIOT IO MPUYMHE «COpAachIBaHUS» C IPOHOB
HapKOTHKOB W OPYXHsS B TIOpEMHBIC BHYTPEHHHE ABOPHI. MICTIONIB3yIOTCS MPOHBI U
JUISL I€30pPHEHTAIlMN TOJUIIMK BO BpeMsi MPOBOAMMBIX €ro omepaimii. K npumepy,
arentsl ®BP ocymecTisiin HabII0IeHNE 32 OpraHM30BaHHOW MPECTYMHON TPYIIU-
POBKOI4, BOBJICUEHHON B 3aXBaT W yJEep)KaHHE B HEU3BECTHOM MECTE 3aJI0KHUKOB.
Uro06bl copBaTh HAOMIOACHUE, MPECTYMHUKH MUCIOIB30BaIM MHOXKECTBO HEOOJBIITNX
JPOHOB, KOTOpPbIE Ha OOJBIION CKOPOCTH JIETaNIU Ha OJM3KOM PACCTOSIHUU OT areH-
TOB, BBIHY’KJIasl MX BBIJIaBaTh CBOE TaifHOE MECTONOJOKeHue. bonee Toro, mpecTyr-
HUKHU CTaJM BBIKJIAJbIBaTh B YOUTUDE cienaHHbIe ¢ IPOHOB CHUMKH MECTOIOJIOXKE-
HUS MOJULERCKNX, YTOOBI TOMOYb CBOMM COOOIIHUKAM H30€eKaTh 3azzep>1<aHHﬂ27.

He Tak maBHO B OpHTaHCKO# Mpecce MOSBHIACh HHPOPMAIIHS O TOM, YTO JPO-
HBI-OCCTIIIOTHUKH MOTYT HCIIOJIb30BaThCs MpecTymHuKaMu-tieaoduaamu. [Tomurms
Coenunennoro KoposeBcTBa yke moirydana 3asBICHUS O MOJO3PUTEIbHBIX Oecru-
JIOTHUKAX, KOTOPbIE KPYXKHIIM BOKPYT HecoBepiieHHoJaeTHUX. K mpumepy, oHu ObLn
3aMeueHbl BOKPYT HECOBEPILIEHHOJETHUX JIEBOYEK, 3arOpPAIOINX Ha COJHIIE. JTa UH-
¢dopmanus Aana OCHOBaHME MOJaraTh, YTO JPOHBI MCIIOJIB3YIOT MeNO(UIIbI, YTOOBI
OTCIIE)KHMBATh TIEPEIBIKEHUE JeTeil NI BECTH MX ChEMKY~S.

[Iupokoe pacmnpocTpaHeHHe OSCHWIOTHBIX JICTATSIBHBIX allapaToB B pas-
HBIX CTpaHaX CTaBUT BOIIPOC O MPABOBOM PETYJIUPOBAHUH UX 00OpOTA, BhIJAYE pa3-
pelIeHnl Ha BIIAJCHHE MMH M UX MCIIOJIb30BaHHE, O(HUITMAILHON PEeruCTPaIliy, FOPH-
JIMYECKON OTBETCTBEHHOCTH MIX BIIAJICIIBIIEB M CTPAXOBAHWU TAaKOH OTBETCTBEHHOCTH,
a TaKke UX KubepOe30macHOCTH.

3amagHple CHENMAIUCTBI YK€ MOJHUMAIOT BOMPOC O TOM, KakuUM 00pa3oMm
YTOJIOBHOE TIPABO CMOXKET aJaNTUPOBATHCA K OBICTPOMY Pa3BUTHIO COBPEMEHHBIX
TEXHOJIOTHA U HYXHO JIM BBOJMUTH CHEIHAIbHBIE HOPMBI 00 OTBETCTBEHHOCTHU 3a CO-
BEpILIEHUE MPECTYIJICHUI ¢ TTOMOIIBIO IPOHOB. B CBSI3M € YacThIM MCIOJIB30BAHUEM
OECIMIOTHUKOB I TOCTABKH 3alpPEUICHHBIX MPEIMETOB B TIOPbMbI COEIMHEHHOTO
KoponescTBa 00cyknaercst KBaau(uKamnus COACSIHHOTO, MOCKOIBKY JEHCTBHS JIUI,

27 Cm.: Crawford, J. (2018) 10 Crimes Committed Using a Drone. Listverse. July 26, available at:
https://listverse.com/2018/07/26/10-crimes-committed-using-a-drone/ (Accessed 25 August 2019); Hicks, M.
(2018) Criminal Intent: FBI details how drones are being used for crime. Techradar. May 4, available at:
https://www.techradar.com/news/criminal-intent-fbi-details-how-drones-are-being-used-for-crime  (Accessed
25 August 2019); Swales, V. (2019) Drones Used in Crime Fly Under the Law’s Radar. The New York
Times. November 3, available at: https://www.nytimes.com/2019/11/03/us/drones-crime.html (Accessed 14
November 2019).

28 Cm.: In Depths: Drones and organized crime. EU-OCS — European Observatory of Crimes and Security.
May 11, 2017, available at: https://eu-ocs.com/depth-drones-organaized-crime (Accessed 19 July 2019).
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MepealoluX B YUPEKACHUS UIsl OTOBIBAHUS HaKa3aHUsI HAPKOTUKHU U OpY>KHeE, YKIIa-
JIBIBAIOTCS JIMIIb B PAMKH OOILMX YTOJOBHO-TIPABOBBIX HOPM, HE «OTSTOIIEHHBIX)» Ta-
KM KBaTH(HUIHPYIONIM IPH3HAKOM, KaK HCIIONb30BaHHE IPOHOB.

Peun uzer, Kk mpuMmepy, 0 JOCTaBKE WM CTOBOPE HA JOCTaBKY B TIOPHMBI 3a-
MPENIeHHBIX MPEIMETOB, CIENHAIBHO YKa3aHHBIX B 3aKkoHe — B CT. cT. 40A, 40B,
40C Prison Act 1952. B ct. 40A npuBonstcs tpu cnimcka — A, B, C — 3ampemieH-
HBIX K JOCTaBKE B TIOPbMY 0€3 COOTBETCTBYIOIIEIO pa3pemieHHsl OMpPEeAeTICHHBIX
IpeMETOB, Kak-TO: MOOWIbHBIE Tene(OHbI, BUAECOKAMEpHhl, aJKOIrojlb, HapKOTHYE-
CKMe CpeJICTBa, B3PHIBHBIE YCTPOHCTBA, OTHECTPEIbHOE OpYXKHe U T.1° . Kpome Toro,
B cooTBeTcTBUH ¢ PSychoactive Substances Act 2016 HeceT OTBETCTBEHHOCTH JTH000€
JM1I0, KOTOPOE YMBIIIUIEHHO IpeJylaraeT Jpyromy JIMIy NCUXOAKTHBHOE BEIIECTBO,
a 3HA4MT, Te, KTO MEPe/atoT C MOMOIIbIO IPOHOB HAa TEPPUTOPUIO TIOPHMBI TAKUE Be-
IECTBA, COBEPIIAIOT TAKOE JeTHHE .

C moMoImbI0 YAAJICHHOTO JIOCTYTa K KOMITBIOTEPHBIM CHCTEMaM U CETSM CTa-
HOBSITCS. BOBMOKHBIM TTOXHUIIEHUS JIIOJIEH W 3aXBaT 3aJ0)KHUKOB. Tak, B CpeacTBax
MaccoBOW MH(POPMALIUHU TOSBUIIUCH COOOIICHUS, YTO XaKePbl MOTYT MOXUTUTHh MUJI-
JMapIepOB — BIIAACIBIIEB JOPOTHX SIXT M UX TOCTEH MPSIMO B OTKPBHITOM MOpE, MOy~
yuB yepe3 MHTepHeT JoCTyN K HaBUTAIMOHHBIM CUCTEMAaM YIIpaBJIEHUS. JTO HATJISII-
HO IPOJEMOHCTPUPOBANl JKCIEPT MO KubepOezomacHocTH kommanwu BlackBerry
KemmnGenn Mroppeii: yepe3 cBoii HOyTOYK OH MOJIYYHJI MOJIHBII KOHTPOJIb HaJ Mera-
SXTOMH, MpUIIBapTOBaHHOM Henonaneky. KoHTponb Obu1 ycTaHoBieH Beero 3a 30 Mu-
HYT, [IOCJIe YeTr0 OH MOI' CIIOKONHO YHpaBJsATh CIyTHUKOBOW CBSI3bIO, Tele()OHHOM
cucremoii, HaBuraier u cucremoit Wi-Fi. CxomaHbIM 00pa3oM MOKHO OTKJIHOYHUTH
CHCTEMY BUACOHAONIONCHHS Ha SXTE, YTO IMO3BOJIUT MOXUTUTENSIM NPOHUKHYTH Ha
0OpT ¥ 3aXBAaTUTh HAXOISIIUXCS TaM JIIOJCH. YKe €CThb Cllyyad, KOTJa HEKOTOpPbIE
BJIJICINIBIIBI SIXT OBUIM BBIHYK/IEHBI TUIATHUTH BBIMOTATEISIM BBIKYH 32 Pa30IoOKUpOBa-
HHle HABUTAIIHOHHBIX CHCTEM CBOHX CYIOB 2,

Jist 3axBaTa 3a710KHHUKOB MOKET HMCIOJIb30BAaTHCS U paHee YIOMSHYTHIN Oec-
NWIOTHBIA aBTOMOOWJIBHBIN TpaHcmopT. Hanmpumep, amepukanckuii ropon Jlensep
(mrrat Konopamo) HeqaBHO Hadasl COTPYIHHYECTBO C Koproparueir Panasonic c ie-
JbI0 BHEIPEHHS] CMApT-TEXHOJIOTUH JUIsl yIy4dIIEHHs] TOPOJACKON HMHPPACTPYKTYpPHI
u npespauienus Jensepa B cmapr-ropon (Smart City). Pesynabsrarom coTpynHudecTBa
cran mpoekt pasutusi Tpancrnopta (Transit-oriented Development Project), B wact-

29 Cm.: New Technology and Crime: Drones. The Open University. July 25, 2018, available at: https://www.
open.edu/openlearn/society-politics-law/law/new-technology-and-crime-drones (Accessed 16 October 2019).
30 Cm.: Prison Act 1952, available at: http://www.legislation.gov.uk/ukpga/Geo6and1Eliz2/15-16/52/
crossheading/offences (Accessed 16 October 2019).

81 Cm.: Psychoactive Substances Act 2016. Section 5, available at: http://www.legislation.
gov.uk/ukpga/2016/2/section/5 (Accessed 16 October 2019).

32 CwMm.: 3106uH A. HOXI/IH_IGHI/IH 1 IIaHTaXX B OTKPBITOM Mope: XaKE€pbl HAYYHUJIIMCH B3JIaMbIBaTh SAXTbI MUJLJIU-
apmepos // Forbes. 19.05.2017, available at: https://www.forbes.ru/milliardery/344611-pohishcheniya-i-
shantazh-v-otkrytom-more-hakery-nauchilis-vzlamyvat-yahty (Accessed 24 August 2017).
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HOCTH, COOOIIIEHHS C a3pOMOPTOM Iopojia ¢ MOMOIIBbI0 OECIIMIIOTHOTO MIATTJIa, KOTO-
pbiit Panasonic cosman coBMecTHO ¢ (DpaHIly3CKUM HPOU3BOAUTEIEM OCCIIIOTHBIX
aBToGycoB Easy Mile®,

Hano ormeruts, uro B CIIA ¢enepanpHas mporpamMma Mo CO3/IaHUIO, pa3BH-
THIO U TECTUPOBAHUIO TEXHOJIOTUH «YMHOTO» TPAaHCIOPTa PEaM3yeTcss B COOTBET-
CTBUU C 3aKOHOM 00 3¢ (HEKTUBHOCTH Ha3eMHBIX TIEPEBO30K C B3aMMOICHCTBHEM pa3-
Ju4YHBIX BUAOB TpaHcmoprta 1991 r. (Intermodal Surface Transportation Efficiency
Act wmn ISTEA). «Ymubie» Ttpancmoptabie cuctemsl (Intelligent Transportation
System winu ITS) ucnons3yoT Tpu BUAa TEXHOJOTHMA: BO-TIEPBBIX, CBSI3aHHBIE C J0-
POXHOM MH(PPACTPYKTYPOH, BO-BTOPBIX, CBSI3aHHBIC C TPAHCIIOPTHBIMH CPEJICTBAMH,
¥, HaKOHEI[, 00ECIEeYNBAIONINE MHTETPALUI0 TPAHCHOPTHBIX CPEICTB U JOPOKHOM
uHpacTpyktypsl. [logoOHbIe pa3paboTku ocymecTBIsIOTCS U B SAnonuu, FOxHOMN
Kopee, Cunranype u psae apyrux crpan (Glancy, 2014:1623-1625). TpancniopTHbie
CpeZICTBa M pa3iMyHbIE YCTPOHUCTBA JAOPOKHONW MH(PACTPYKTYPBI, KOHTPOIUPYIOIIUE
U peryJupyroIue JOPOXKHOE IABIKECHHE, COSIUHIIOTCS MEXIy co0oil 1 oOMeHHBa-
10TCsl MH(pOpMAIMel C HCIOJIb30BaHHEM KOMIIBIOTEPHBIX M CETEBBIX TEXHOJOTHH,
K TpuMepy, MOOHIBHBIX M OecripoBoaHbix ceteit (Glancy, 2014:1626-1640). Teppo-
pHCTUYECKAsl YIpo3a TaKMX TEXHOJIOTHUH OYEBHUJIHA: YCTAHOBHMB KOHTPOJIb HAJl «yM-
HBIMU» TPAHCIIOPTHBIMHM CHCTEMAaMH M UX 3JIEMEHTaMHU, TEPPOPHUCTHI MOTYT HE TOJIb-
KO 3aXBaTHUTh B 3aJI0)KHUKHU MACCAKUPOB MOJIKIIOUYCHHBIX aBTOOYCOB M aBTOMOOMIICH
(connected vehicles), Ho u ge30praHu30BaTh pabOTy CaMOW CHCTEMBI.

3akarouyeHue

[TogBonst UTOT, OTMETUM, YTO TEMIIBI MOSIBIICHHSI HOBBIX CIIOCOOOB COBEpILE-
HUSl NPECTYIUIEHUN IMBEPCUOHHONM U TEPPOPUCTHUECKOM HAIPABIEHHOCTU CyILEe-
CTBEHHO OIEPEKAIOT TPATUIMOHHBIE BO3MOXXHOCTH BBIPAOOTKH COOTBETCTBYIOIIMX
HOPM YTOJIOBHOTO 3akoHa. [lo-BuamMomy, TpeOyercss MpUMEHHTh METOJbl TeXHUYe-
CKOTO TMPOTHO3MPOBAHUS, YTOOBI MPOEKTUPOBATH MPABOBBIE HOPMBI Ul Hpeaylpe-
JKJICHUS HOBBIX, €IIe HE MPHUIyMaHHBIX CIIOCOOOB COBEPIIECHUS MPECTYIUICHUH U OT-
pabaThIBaTh UX Ha TEOPETUUECKUX MOJETISX, YTOOBI BBOAUTDH UX B ACHCTBHE Cpa3y Ke
TIOCTIE TIOSIBJICHUSI TIEPBBIX TAKOTO POJIA MOCATATEIHCTB.
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NOCYAEBHbIU MOPAOOK NMPU3HAHUSA
MHOOPMALIMOHHbLIX MATEPUAJIOB 3KCTPEMUCTCKUMU
KAK YCJTOBUE OBPALLEHUA B CY

C.3. Kenerin

Poccuiickuil rocy1apcTBEHHBIN YHUBEPCUTET IPABOCY AU
117418, 2. Mocksa, Poccuiickaa @edepayus, yn. Hogouepemywrunckas, 0. 69

CraThs MOCBSIIEHA JOCYAeOHOMY TOPSIIKY HMPH3HAHUA MH(POPMAIWH, HHPOPMAIMOHHBIX Ma-
TEpHUajoB, Pa3MEIUEHHBIX B MH(GOPMAIMOHHO-TEIICKOMMYHUKAIIUOHHBIX CETAX, B TOM YHCIIE B CETH
«MHTEpHET», DKCTPEMUCTCKUMH, 3alpELICHHBIMUA K PAacIPOCTPAHEHHUIO, KAaK YCJIOBHIO OOpalleHHs
B cyA. OOBEKTOM HCCIIeIOBAaHUS SBHJIACH COBOKYIHOCTh OOIIECTBEHHBIX OTHOIIEHWH, HalpaBIEHHbBIX
Ha NPOTUBOAEHCTBHE dKCTpEMU3MY. B pe3ynbTaTe NpOBENEHHOTO MCCIEJOBAaHUS aBTOPOM CHENIaH Bbl-
BOJI, YTO YacTh KOMILIEKCa NPOGUIAKTUUECKUX MEPONPUATUH, OCYIECTBIAEMbIX YIOIHOMOUYEHHBIMU
OpraHaMH B HEJAX IPOTHBOACHCTBUS SKCTPEMHI3MY, BIOJIHE MOTYT OIEHHBAThCA CYIOM KaK JOCYHeo-
HBIM NOPAJOK NpHU3HAHUSA MHGOPMAIMU SKCTPEMUCTCKONH. ABTOp oOpalaeT BHUMaHHE Ha OTCYTCTBHE
OIIPEJIETIEHHOCTH B MOHATHAX TEPMHHOB «BHECYIEOHBII MOPATOK» U «IOCYIEOHBII MOPATOK», UTO Tpe-
OyeT COBEpIIEHCTBOBAHHS 3aKOHOJATENbCTBA; HA HEOOXOJUMOCTh ONpe/ieNIeHHs MEeXaHu3Ma J0Cyae0-
HOT'O Nopsijika oOpalleHus B CyJl IIyTeM yCTaHOBIEHUS KPUTEPUEB, KOHKPETHBIX U JOCTATOYHBIX IEH-
CTBHUH yIIOTHOMOUYECHHBIX OPraHOB AJI OOpaleHus B Cy L.

KnroyeBble ci10Ba: aIMUHUCTPATUBHOE CYyIOIPOU3BOIACTBO, JOCYAEOHBI MOPAIOK MpU3HA-
HUS HHGOPMALUKU U MAaTEPUAIOB SKCTPEMUCTCKIMH, OJOKMPOBKA, YIOIHOMOYEHHbIE OpraHbl, Pockom-
HaJ30p

KonduKkT MHTepecoB. ABTOp 3asBiIseT 00 OTCYTCTBUHM KOH(INKTa HHTEPECOB.

© XKenerns C.3., 2020.
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Abstract. The article is devoted to the pre-trial procedure for qualifying information, infor-
mation materials, posted on information and telecommunication networks, including the Internet, as ex-
tremist and prohibited for distribution as a condition for applying to court. The object of the study was
a complex of public relations aimed at countering extremism. As a result of the study, the author con-
cluded that part of the complex of preventive measures, carried out by the authorized bodies in order to
counter extremism, can be assessed by the court as a pre-trial procedure for qualifying information as
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BBenenue

NudopmaimoHHO-TEIeKOMMYHUKAIMOHHbIE TEXHOJIOTMH — 3HAYUMOE SIB-
JIEHUE JUISl BCETO YEJIOBEUECTBA, B MOCIEIHNE NECATUIETUS TOCTUTLIEE CYIIECTBEH-
HOTO MTPOHUKHOBEHHS BO Bce cepbl Ku3HU. [IpaBo Ha HHPOpPMALINIO XOTh U SBIIS-
€TCSl CAaMOCTOSITEIIbHBIM KOHCTUTYIIMOHHBIM TIpaBoM (4. 4 cT. 29 Koncruryiuu PO),
OJIHAKO OHO TECHO CBS3BIBACT BCE CQephl KU3HEIEATENbHOCTH denoBeka. Mudop-
MallMOHHBIE MPOLIECCHI IO CBOEH NMPUPOJE CIOKHBI U HEKOHTPOIUPY EMBI, HO BECbMa
JUHAMHMYHO pa3BuBatoTca. He crana uckitoueHneM u cyneOHas AEsTeIbHOCTh, OT-
meuaet C.T. barsuter (Bagyly, 2018:53-58), B cBsi3u ¢ Tem, 4TO CyaaM MPUXOAUTCS
JOCTaTOYHO YacTO paccMaTpUBaTh BOINPOCHI MCIOJb30BAHUA HH(GOPMAIIMOHHBIX
TexHonoruu B cetu « MHTEepHET» rpaxaaHaMu 1 opranusauusmu. Cetbs « UHTEpHET»
SIBJISIETCS] UJCANBbHBIM UHCTPYMEHTOM ISl PEIICHUS TPOTPECCUBHBIX U MO3UTUBHBIX
3a/1a4, repeueHb KOTOphIX OeckoHeueH. OHaKo, Kak W J000e SBICHHE, OHO HE
6e3ynpeuno. OJTHUM U3 HEJOCTATKOB CJIEAyeT Ha3BaTh HMCIOJIb30BaHUE ceTH «UH-
TEPHET» Pa3IUYHBIMHU CYObeKTaMu ((PU3NIECKUMU U IOPUINIESCKIMHU JIUIAMH) C Lie-
JBI0 paclpoCTpaHeHHUS MHPOPMAIMU IKCTPEMHUCTCKOTO XapaKkTepa, YTO CTAHOBHUTCS
MPEAMETOM PACCMOTPEHHUS CyAaMH.

OcHOBHasl Lieb 3KCTPEMU3Ma — HAaBsI3bIBAHUE ONPEAEICHHBIX YOeKIeHUN
00I11eCTBY, MOUCKU €JUHOMBIIIICHHUKOB, IIPUBJIEYEHNE CTOPOHHUKOB CBOMX B3IJIf-
JIOB, CYIIECTBEHHO OTJIMYAIOLIUXCS OT OOIIEro HarpasieHHs B OOIIEeCTBE, CO3AaHUE
CBOMX OpraHU3alMi HALIMOHAJIMCTUYECKOT0, PEIMIHO3HOrO U nHOro Tosika. C nomo-
IIbI0 MHTEPHET-PECYPCOB IMPEACTABUTENIN PEIUTHO3HO-TIOIUTHYECKUX IKCTPEMHCT-
CKHUX JBM)KCHHUU M TPYMI MOJIYYWIM BO3MOXHOCTh BCTYIATh B JAMCKYCCHUHU, OTCTau-
BaTh CBOIO UJEOJIOTHIO U yOexaeHus. [Ipy 3ToM 4MCIeHHOCTh ay IMTOPUN MOKET J0-
CTUraTh COTHU ThICSIY YeJIOBEK. Takue pecypchbl HEraTUBHO BO3AECUCTBYIOT KakK Ha
B3pOCIBIX, TAK U HAa HEOKPETIIee CO3HAHUE MOJIOJIC)KH, B CBS3H C 4YeM TPEOYyIOT K ce-
0e BHUMaHHA U KOHTPOJISI CO CTOPOHBI TOCYAapcTBa U obmecTBa, otMevarotT A.K. [le-
eBa u B.A. Kopob6eiinuk (Deeva, Korobeinik. 2018:63-65). Bo3aeiictBys Ha oOrite-
CTBO IIyTeM Je3uH(pOpMaluy, paclpoCTpPaHEHUs PA3IUYHBIX (EHKOB, ICEBIOHAYY-
HBIX TEOpUil, 3TH CyOBEKThl MOTYT CO3/1aBaTh HETaTUBHBIM HACTPOM rpaXkaaH K omnpe-
JIeIEHHOMY TIOPAAKY, K OTAEIbHBIM JOJKHOCTHBIM JIMIAM, K peaJIn3yeMbIM HCIIOJI-
HHUTEJIbHOM BIACTBIO IMPOrpaMMaM, K CYIIECTBYIOLIEH IOCyJapCTBEHHOM CHCTEME.
Wudopmanus, nmeromas Mpu3Haku SKCTPEMU3Ma, BIUSS AECTAOMIH3UPYIONIE HA OT-
JeJIbHBIX TPpaXKAaH, TPYIIbl FPaXKAaH, MOXKET MOBJIeYb 3a COOOW HEeraTUBHbIE MOCTE-
CTBHSI KaK Juisg OOIIEeCTBa B LIEJIOM, TaK M rocyaapcTBa. B cBoell Hay4HOU pabote
A.C. Ymakos (Ushakov, 2016:173-177) oOpaiiaeTr BHUMaHUE Ha TO, YTO MPUMEPHO
KKl 4YETBEPThI MHPOPMAIMOHHBIA MaTepHal, NPU3HAHHBINA IKCTPEMUCTCKUM
1 BHeceHHbIN B DenepanbHBI CIIMCOK, pa3MelIeHHbI Ha oduimansHOM caiite Mu-
Hiocta P®, B onpezneneHHON Mepe KacaeTcs PEeIUrno3HOW TeMaTuku. Taxxke aBTOp
YKa3bIBa€T KAaK Ha CEpbe3Hyl0 IpolieMy Ha OTCYTCTBHE €IMHOI OOIIenpHu3HaHHON
METOJIMKH IKCTIEPTU3BI PETUTHO3HBIX TEKCTOB Ha HAIIMYUE B HUX MPU3HAKOB IKCTpPE-
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MH3Ma, Ha PAaCCMOTPEHHUE PEIMTHO3HBIX TEKCTOB 0€3 yueTa CIOKUBLICHCS MPaKTUKU
PEMTUO3HON OpraHU3alINH.

locynapcTBoM B LeNsX MPEJOTBPALICHUS HEXENaTeIbHBIX MOCIEICTBUN
MPUHATHL (eepaIbHble 3aKOHBI, MTOJIOKEHHS, HHCTPYKIUH, pa3bsicHeHUs. B 3akoHO-
JaTeIHHOM TOPSIKE YCTAHOBIICHA HE TOJBKO YTrOJIOBHAS M aIMUHHUCTPATHBHASI OTBET-
CTBEHHOCTH 3a HKCTPEMHCTCKYIO AEATENIbHOCTh, HO U OrpaHMYEHHE TOCTYyNa K JKC-
TPEMHUCTCKOM HH(OpMaIyu W MaTepHajaM YKa3aHHOTO HAIpaBICHUS B PaMKax
IpakJJaHCKOI'0, @ B HACTOSIIEEe BPeMsl aIMUHUCTPATUBHOTO CyoIpou3BoacTBa. Cie-
ayet cormacutbes ¢ A.P. MyxamermmasiM (Mukhametshin, 2018:102—-107) otHocH-
TEJIBHO TOTO, YTO 3aKOHO/AATEJIbCTBOM B Kau€CTBE OJHOIO U3 OCHOBHBIX NPHHIUIIOB
INPOTUBOJEHCTBUS TEPPOPU3MY 3aAKpEIUIEH NPHOPUTET MEp HPEAyHpexIeHHs BO3-
MOYHBIX TEPPOPUCTUUYECKUX INPOSBICHUHN, K KOTOPOMY, KaK IIPAaBUJIO, BEJET IKCTpe-
Mu3M. Ha psia myOnu9HBIX OpraHoB BO3JIOKEHO OCYIIECTBICHUE Pa3IMYHBIX Mpodu-
JAKTHYECKHX MEP IO MPOTUBOJICHCTBUIO SKCTPEMU3MY U TEPPOPU3MY. DTH MEPHI He-
PEnKo MpeaBapsIi CyAeOHBIN MOPSIOK OTPaHUYCHHUS JOCTYIIA K TaKoW WHpOpMannuu
U MaTepHaIaM.

B 2018 roxy B Kogekc aaMHUHHCTPAaTHBHOTO CYAONPOU3BOACTBA Poccuiickoit
®Denepannn (nanee — KAC Pd))l OBLTY BHECEHBI HOBBIC JIBE TNaBhl (27.1 u 27.2), pe-
TYJHMPYIOLIME PACCMOTPEHHE B aJIMUHUCTPATUBHOM IPOU3BOJCTBE A€ O NMPU3HAHUU
uHpopMaIK, pa3MENIeHHON B HMH()OPMAIIMOHHO-TEIEKOMMYHHKAIIMOHHBIX CETSX,
B TOM uncie B cetu «HTepHer», nHbopMmaluei, pacnpoctpanenue Kotopoi B Poc-
cuiickoit denepanyy 3amnpemeHo, 1 0 MpU3HAHUKM HH(POPMALMOHHBIX MaTepHaIOB
SKCTPEMUCTCKHMH®. YUNTHIBAs YPOBEHb OMACHOCTH PACIPOCTPAHEHHUS 3alpeIeHHOM
U DKCTPEMHUCTCKOM MH(OpMAINH, YperyJIupoBaHUE MOPSIKa pAaCCMOTPEHHS TaHHON
kateropus el B cnenuanbHbiX TnaBax KAC PO FO.A. lIponosa (Dronova, 2019:93—
102) cipaBeayinBo 0003HAYMIIA 3HAYUMOW HOBEJIJION 3aKOHOIATEIIbCTBA.

OnHako JONOJHEHUS W TONpaBKH, BHeceHHble (DenepalbHBIM 3aKOHOM OT
28.11.2018 r. Ne 451-®3, BcTymmwiu B cuIy TONbKO ¢ 1 okTa6psa 2019 roaa®, ¢ natsr
JecTBUS MTPeoOpa30BaHHBIX aleUIAUOHHBIX M KaCCAllMUOHHBIX CYJI0B OOIIeH opHc-
JTUKIIAH.

! Konekc aJMHHUCTPAaTHBHOTO CyAOIpousBoicTBa Poccuiickoii ®enepaunun. CoOpaHUe 3aKOHOAATEND-
crBa P®, 2015, N 10, cT. 1391.

2 OenepanbHbli 3ak0H oT 28 HOs10pst 2018 roga Ne 451-®3 «O BHeceHUN U3MEHEHUI B OTACIHHbBIE 3aKOHO/1a-
TenbHbIe akThl Poccuiickoit @eneparmun». Poccuiickas razeta — OB Ne 272(7735) or 4.12.2018 1.

3 denepanbHbINA KOHCTUTYIMOHHEIH 3aKkoH oT 29.07.2018 N 1-DK3 «O BHeceHun uzMeHeHuii B denepais-
HBI KOHCTUTYIIMOHHBIN 3ak0oH “O cyneOHol cucreme Poccuiickoit @enepanuu’ u oTAENbHBIE (enepatbHbIe
KOHCTUTYIIIOHHBIE 3aKOHBI B CBSI3H C CO3/IaHHEM KaCCAMOHHBIX Cy/IOB OOIIECH FOPUCIUKINN U aleIUISIHOH-
HBIX CyJIOB 00mIel IopucauKum», 4. 3 ct. 7; [locranoBnenue [lnenyma Bepxosroro Cyna P® ot 09.07.2019
Ne 26 «O HEKOTOPBIX BOMpoOcax MpUMEHEHUs ['paXkIaHCKOTo MmpoleccyalsHOro kogekca Poccuiickoit ®ene-
panuu, ApOUTpaKHOTO TpoliecCyaabHOro Kozaekca Poccuiickoit denepanuu, Kogekca anMUHUCTPATHBHOTO
cynonpousBojcTBa Poccuiickoit denepanyu B CBsI3U ¢ BBeJeHHEM B jielicTBUe DenepalbHOrO 3aKOHa OT 28
HOs10ps1 2018 roma Ne 451-03 «O BHECEHUHM W3MEHEHHI B OTACIbHBIC 3aKOHOIATENbHBIC aKThl Poccuiickoit
Denepanun.
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HesnaunrensHoe BpeMmsi JeiicTBUS M HEOOJbIIAs MPAKTUKA peasin3alii yKa-
3aHHBIX HOPM B paMKaxX YK€ aJMHUHHCTPATHBHOIO CYJONPOM3BOJCTBA OOYCIOBUIIO
OTCyTCTBHE pazbsicHeHuit BepxoBHoro Cyma P® mo mpobiremam WX TpUMEHEHUS.
JlanHOE OOCTOSATENBCTBO OOYCIABIMBAET AKTYaJbHOCTh HACTOSINErO HCCIECIOBAHUS
1 OJJHOBPEMEHHO MO3BOJISIET aKIEHTHPOBATh BHUMAHHUE BBICIINX CYJeOHBIX MHCTAaH-
LU 1 3aKOHO/IATEIIS Ha psifie MPOoOIIeM, BOZHUKAIOIINX YK€ CETOTHS.

PaccMoTpenne naHHOW KaTeropuu Jel CyJ0M HENb3s Ha3BaTh HOBEIJIOW A
POCCHICKOT0 MPOLECCYaAIbHOIO 3aKOHOMATENbeTBA. HecMoTpss Ha cIOpbl OTHOCH-
TeJIbHO MPUPOIBI MPABOOTHOILIECHUH, MHOTHE T'OJIbl OHU PAacCMaTPUBAIUCH B TIOPSAKE
Ipa)<JIaHCKOI0 CyAOIpou3BoACTBa. Mccnenyemas kareropus Aell, CTaBllas B IOCIE-
Hee JIeCATUIIETHE OCOOCHHO aKTyaJIbHOH B CBA3M C TEXHOJIOIMYECKUM Pa3BUTHEM, BbI-
3bIBajia MHOXKECTBO BOIIPOCOB. IIprUnHON B OCHOBHOM SIBIISLIACH HEONPEAEICHHOCTh
B IPOILIECCYAIIbHOM CTaTyCe JaHHOM KaTeropHuH, MOCKOJIBKY B I'Pa)JIaHCKOM IpOIEC-
CyaJbHOM 3aKOHOJATEIbCTBE HE OBLI YCTAHOBJEH BHJ NPOU3BOJACTBA, B KOTOPOM
MIPOUCXOUT PACCMOTPEHUE AeJ O MPU3HAHUN HH(OPMAIMK U HHPOPMALMOHHBIX Ma-
TEpHUAJIOB SKCTPEMUCTCKUMH, PACIIPOCTpPaHEHHE KOTOPBhIX B Poccuiickont @eaepanuun
3anpemnieno. CyneOHas MpaKTHUKa, a TaK)Ke HAyYHbIE IyOJUKAIMX MPOILIOTO JIECATH-
JeTUsl CBUJETENBCTBYET 00 OTCYTCTBUU B TE€UEHHME JUINTEILHOIO BPEMEHH €IUHOMN
TOUYKHU 3pEeHUs Ha npobiemMy npaBooTHouleHui. [lepeHoc ykazaHHOH karteropuu aein
U3 IPaXKAAHCKOrO IpoLecca B aMUHUCTPATUBHOE CYIONPOU3BOACTBO SIBUJICS JIOTH-
YEeCKUM 3aBepIleHHeM cropoB. 11 060HTH BHHMaHMEM JAaHHBIA MEpUOJ 3HAYMIIO ObI
HE 00BSICHUTh MOTHBALIMIO IPOU30LIE/IIETO.

OtyacTy pa3nuyuus BO MHEHUSX ObUIM BBI3BAHBI TE€M, YTO MPHPOJA MPABOOT-
HOUICHWH B YKa3aHHBIX KOH(UIMKTaX HE CTOJb SIPKO BBIPAXKEHA, YTOOBI MOJYMHUTH
KPUTEpHUAM TOTO HJIM WHOTO IMPOU3BOJCTBA. BBIOOp MpoM3BOACTBA, MO CYTH, OBLT
C/IeTIaH MPAKTHKON 0e3 JOCTaTOYHBIX TEOPETHUYECKUX OOOCHOBAHUIiA, B CBS3U C YeM
MHOTHE T'OJIbl ITaHHBIM BONPOC MOABEPTasCs )KECTKUM CIIOPAM TEOPETUKOB U MPAKTH-
koB. Kak mpaBuio, B 0030pax cyneOHOI MpPaKTUKHU Pa3bACHSIIOCH PACCMOTPEHHUE
JAHHOW KaTeropuH Je B MOPSIKE 0COOO0ro MPOU3BOJCTBA, KAK YCTAaHOBIIECHHE (ak-
TOB, UMEIOIIUX IOPUINYECKOE 3HAUCHHE, M CyJaMH PEKOMEHAINN BBINOIHAINCE",
Bwmecre ¢ Tem o npusHanuu uHpoOpManmuu U UHGOOPMALMOHHBIX MAaTEPUAJIOB IKCTpPE-
MUCTCKUMHU, CYyZbl CChUIAINCH TOJIbKO Ha M. 1 4. 1 cT. 262 I'paxkmaHckoro mpoieccy-
anbHOro konekca Poccuiickoit @enepauuu (nanee — ['TIK PD) Ge3 yrounenuit koH-
KpeTHoro (akra u3 ykazaHHbiX B 4. 1 c1. 264 T'TIK P®, ycraHoBieHue KoTOporo
MOIJIO CIIOCOOCTBOBAaTh B OyAyLIEeM BO3HHUKHOBEHUIO, U3MEHEHMIO, MPEKPAIIECHHIO
JIMYHBIX WM UMYIIECTBEHHBIX MPaB I'pakJlaH, OpraHu3aluii 1100 yCTpaHEHHUIO UMe-
IolIeHcs HEONPEAETICHHOCTH, YTO XapaKTEePHO Ul 0cOO0ro MPOU3BOJICTBA.

4Cwm.: Bromnerens cynebnoli mpaktuku Owmckoro obmactaoro cyaa. 2010. N 1 (42), available at:
http://www.garant.ru/products/ipo/prime/doc/ (Accessed 6 April 2020).
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He BHec yetkocTu B 10T Bonpoc 1 Koncrutyunonnsiit Cyn Poccuiickoii ®e-
neparun®. Tak, oTkaseiBas rpaxaanuay Kodemaposy B.C. B IpHHATHE K PacCMOTpe-
HUIO KaJIOOBI, B KOTOPOW OCIIapUBaIach KOHCTUTYIIMOHHOCTD psija moJioxkeHnin de-
nepanbHOoro 3akoHa oT 25 mtonst 2002 roga N 114-D3 «O npoTHBOIEHCTBUN SKCTpPE-
MUCTCKOM JIE€ATEIBHOCTH», & UMEHHO: IyHKTa 1 cTaThy 1, 3aKpEIuIIOEro MOHATHE
SKCTPEMUCTCKOM JESITEIbHOCTH (SKCTpEMHU3Ma); IMyHKTa 3 cTaTbu 1, ONpeaesnsonero
MOHSATHE HKCTPEMHUCTCKUE MaTepHalibl KaK «IpeAHa3HAaYeHHBbIE Ui 0OHAPOIOBAHUS
JIOKYMEHTBHI. .. IPU3BIBAIOIINE K OCYIIECTBICHUIO SKCTPEMUCTCKOMN NEATEIILHOCTH. .. »;
YacTU TpEeThel cTaThu 13, COTNIacCHO KOTOPOUM OJHOBPEMEHHO C PEIICHUEM O TIPU3HA-
HUM WH(GOPMAIMOHHBIX MAaTEpUAIOB SKCTPEMHUCTCKHUMH CYJIOM NPUHUMAETCS pelle-
Hue 00 ux koHpuckauuu, Koncrurynuonnsiit Cyz 060111en cTOpoHO! JIeKaBIIMA Ha
MOBEPXHOCTH BONPOC O HAJJIeKaIIEM MpPOU3BOJACTBE. Bce mocTaBieHHBIE BOIPOCHI
KouemapoBbIM Jie3kanu B OJHOH IIOCKOCTH, a KOH(UCKAIMS B JAHHOM CIIy4yae SBIIs-
€TCs TOCIIACTBUEM NpPU3HAHHUA MH()OPMAIMOHHBIX MaTEPUAIOB AKCTPEMHCTCKUMHU
1 HEPa3pBIBHO C HE cBsi3aHa. Pa3bsacHss mpupoay KoHGHUCKAIMK WHPOPMAIMOHHBIX
MaTepHajoB Kak MPUHYAUTEIbHYIO MEpPY IOCYJapCTBEHHOro pearupoBanus, Cyq He
KOMMEHTHPOBAJI, KAKUMU HOPMaMH 3aKOHA PErJIaMEHTHPOBAHbI TAKUE MEPBI O Jie-
JaM ocoboro npousBojacTBa. AkueHT KoncturynmonHoro Cypna CBOIWICS B MTOTE
K COOTHOIIEHUIO KOH(PUCKAIIMU K MEpaM OrpaHUYEHUS IPaB U CBOOO/I, HE 3aTparuBas
OLICHKY JAeicTBuil o KoHpuckauu B OcoO0M MPOU3BOICTBE.

HenocpeacTBeHHO BONpOC O HaAJIEXKAIEM IIPOU3BOACTBE B Cllydasx pac-
CMOTpPEHHMsI CyJIOM JIeJI O MPU3HAHUHU WH(GOPMalMU U HHPOPMAIIMOHHBIX MAaTEPHAJIOB
SKCTpeMHUCTCKUMU cTaBuics nepea BepxoBueim Cynom Poccwuiickoit deneparuu mo
apyromy nemy. Omnpenenenuem ot 9 mrons 2015 roma Ne 51-KT'TIP15-7°, ormenus-
UM CcyAeOHbIe aKThl (OmpeeNieHne CyAbH M anelUIIIMOHHOE OINpe/eleHne, KOTo-
PBIM OHO OCTaBJIEHO 0€3 M3MEHEeHHs1), ObLT JaH Cy/1aM JAONOJIHUTEILHBINA MOCHLT B Ya-
CTH PaCCMOTPEHHUs TaHHOW KaTeropuH Je B MOPSIKE 0COO0ro MPOU3BOJCTBA, UCXO-
g u3 1. 10 4. 2 ct. 264 T'TIK P®, no3Bosisitoleil ycTaHaBIMBATh U IPYTHE UMEIOIINE
opuandeckoe 3HadeHne Gaxtel. CyJ BbICIIEH MHCTAHIMM yKa3ald Ha OMIMOOYHOCTh
BBIBOJIA CYJIOB O COJIEP>KaHUH B 3asIBIICHUHU MPOKYpOpa Cropa o mpase, B CBSI3U C YeEM
OCHOBAHUI JJIs1 OCTaBJIEHUSI O€3 PACCMOTPEHHUS B MOPsIIKE 0COOOTO MPOU3BOJCTBA HE
obu10. [IpuMeyarenbHO TO, YTO BO3MOXHOCTH OOCYIUTH BCECTOPOHHE CYIIECTBYIO-
[IMe pa3InvHbIe TOYKHU 3PEHUS Ha ATy mpobieMy He ObUIa peaan30BaHa, HECMOTPS Ha
y>ke npuHAThIA B TOT nepuog KAC PO.

Tem He MeHee, NPOTHBOPEUYUsl BO B3MUIAJAX Ha JaHHYIO NpoOieMy ocTaBa-
muck. [lopoli cyabu, Bo3paxas IPOTUB MPENTIOKEHHOIO MOHUMAaHMs MPUPOJbBI Ipa-

5 Onpenenenne Koncturynuonnoro Cyaa P® or 02.07.2013 N 1053-O “O6 oTkase B IPMHATUH K PACCMOT-
peHmto xanoOsl rpaxnannHa KouemapoBa BrnamucnaBa CepreeBuya Ha HapyIICHHE €0 KOHCTHUTYIHOHHBIX
MpaB MOJIOKEHUSIMU TYHKTOB 1 1 3 crathu 1 u yactu TpeTheit crathu 13 degepanbHoro 3akoHa «O NpOTHBO-
JEHCTBUM 3KCTPEMUCTCKOM nestenbHocTn» // Bectauk Koncrurynmonnoro Cyaa PO, 2014, Ne 2. Cr. 3.

6 Onpenenenue Bepxosnoro Cyma Poccuiickoit ®enepamuu ot 9 mrons 2015 roga Ne 51-KI'TIP15-7. Omy6-
nukoBad He 0611 // CIIC KoncynsrantIlinoc.
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BOOTHOILIEHUH, paccMaTpuBalM Jieda B MyOJMYHOM MpousBoacTBe. HaOmromanuch
TakKe Cly4yau, KOTJa MPOKYpOpbl B 3asBJICHUSX O MPU3HAHUU MaTEpPHAJIOB HKCTpPE-
MHUCTCKAMHU HE YKa3bIBaJIW MPOU3BOJCTBO, B KOTOPOM CY[ JIOJDKEH paccMaTpUBaTh
CIIOp, a CyAbH, OTKAa3bIBasi IPOKYPOPY B MIPUHATHH 3asBJICHUS, MOTUBUPOBAIIN HEHAI-
nexanum opopmienrem’. Ilpu oTMeHe onpeieneHus cyia MepBoi HHCTAHIMK aTieji-
JSIUOHHOW MHCTAHLMEH NPUBOAMICS TOT K€ apryMEHT, 4YTO M BepXOBHBIM cynoMm
P®. Tor daxr, uyTo cyneOHas MpakTHUKa MO UCCIEAYEeMOi KaTerOpUH JIeJ CKIIaIbIBa-
Jach HEOJHO3HAYHO, Y CYJIOB K pPACCMOTPEHHIO JIe] CYILeCTBOBAIM pa3HbIe IOAXO/IbI,
OTMeuau MHOTHE npakTukd, B ToMm uncie I'.B. Illkodenesa (Shkobeneva, 2015:54—
56), u teoperuku C.I'. beiBaibpuesa u H.I'. Makaposa (Byvaltseva, Makarova,
2019:17-19). [locnennue B pe3yibTaTe aHAIM3a OCOOCHHOCTEH PacCCMOTPEHUS 3asB-
JIeHUsl TIPOKYPOpa O MPU3HAHMM MH(POPMALUH, PACIPOCTPAHIEMON MOCPEICTBOM ce-
™1 «HTEepHEeT», 3apEIEHHON K pacnpOCTPaHEHHIO, OTMETHIIH, YTO TOJBKO B MapTe
2018 r. Bepxousiii Cyn PO u3MmeHH NpexHIO MO3UINIO U J1all HOBOE HArpaBiie-
HUE OTHOCHUTEJIBHO NOPSAJKAa PACCMOTPEHHUS 3THUX JAEN B aJMHHUCTPATUBHOM IIPOU3-
BOJICTBE, BhIpa3uB ee B O030pe cyneOHOM MPaKTHKH.

B T0 ke Bpems ompenesneHHas JIOTMKAa B PaCCMOTPEHHMH JAHHON KaTeropuu
Jiell B MOpsAJKEe 0co0Oro MpoU3BOJACTBA BCe Ke Mpociexusaercs. Tak, Hanpumep,
yCTaHOBJICHUE (DaKTa cozepkaHMs MPU3HAKOB 3KCTPEMU3Ma B TOM WM MHOW MHOp-
MaIu 1 UHGOPMALMOHHBIX MaTepuaax B ceTu «MHTepHeT» Kak umeroliee I0puan-
YecKoe 3Ha4yeHue I UX HU3bATHA, T.e. KOHpUCKauuu. 31ech Obulo Obl yMecTHee
npuMeHeHue 4. 1 cT. 264 OTHOCUTENIBHO «...NPEKPALICHUs JIMYHBIX WU HMYILE-
CTBEHHBIX IIPAB I'pa)</aH, OpraHu3alui», MOCKOJIbKY CTaThbU, KHUTH, UHbIE ITyOJINKa-
UM MOTJIM CONPOBOXKIATHCS MHTEIJIEKTYyalbHbIMU NpaBaMu. OJHAKO TaKuUX IpaB
HHUKTO HE 3asBJISLI, a €CJIM Obl OHM OBUIH 3asBIICHBI, TO OJHO3HAYHO OTHOCHIIUCH OBI K
HCKOBOMY IPOU3BOJCTBY. Bmecte ¢ TeM npaBooOnagarenn HHGOpMaMOHHBIX MaTe-
pHaoB, KHUT ¥ T.A. HE MPHUBIEKAINUCH B CYACOHBII MpoIecc NPy pacCMOTPEHHH 3a-
SBJICHUH MPOKYpPOpa M HMHBIX YIOJHOMOUYEHHbIX JML. COOTBETCTBEHHO, O COCTs3a-
TEJILHOM IIpoliecce He ObLIO peud, T.K. 0c000€ MPOU3BOACTBO HE MPEIIOiaraeT Tako-
Boro. Ha nepeuncienHble 00CTOATENBCTBA 0Opalliaii BHUMaHUE CaMH Cy/bU B Hayy-
HbIX Tpynax. ['.B. [llkoGeneBa ykasbiBana Ha TO, YTO OINpeEAETIeHHE Kpyra 3auHTepe-
COBaHHBIX JIUI] SBJIAETCS YCMOTPEHUEM CyJla B KaXJIOM KOHKPETHOM JieJie, U c/iesaja
BBIBOJI O TOM, YTO HU PACCMOTPEHME JIeJl B OpsiAKE 0co00ro MpoU3BOACTBA, HU pac-
CMOTPEHHE B HCKOBOM IIOPAJKE HE 0OECHEUMBAIOT I'apaHTUU BCEM 3aUHTEPECOBAH-
HBIM JIMLAM, K KOTOPbIM MOTYT ObITh OTHECEHBI: OpraHU3alUs — IPOU3BOIAUTEID
ocCIlapuBaeMbIX MH(OPMAIMOHHBIX MaTEpPHAaJIOB, U3ATENH, BIaeNblbl CAalTOB, BIa-
JIeJIbLIbI ABTOPCKUX MPaB, COOCTBEHHUKU MaTEpUAJIOB.

Kak cnpasemmuBo ormeuan B.K. Mmuxainos, paccMOTpeHHE O3HAYEHHBIX
JieJ1 B OTCYTCTBHE MPaBOOOIafaTenss — HHU YTO MHOE, KaK HapyIlleHHe IpaBa Ha J0-

7 Cwm. Jleno Ne 2-5260/2014. Pemenne CTapoocKoabCKoro ropojckoro cyaa ot 27.11. 2014 r., available at:
sudact.ru (Accessed 2 April 2020).
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CTYN K IPaBOCYAMIO C BBITEKAIOUIUMU MOCJIEICTBUSIMHU, [0 CYTH KOHCTUTYIUOHHBIX
npaB. B ynucon paccyxnan u A. EnaeB, monarasi, 4To OTCYTCTBUE JIOJKHOTO CO-
CTaBa JIML, COCTA3ATEIBHOCTH MPU PACCMOTPEHHUH JAHHBIX AEJI MOXKET MPUBOIUTH
K OMOKaM B NMPU3HAHUH WM HETPU3HAHUN MaTepHAIOB SKCTPEMHCTCKUMH, B CBSI-
3M C 4eM JaHHbIE JeJ1a JOJDKHBI OTHOCUTBHCS K «HMHBIM JI€JIaM, BBITEKAIOLIUM M3 ajl-
MUHHUCTPATUBHBIX TPABOOTHOILICHHI», a IeIecoo0pa3Hee BCEro CO3/1aTh COOTBET-
CTBYIOIIUH CyA Ha (eaepalbHOM ypOBHE JIMOO MOPYYHTH PACCMOTPEHHE JTaHHBIX
MaTepHajIoB Mo mepsoi nHcTaHuuu Cyy 1O MHTEIEKTyalbHBIM npasam®. Takum
o0pa3oM, IIpHpo/ia MPAaBOOTHOIIEHUI HE BIIOJHE BIHUChIBajgach B Ocoboe npousBoj-
CTBO, KOTOPOE JOKTPUHOM XapaKTepU30BaJIOCh KAaK HEUCKOBOE, OIHOCTOPOHHEE
IPOU3BOCTBO, YTO MTOPOXKJIAJIO CIIOPHI.

[TonTBepkieHUEM pa3IMYHBIX B3TJISA0B HA MPUPOJY MPABOOTHOIICHUH IO
JAHHOM KaTeropuu Jel B TEOPUHU SBIAIOTCSA MyOJIMKAlUHM psaa aBTOPOB, KOTOPHIE
MOJIBEPIajii KPUTUKE PACCMOTPEHHUE JI€T O MPU3HAHUU MATEPUATIOB IKCTPEMUCTCKHU-
Mu B nopsake Ocoboro npomsBojctsa. Tak, CynranoB A.P (Sultanov, 2010:7-28),
AprynoB A.B. (Argounov, 2015:23-41), VuesnoB M.B. (Ulyanov, 2017:31-37),
Muxaiinos B.K. (Mikhailov, 2015:83-88) u mHOTHE npyrue mporeccyaircTbl HaXxo-
JIUJT HEJIOTUYHBIM NIPUMEHEHHE NPOLECCYalIbHBIX CPEICTB IPaX/IaHCKOTO Ipolecca,
XapaKTepHBIX JUIS pa3pelleHus] YaCTHOMPABOBBIX CIOPOB, Ji KaTEropvH Jell,
HalpaBJICHHBIX Ha 3alUTy OOLIECTBa, rOCYIapCTBEHHOTO CTPOs B 1iesIoM. B pe3yib-
TaTe aHaAJM3a aBTOPHI MPHUXOAWIM K MOTHBHPOBAHHOMY BBIBOIY, UYTO TIO JIENaM O
NpU3HAHUNA MAaTE€PUAJIOB SKCTPEMHUCTCKUMHU U 3ampeTe AOCTYyINa K HUM 3aTPOHYT Iy0-
JIMYHBIA MHTEpPEC, B CBSI3U C YEM MEPEHOC JAHHOM KaTeropuu Aesl B TPETHH mojapas-
nen I'TIK PO, perynupyrommii pacCMOTPEHHE e, BO3HUKAIONIUX W3 ITyOJUYHBIX,
oTpakaisl Obl (haKTUUECKHE MPABOOTHOILICHHS CTOPOH. Takoro ke MHEHUS IPUACPIKHU-
BAJIIMCh M HEKOTOPHIE KpaeBble M OOJACTHBIC CYyIbl, pEKOMEHIYS B CBOMX 0030pax
paccMaTpuBaTh TaKHe Jeia B IOpSIKe IyOJIMYHOTO MPOM3BOJCTBA (HAampumep,
Cankr-Tletep6ypr, KpacHonapckuii kxpait, Pecy6muka Tatapctan u ap.)°. Hekoro-
pble aBTOPHI, MONACPKUBAST YKa3aHHYIO MO3UIMI0 B OCHOBHOH €€ 4acTH, pa3BUBAas
CyXJIeHHUE Jajiee, IPUXOAWIN K BBIBOY, UTO IOJpa3/iel TPEeTHH He COBCEM IPHUCIIO-
coluieH K zenaM Takoro poaa. Tak, Hanpumep, A. CynTaHOB B KauecTBE apryMeHTa
yKa3bIBaJl Ha CYIIECTBEHHOE OTIMYME JIeJ1 TyOIUYHOTO XapakTepa, B KOTOPbIX Tpebo-
BaHUS HANpaBJeHbl K TOCYJAapCTBEHHBIM OpraHam, OT TpeOOBaHHUM O MPU3HAHUH Ma-
TEpPHUAJIOB IKCTPEMUCTCKUMHU, B KOTOPBIX OpraHbl cCaMy 0OpallatoTcsi B Cy B UHTEpe-
cax rpak[JaH M OpraHu3anuil ¢ MPOChOOH OrPaHUYUTH HOCTYN K AKCTPEMHCTCKOW WH-
¢dopmanuu u marepuanam B cetu «MuHtepuer» (Sultanov, 2012:12-25). JloBoabl

8 Enae A. Kak MaTepuasbl CTaHOBATCS SKCTpeMUCTCKUMH. 16 Hos6pa 2015, available at: https://echo.msk.ru/
blog/elaev/1659180-echo/ (Accessed 6 April 2020).

" Cripaska HKC nipu Bepxosaom Cyne Pecry6iuku TatapeTal 1o BOpocaMm MPUMEHEHHS 3aKOHOIATENbCTBA
0 TMPHU3HAHUK MHGOPMAIIUH SKCTPEMHCTCKON WM 3amlpelleHHoN K pacmpoctpanenuio. 2015 r. // Koucyb-
tanTtlImoc
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BIIOJIHE BECOMBIE U JIOTUYHBIE, HE COTJIACUTBCS C TAKUM BBIBOJOM Helb3s. [IpumepHO
K TaKOMY JK€ 3aKJII0YeHHIO NpUxoiaT u apyrue apropel. C.I'. BeiBanmbuena, H.I'. Ma-
kapoBa (Byvaltseva, Makarova, 2019:40—44) 3ameuaroT, 4yTO JaHHBIC Jeja HEJIb3s
OTHECTH K JeJaM, BBITEKAIOIINM M3 IyOJHMYHBIX MTPABOOTHOLICHUH, TOCKOJIBKY Aeia
My OIUYHO-TIPABOBOM MPHPOJIBI OTJINYAIOTCS HATUYMEM y HUX JIBYX 00S3aTEIbHBIX
MIPU3HAKOB: MPUCYTCTBUEM B NPABOOTHOIICHUAX ITyOJIMYHOTO CyOBEKTa ¢ OJTHON CTO-
POHBI; peanu3anyell MyOJUYHBIM CyOBEKTOM CBOHMX BIIACTHBIX ITOJIHOMOYHH, B pe-
3yJbTaTe KOTOPBIX HAPYIIAIOTCS YbH-TUOO0 MHTEPECH WM MpaBa, UTO HE COBCEM Xa-
pakTepHO Uil uccienyeMoil kareropud. OIHAKO, C YY€TOM MPUCYTCTBUS B JAHHOU
KaTeropuu el WHOCTPAaHHBIX TpaKJaH, MEXIyHapOIHBIX OpPraHU3alui, CUMTAIOT,
YTO TpobJieMa JIEKHT B IIOCKOCTH aIMUHUCTPATUBHOTO MIpOIIECca.

JelicTBUTENBHO, HCCIeAyeMasl KaTeropusi Jeji OTJIMYaeTcs OT APYIHX Jell,
BO3HHKAIOIIUX U3 IMyOJIMYHBIX MPABOOTHOIIEHHA, I71€ OCHOBHBIM HAINpPaBJICHUEM BbI-
CTyHaeT cyeOHbI KOHTPOIb 32 IEHCTBUAMH MyOJIMYHBIX opraHoB. HecmoTps Ha To,
YTO B OCHOBE U T€X, M JIPYTUX JIC)KUT IyOINUHBIH HHTEPEC, B HUX €CTh U CYIIECTBEH-
Hbl€ OTJINYMS], KOTOpBIE CO3AABAJIU CIIOKHOCTh B ONPEIECICHUH IPaBOOTHOIICHUMN
1 IPOLIECCYATbHOTO IIPOU3BO/ICTBA.

NMeHHO 3TH OTIMYMS MPUBOAWIA MHOTHX INPOLECCYAIUCTOB B MEPUOJ MOJ-
rotoBku U npunatus Kopekca aJMUHUCTPATUBHOTO CyI0Npou3BojicTBa Poccuiickoit
®denepalyiv K BBIBOAY O TOM, YTO ONTHUMAJIbHBIM pEIICHUEM JaHHOW MpoOIeMbl SBIIS-
€Tcsl BKJIIOYEHHE B HEro OTIEJIbHOHN TIJaBbl, PEryJIUpyIOLIed pacCMOTpPEHUE el
0 MpU3HaHUK WHGOPMAIMOHHBIX MaTepuanoB ’KcTpeMuctckumu. Onnako B Koneke,
BBEICHHBIN B AeiicTBUe ¢ 15 centadps 2015 r., mpoueaypa paccMOTpeHus ei O Ipu-
3HaHUM MaTEepPHaJIOB AKCTPEMHCTCKUMH WM CETeBOW HMH(OpMAIHH, 3amperieHHON
K pacnpoCTpaHEHHIO, HE OblIa BKIIOYEHA. MOXKHO MPENNOJOKHTh, YTO OCHOBHAsS
npoOiemMa, 3aKIIF0YaBIIascs B MPAaBHIBHOM ONpEAETICHUN XapaKTepa CIIOPHBIX Ipa-
BOOTHOIIEHUH U MPUMEHUMOTO IPOU3BO/ICTBA, HA TOT MOMEHT HE ObLIa peleHa, Tpe-
OoBajna OMOJHUTEIHLHOTO OCMBICICHHUS, HEOOXOAUMBIX yTouHeHHid. Kak ynomuHa-
JIOCh BBIIIE, POU3BOJICTBO O MPU3HAHUKM UHPOPMAIMHA U HHPOPMAILIMOHHBIX MaTepHU-
anoB B cetu «VHTEepHET» SKCTPEMUCTCKUMH, OTIMYAACh OT MHBIX JeJ IyOJIHMYHOTO
XapakTepa, JOJDKHO ObUIO COOTBETCTBOBATH MPOILIECCYyabHOW (opMe aJMHHUCTpPA-
TUBHOI'O CyJ0Npoun3BojicTBa. Ciea0Ballo yuecTh psJl MOMEHTOB: OTMEUYEHHAas! KaTero-
pus Aen, Kak MpaBWIO, UHULUUPYETCS MPOKYPOPOM U IPYTMMH YHOJTHOMOYEHHBIMU
OpraHaMy B MHTEpPEeCcax 3alllUThl HHTEPECOB HEONPEIEICHHOTO Kpyra JUL; PaBoOT-
HOIICHMSI 3aTPAaruBalOT MyOJUYHBIC UHTEPECHI; aIMUHUCTPATUBHBIC OPTaHbI HE SIB-
JSIFOTCS. HEMOCPEACTBEHHBIMHM OTBETYMKAMHU, a HAIIPOTUB, SIBJISIOTCS aIMUHUCTPATUB-
HBIMHM HMCTLAMHU. 3aclly’)KWBajl BHUMaHHs OOOCHOBAaHHBIE 3aMEYaHUsl YYEHBIX, Kak
HaIpUMeEp, OTCYTCTBUE COCTSI3aTEILHOCTH B Tipoliecce. BeposiTHO, HA MOMEHT NMPUHS-
tusi KAC P® ocraBanuce Bonpockl, Hykaaromuecs B gopadoTke. [locne BimtoueHMs
nanHoi kareropuu nen B KAC P® MHorue Bompocsl caMoucuYepnagnuch, Apyrue xe,
HAIPOTUB, BOZHUKJIH.
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Ananuzupys rnassl 27.1 u 27.2 KAC P® u npoueccyalibHbIi MOPSIOK pac-
CMOTpPEHHUSI B Cy/I€ JIeJ UHTEepEeCyIollel Hac KaTerOpuu B paMKax I'pa)JIaHCKOro Mpo-
mecca, OTMETHM HaJM4yue pslla OTIWYUN OT MPOLENYpPHl, CylIeCTBOBaBIIeH paHee. He
MepevnCIIsis BCe, MOTIEPKHEM, YTO HanOOJIee CyIECTBEHHBIM U3 HUX SBISETCS U3Me-
HEHHEe TOops/iKa oOpameHus B CyJ, KOTOPO€ BhIpakaeTcs B OOS3aHHOCTH aMUHH-
CTPaTUBHOTO MCTIIA MIPOUTH JOCYACOHBIN MOPAIOK pa3penieHus cropa. IMeHHO 3Toit
0053aHHOCTH aIMHUHHACTPATHBHOTO HCTIAa TOCBSIICHO JaHHOE HccienoBanue. MHre-
pec 00yCIIOBIIEH TeM, YTO OAHOBPEMEHHO C BBEJICHHEM B MPOIECCYalTbHBIH 3aKOH
yCIIOBUH, 0003HAUEHHBIX KaK «00CY0eOHblll NOPsAOOK...», IPABOBBIMU HOPMaMU HE
YCTaHOBJIEH €r0 MEXaHW3M NPUMEHHUTENIBHO K HccieayemMon mpobieme. JledcTus,
OCYIIECTBIISIEMbIEC YIIOJIHOMOYEHHBIMU OpraHaMH Kak Mpo(UIaKTHYEeCKHe, B MPaBO-
BBIX aKTax 0003HA4aloTcs Kak gHecyldeOnwvle. ClemnoBaTellbHO, BO3HHUKACT MPOOEIT
B 3aKOHOJATENbCTBE. M310KEHHOE MO3BOJIAET HCCIIENOBATh CYLIECTBYIOLIME «IIPO-
(uIakTH4YeCKue MEPONPUSTHS», YCTAHOBICHHBIE PA3IMYHBIMU MPABOBBIMU AKTaMHU,
Ha3BIBAEMBIC 8HECYOCOHBIM NOPAOKOM.

Takum 00pa3om, HHTEpeC K BHECYAEOHBIM MEPOTIPHUITUSM TOCYIapPCTBEHHBIX
OpPraHOB BBI3BAH HECKOJBKUMHU MOMEHTaMH: 1) BO3MOXKHOCTBIO OLEHUTH KOMILIEKC
JEHCTBHUI yIOJTHOMOUYEHHBIX OPraHOB KaK JIOCYJeOHBIN MOPSAIOK MpU3HAHUS UHDOP-
MaIu U WHHOPMALMOHHBIX MaTePUAIOB 3KCTPEMHUCTCKUMHU; 2) BO3MOKHOCTBIO OlIe-
HUTH OTJEJIbHBIE COCTABIISIONINE KOMILUIEKCA ACHCTBUI KaK MpaBooOpa3yromui aiie-
MEHT 17151 oOpaieHust B cy; 3) 000CHOBaHHOCTBIO MPU3HAHUS MH(POPMAIMH 3ampe-
HICHHOH, SKCTPEMHUCTCKOHN B I0CYI€OHOM TOPSIZIKE.

Hrak, B cooTBeTCTBUH ¢ YacThIO 4 ctath 265.2 KAC P® necobaronenue a-
MUHHUCTPATUBHBIM HCTIIOM TPEAYCMOTPEHHOTO AO0CYIeOHOro TMOpsaKa MPHU3HAHUS
uH(pOpMaIUK, pa3MEUICHHOW B HH(OPMAIIMOHHO-TEJIEKOMMYHUKAIIMOHHBIX CETHX,
B ToM umcie B cetu «VHTepHEeT», HHpOpMalueil, pacnpocTpaneHie KoTopoit B Poc-
cuiickoil ®enepaly 3arperieHo, BIeUeT BO3BpPALICHUE aJMHHUCTPATUBHOIO HUCKO-
BOro 3assieHusa. Kpome toro, yacts 3 crarteu 218 KAC P® npeaymnpexxnaer noTeH-
[IUATBHBIX UCTIIOB, YTO OOpAIIEHHE B CY/ BOBMOKHO TOJBKO MMOCJE COOTIOICHHS TOTO
MOpSIZIKA, KOTOPBIN YCTaHOBIIEH (eiepalibHbIM 3aKOHOM, B TOM YHCJIE 00s3aTeIbHOE
coOroieHne JoCcyAe0HOro TMOpsiAKa pa3pelieHns aAMUHIUCTPATUBHBIX criopoB. Ciie-
JIOBAaTENbHO, HECOOII0/IeHNEe 00S13aHHOCTHU CO CTOPOHBI AJAMHHHUCTPATUBHOTO JUIA
pa3peunTh pa3HOIIACUs 0 MOBOJY coAepikaHus uHpopMmanuu B cetd «HTEepHET,
MH(OPMALIMOHHBIX MaTEpUAIOB HAa BONPOC HAIMYUS MPU3HAKOB dKCTPEMHU3MA 10 CY-
J1a SIBJISIETCS MPEMsITCTBUEM Ul OOpallleHus B Cy/1 U YpeBaTa MOCIeICTBUAMU, IPEy-
cMoTpeHHbIMU HOBbIMU TnlaBaMu KAC P®. BocnonHeHne aiMUHUCTPATUBHBIM HUCT-
LIOM YKa3aHHOro Ipo0Oesia B CBOMX JEWCTBUSAX IO3BOJIAET €My BHOBb OOpaTUTHCS
B cyd. B Tom xe ciydae, eciu ipu yKa3aHHBIX OOCTOSATEIHCTBAX MCKOBOE 3asBIICHUE
BCE K€ OBLIO MPUHATO M BO30YKICHO MPOU3BOJCTBO, TO B COOTBETCTBUH C YaCTHIO 5
cratbu 265.3 KAC P® cyx ocraBiseT aAMUHUCTPAaTHBHOE MCKOBOE 3asiBJICHUE 0e3
pPaccCMOTpEeHHs, YTO TaKXke MOATBEPXKAaeT 00s3aTeIbHOCTh Npeanucanus. Peanmsa-
1S 0053aTEBHBIX YCIOBUH B MOCIIEAYIOIIEM HE MPENSITCTBYET HOBOMY OOpaIieHuro.
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Bce mepeuucnieHHble Cilydad OTHOCSTCS K IOCIEJCTBUSM HECOOTIOACHUS
YHOJHOMOYEHHBIM JIMIIOM TpeOOBaHUI MPOLECCYaJbHOrO 3aKOHA MpHU OOpalleHuu
B CyJ C HCKOM, T.C. SIBIIAIOTCS YCJIOBUEM IPHHATUS M PACCMOTPEHUS IMyOJINYHOTO
cniopa. [Ipu 3TOM 3aKOHOAATENh, YCTAHOBHUB O0S3aTENBHBIN KPUTEPUI — npusHameo
nHpopManuio, HHGOPMAIMOHHBIE MaTepHaibl B ceTH «HTEpHET» SKCTPEMUCTCKUMHU
U 3ampelieHHbIMU Ha Tepputopun Poccun — 0053an ynoJIHOMOYEHHBIE OPTaHbl CO-
BEPLINTH KBATH(UIIMPOBAHHBIE IEHCTBUA. B TO jke Bpems 3aKOH He yKazal HOPSIOK
(nporenypy) OCyIIECTBICHHS JOCYACOHBIX IEHCTBHUM, YTO BIOJHE MOHATHO, TaK KaK
oHU He oxBartbiBatoTCs HopMamu KAC P®. Bompoc 3TOT HHTEpeCceH sl UCCae0Ba-
HUS B HECKOJIBKUX aCIeKTaX: KakK MepeXOoAHbIN B IEHCTBUSAX YIIOJIHOMOYEHHBIX Opra-
HOB; KaK OLIEHKa CyJa M0 pean3aluy aJMUHUCTPATUBHBIM UCTIIOM JIEWCTBUH; B Ya-
CTH 00OCHOBAHHOCTH TEPMHUHA «IIPU3HAHHS, 00Jiee MPUMEHUMOTO K JICUCTBUSAM CY-
Jla, a He YIOJHOMOYCHHBIM opraHaMm. UtoOsl mHpopmarys 1 nHGOPMAITMOHHBIC Ma-
TepHaJbl MPU3HATh FIKCTPEMUCTCKUMU U OIPAHUYUTh K HUM JOCTYIl B aJIMUHUCTpA-
TUBHOM HOPSAJKE, CIEAYET UX COJAEPKAHUE COIOCTABIIATH C NEPEYHEM 3aIlPEIIEHHBIX
CaiToB, 1100 MHBIM IyTEM MOATBEPKIATh HATMUNE TAKUX MTPU3HAKOB.

Heo6xonumocTs 0OpalieHus B CyJ MOXET UMETh MECTO, €CIIU YITOJTHOMOYEH-
HBIMU OpTaHaMu MPeANPHUHUMAINCh MEPbl K OTPaHHUYEHUIO PAaCHpOCTpaHEHUsS WH-
(¢hopManmu B 100pOBOJFHOM TOPSAKE, HAPUMEP, MyTEM MPEeAyNpPexKACHUs, HO JIH-
[[aMH, OCYILECTBIISIONIMMU pacpocTpaHeHre NHPOPMAIUH, MEPhI B YCTAHOBJICHHBIN
CPOK HE MPHUHATHI, & MHBIM MTyTeM, KPOME KaK pelIeHHeM CyJa, TOT BOIIPOC HE Tpe-
ontosieTh. TOT ke pe3yabTarT, 4To U CyAeOHBIM pElIeHHEM, TOJIBKO B 060JIee KOPOTKUE
CPOKH, MOKET OBbITh JOCTUTHYT B aJMUHHCTPATUBHOM IOPSAJIKE COBMECTHBIMU J€H-
CTBHSIMU YTIOJIHOMOUYEHHBIX OPraHOB MepaMu NpouiIakTHKH. Takas BO3MOXKHOCTh
3aKOHOJATEIbHO IMperycMOTpeHa ImyTeMm oOpamienust B PepepalibHyIo CIyKOy IO
Ha/3opy B chepe cBsA3H, MHPOPMAITMOHHBIX TEXHOJIOTHIA U MaCCOBBIX KOMMYHHUKAIMN
(manee — Pockomuanzop)'®, koTopslii sBIseTcs YNMOTHOMOUEHHBIM (hefepatbHbIM
OpraHoOM HMCIIOJIHUTEIBHON BIACTH, OCYIIECTBIISIOMNM (YHKIIHH 10 KOHTPOIIIO U HAaJ30-
py B cdepe cpelncTB MacCoBOM MH(OPMAIIMH, B TOM YHCIIE JIeKTPOHHBIX. CoolIieHne
0 pacmpoCTpaHEHUH TAKOTO KOHTEHTA HampasiisieTcs: B PockoMHa30p ¢ 1enbio yCKo-
peHHst B >JIEKTPOHHOI (opMe 1 BHecenns B «Emumbiit peectp»l. Ecu Het He0O-
XOJUMOCTHU OOpaIIeHus B Cy/, © MOXKHO JOCTUTHYTh TOTO K€ pe3yibTara B aJMHUHU-
CTPaTUBHOM HOPSAKE, YIIOJHOMOYEHHBIH OpraH J0JKEH ¢ TpeOoBaHMEM 00palaThCst
B PockoMHaa30p, B MPOTUBHOM Cllydyae IIeJIecCOO0pa3HOCTh BBeIEHUS B riaBy 27.1,
27.2 KAC P® ycnoBuii 10Cy1e0HOTO pa3pelieHus cropa Hy UM QUITUPYIOTCS.

10 Tocranosnenue Ipasutenscta PO ot 16.03.2009 N 228 (pen. ot 05.12.2019) «O ®PenepanbHoii caysxkoe
10 HaJ30py B cdepe cBsi3M, HHPOPMALMOHHBIX TEXHOJIOTHH W MacCOBBIX KOMMYyHHuKaluii». CoOpaHue 3aKo-
HojatenscTBa PD. 23.03.2009. Ne 12, cr. 1431.

1 Undopmauus Pockomuanzopa « Aroput™ (MOpsSI0K) B3aMMOAEHCTBUS 3aMHTEPECOBAHHBIX OPTaHOB IIPH
BBISIBIICHUH TMPOTHUBOIPABHOTO KOHTEHTa B cetH «MHTepHeT», available at: http://www.consultant.ru/
law/hotdocs/55212.html/ (Accessed 6 April 2020).
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B cnyudae ynosnerBopenus: TpeboBaHui oOpamienus PockomHamzopom co-
rinacHo yacTtu 5 ctathi 265.2 KAC PO cynpst oTKa3bIBaeT B MPUHATHH K MPOU3BOI-
CTBY aJIMUHHCTPATUBHOTO MCKOBOTO 3asBICHHS O MPHU3HAHUHM WH(OpMAIUU 3arpe-
LICHHOM, MOCKOJIBKY YKa3aHHOE€ B HEM JOMEHHOE HMMs yKasaTelb CTPaHMIbI caiTa
B MH()OPMALIMOHHO-TEIEKOMMYHHUKAIIMOHHON ceTH «HTepHeT» yke BKIIIOYECHBI B €1~
HYIO aBTOMaTH3HPOBAHHYIO HH(POPMAIMOHHYIO cucTeMy «EQnHBIN peecTp TOMEHHBIX
MMEH, yKa3aTelled CTpaHHI] CaiiTOB B WH(MOPMAIMOHHO-TEIEKOMMYHHUKAIIMOHHON
cetu «MHTEepHET» M CETEBBIX aJIPECOB, MO3BOJAIOMIMX UACHTH(PUIUPOBATH CAUTHI
B MH(OPMAIIMOHHO-TEJIEKOMMYHHUKAIIMOHHON ceTn «HTepHeT», conepskamiiue HH-
dhopMmanuro, pacnpocTpaHeHue KoTtopoil B Poccuiickoit dexneparuu 3ampericHo»
(nanee — «Enunblit peectpy»)'?. Eclu IpH yKa3aHHBIX 06CTOATENIHCTBAX IPOM3BOI-
CTBO OBbLIO OIMOOYHO BO30YXKAEHO, TO B COOTBETCTBMM C HacThlo 6 cTaThu 265.3
KAC P® cynps npekpaimiaer mpou3BoaACTBO. [louepmHyTh HHTEpECYIONy0 HHPOP-
MAaIHUIO Cy/Ibe HE MPEACTABISETCS 0C000 CIOXKHBIM, TaK KaK 00S3aHHOCTh BHECEHUS
B «EnuHBIN peecTp» MOMOOHBIX pe3yJbTATOB CYICOHBIX PEIMICHUH W pelIeHU
Pockomuanzopa mpemycmorpeHa cratbed 15.1 denmepanbHOro 3akOoHA O 3aIUATE
nadopmanm ®3-149%,

W3 yka3aHHBIX BBIIIE MIPABOBBIX HOPM HATJISIIHO YCMAaTPUBAETCS, UTO TPABOM
npu3HaHug HMHOOPMALMK WIM HWH(OPMALMOHHBIX MAaTEPHAIOB JKCTPEMUCTCKUMHU
B cetu «MHTepHEeT» M oOecreueHus: OrpaHMYEHUs] B JOCTyNe K HUM oO0ianaeT He
TOJIBKO CYJ, HO M yIIOJTHOMOUYEHHBIN OopraH. B cBs3u ¢ yeM HeOEe3bIHTEPECHBIM SIBIISI-
€Tcsl BOIPOC 00 aIMUHUCTPATUBHOM UCTIIE 110 JAHHOW KaTEeTOpUH JIell.

B nensx pemieHusi opraHu3alMOHHBIX BOIPOCOB MO aHATU3UPYEMOi mpobie-
M€ M3/1aHO MHO>KECTBO 3aKOHOB. PsJl MOA3aKOHHBIX aKTOB, HanOOJee 3HAYUMBIMU U3
KOTOPBIX sABISIOTCS CTpaTerus mpoTHUBOJEHCTBUSA dKCTpeMusMmy B Poccuiickoi de-
neparuu 10 2025 roga u AnroputM (IOPSJIOK) B3aMMOJIEHCTBUS 3aMHTEPECOBAHHBIX
OpraHoB, pa3paOoTaHHBIE B IENIAX KOHKPETU3AIMHU MOJNI0KeHUH DenepaabHOro 3aKo-
Ha oT 25 uronst 2002 r. N 114-®3 «O npoTUBOAECHCTBUH IKCTPEMUCTCKON AEATEIBHO-
cti»* u denepansHoro 3akona ot 27 mrons 2006 r. Ne 149-d3 o 3amute nadOpMa-
IIUM, Ha3BbIBAIOT B KA4YECTBE CYOBbEKmMo8 TPOTUBOACUCTBHUS dKCTpemMu3sMy B Poccum
(enepanbHble OpraHbl TOCYAAPCTBEHHON BJIACTH, OpraHbl FOCYJapCTBEHHOW BIJIACTH

2 TIocranosnenue ITpasutenscta Poccuiickoit @enepaimu ot 26 oxta6ps 2012 Ne 1101 «O enuHoit aTo-
MaTU3HPOBaHHOH MH(pOPMaMOHHOH cucteme “ENuHBIN peecTp IOMEHHBIX UMEH, yKa3aTeleid CTpaHHMI] caii-
TOB B HMH(OPMAMOHHO-TEIEKOMMYHHKAIIMOHHOH ceTH “MHTEpHET” M CeTeBBIX aIpecoB, MO3BOJSIOLINX
HAECHTU(PUIMPOBATH CaWTHl B MH(OPMANNOHHO-TEIEKOMMYHHKAIIMOHHOM cetn “MHTepHeT”, comepikariie
HHpOPMAIHIIO, pacipocTpaHeHrne KoTopoit B Poccuiickoit dexepanun 3amperieHo ™. Poccuiickas razera ot
29 okTs6ps 2012 r. ®B. Ne 249(5922).

13 @enepanbublii 3ak0H 0T 27.07.2006 N 149-D3 (pex. ot 02.12.2019) “O6 undopmanuu, M¥HPOpMAaLHM-
OHHBIX TEXHOJOTHAX U 0 3amuTe nHpopmanuu”. 2006. Codpanue 3akoHogaTenbcTBa PD. No 1 (wacts I).
T. 3448.

14 denepanbubii 3akon ot 25.07.2002 Ne 114-®03 «O npoTHBOAEHCTBHM SKCTPEMUCTCKON IESATENBHOCTI.
2002. Cobpanue 3akononarensctea PO. Ne 30. Ct. 3031.
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cyowekToB Poccuiickoit denepanum, opraHbl MECTHOT'O CaMOYIIPaBIEHUS, UHCTUTYThI
Ipa)XIaHCKOTr0 O0IIEeCTBa, OpraHU3aluy U PU3NIECKUE JTUIIA.

Opranamu, ynonHoModeHHbIMH [IpaButenbctBom Poccuiickoit ®epepannu
3aHUMATHCS MPOPMIAKTUKON dKCTpeMu3Ma Ha Tepputopuu Poccuiickoit @enepammn,
aBistoTcs [Ipokypatypa PD, MunucrepctBo BHyTpeHHUX nen PD, PockomHuanzop,
Pocnorpebnanzop, ®HC Poccun u PocankoromsperyimupoBaHue.

ITonoxxenns Ctpaternn U AJNTOpUTMA, PEryIHPYIOIIUE AEATEIBHOCTD YIIOJI-
HOMOUYEHHBIX OpPraHOB, B TOM YHCJIE [IO3TAlHble AEHCTBUS KaXXJ0ro U3 HUX, obecre-
YMBAIOT KOMIUIEKC Mep MO NPO(UIAKTUKE U IPEJOTBPALICHUIO SKCTPEMUCTCKOM Jes-
TEJLHOCTH MPHU BBISIBIIEHUH MPOTUBOIPABHOrO KOHTEHTa B ceTu «HTepHeT». Ho He
BCE MPOPUIAKTUYECKUE MEPONPUSATHS CBSI3aHBbl C NMPU3HAHUEM HMH(OpPMALUK U WH-
(OopMallMOHHBIX MaTepUaIOB SKCTPEMHUCTCKUMH 10 CyJla, B CBSI3U C YE€M, COIJIACHO
MpeIMEeTy Hallero UCCIeI0BaHuUs, MPEACTABISIETCS LEeIeco00pa3HbIM MIPOaHATH3HPO-
BaTh NO3TalHbIE JEHCTBHUSA YHNOJIHOMOYEHHBIX OpPraHOB, 32 HUCKIIOYEHHEM TE€X, YbHU
NefCTBUS CBA3aHbI C YTOIOBHON HAMPABIEHHOCTHIO SKCTpeMHu3Ma >,

OTHOCHUTENBHO TIOJIHOMOYUH MPOKYpOpa B YacTH OOpaIIeHus B CyJ B Kade-
CTBE a/IMMHUCTPATUBHOIO MCTLA [0 UCCIEAYEMOM KaTeropuu el HEONPeIEeICHHOCTh
oTrcytcTByeT. Tak, B coorBeTcTBUHU € yacThio 1 crarbu 39 KAC P® npoxkypop Biipase
0o0paTUTbCA B CyJl C aIMUHUCTPATUBHBIM UCKOBBIM 3asIBJICHHEM B 3aIUTY MpaB, CBO-
0071 1 3aKOHHBIX MHTEPECOB I'Pa)</laH, HEONPEICIEHHOTO KPyra JIMIl WIN UHTEPECOB
Poccuiickoii ®eneparun, cyobexkroB Poccuiickoit denepanuy, MyHHUIUTAIBHBIX 00-
pa3oBaHUii, a TakkKe B JIPyTUX CIydasx, IPeIyCMOTPEHHBIX (eaepalbHbIMU 3aKOHA-
mu. K Takum 3akoHam 1o naHHO#M mpoOieme cieayeT oTHecTH DenepanbHbld 3aKOH
o 3amute nHGopMmarmu N 149-D3, koTopeIi comepkUT B cTathe 15.3 mpeanucanue
I'enepanbHOMY TIpokypopy Poccuiickoit denepannu win ero 3aMEeCTUTENSIM 00pa-
mAaTeCs B (eliepalbHblii OpraH UCIOJHUTEIHLHON BIACTH, OCYIIECTBISIOMNN (PyHK-
UM 110 KOHTPOJIIO M HaJ30py B cepe CpeicTB MaccoBOW MH(POPMALIUH, MAaCCOBBIX
KOMMYHHKaIUi, UHHOPMAILIMOHHBIX TeXHoJoruil u cBssu (PockomHanzop), ¢ Tpedo-
BaHUEM O MPHUHITHHA MEP MO OIPaHUYCHUIO JOCTYyMa K MHPOPMAIIMOHHBIM pecypcam,
pacIpOCTPaHSIOMUM TaKyl0 HH(POPMALMI0 3KCTPEMHUCTCKOTro Hampasienus; dejne-
panbHbIid 3aKk0oH OT 25 uronsa 2002 roma Ne 114-03 «O npoTuBOAEHCTBUU IKCTpE-
MUCTCKOW NI€ATEeNIbHOCTH», B MyHKTE 1 cTaThu 1 KOTOPOTO JAaHO MOHSITHE 3KCTpe-
MHUCTCKOH JEATENbHOCTH, & CTaThsi 6 OOSM3bIBaET MPU OTCYTCTBUM OCHOBAaHHWM JUIS
MPUBJICYEHHS] K YTOJIOBHON OTBETCTBEHHOCTH OOBSBHUTH MPENOCTEPEKEHUE B IUCH-
MEHHOH (opMe PYKOBOAUTETIO OOINECTBEHHOTO MM PEIMIMO3HOTO OOBEAMHEHUS
1100 PYKOBOJAUTEIO WHOW OpPraHU3aIMH, PYTUM COOTBETCTBYIOIIMM JIMIIaM O HEJ0-
IIyCTUMOCTH OCYILIECTBIIEHUS SKCTPEMUCTCKOM AEATEIbHOCTH.

15 M3HavanbHO OTOBOPUMCH, YTO psAJ Ha3BaHHBIX OPpraHOB MMCIOT LECJIEBYIO HAIIPaBJICHHOCTbL IIO BBISABJIC-
HHUIO Z[ei[HPIfI OKCTPEMHUCTCKOI'O XapakTepa, npe€aycMarpuBarOliux YrojJoBHYIO W aIMHHUCTPATUBHYIO OT-
BETCTBEHHOCTB, B CBA3U C YEM UX ACATCIIBHOCTD HE ABJIACTCA NMPEAMETOM HAICTO UCCIICIOBAHUA.
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Cogepiienne npopuiIakTHYeCKUX MEpP MO BBISBICHUIO SKCTPEMHUCTCKHUX MPO-
SIBJIGHUN Ha MpOKypopa Bosnaraercs Takxke IIpukasamu ['eHepanbHO npoKypaTyphl
P® N 159 n N 596°. B xauecTBe aJMHHUCTPATHBHOIO HCTIIA HA3BIBAET MPOKYpOpa
Takke JacTe 1 crareu 265.1 KAC PO.

AHanu3 NepeyrclICHHBIX BbIIIE HOPMAaTUBHBIX NPABOBBIX aKTOB JAEMOHCTpPH-
pyeT, 4To 1o o0cyxraemMoii mpobieMe MPUOPUTET B Ka4eCTBE MCTHA OTAAH MPOKYpO-
Py H, KaK MpaBUiIo, B CyJl C aIMUHUCTPATUBHBIM UCKOM oOparaercst oH. M ecnu oT1-
HOCHUTEJIBHO MPOKYpOpa HE BO3HUKAET BOIIPOCOB, TO KTO K€ OTHOCUTCS K «HUHBIM JIH-
nam», ykasanasIM B yacTH 1 ctateu 265.1 KAC P®, npoueccyanbHas HopMa He pac-
KpBIBA€T, HO OTCBUIAET K 3aKOHAM, PETYJHUPYIOIUM MNpoOJieMy MpeaynpekIeHUs
Y OTpaHUYEHMS SKCTPEMHUCTCKOM AESITENIbHOCTH. B 1ensiX MpoTUBOAEUCTBUS SKCTpe-
MHUCTCKOM JESTeNbHOCTH, KaK 3TO ciexyeT u3 craTbd 5 DenepanbHOro 3akoHa
Ne 114-®3 u Crpareruu, ¢enepaibHble OpraHbl TOCYIAPCTBEHHOUN BIIACTH, OpTaHbI
roCy/IapCTBEHHON BiacTH cyOBekTOB Poccuiickoit denmeparyu, opraHbl MECTHOTO
CaMOYIPaBJICHUS B MpejesiaX CBOEH KOMIIETEHIMH B MPHUOPUTETHOM IOPSIIKE OCY-
LIECTBIISIOT NMPO(UIAKTUYECKHE, B TOM YHCJIE BOCHHTATENbHBIC, POMAraHJUCTCKIE
MeEpBI, HAIIPABJIEHHBIE HA NPEIYNPEXKIECHUE IKCTPEMUCTCKON JesATeNbHOCTU. Tak, ec-
JIM TIPU3HAKU SKCTPEMH3Ma BBISIBICHBI B I€ATEIHHOCTH OOIIECTBEHHOTO WM PEITUTHU-
03HOTO OOBEIMHEHUS, TO CTaThsl 7 yKa3aHHOW HOPMBI MPEJOCTaBISET NMpaBo Qere-
paJIbHBIM OpPTaHOM HCIIOJIHUTENILHON BJIACTH, OCYIIECTBISIONMM (GYHKIMU B chepe
TrOCy/IapCTBEHHOM PETUCTPAllMd HEKOMMEPYECKHX OpraHHu3alfii, O0O0IIeCTBEHHBIX
00BEAMHEHNH W PEJIUTMO3HBIX OpraHu3anui (mamee — QenepaibHblii OpraH rocy-
JAPCTBEHHOM PETUCTpaluM), a TAKKE €ro COOTBETCTBYIOLIUM TEPPUTOPUAIBHBIM Op-
raHaM BBIHECTH MUCbMEHHOE MPETyNpeKICHUE.

Heckonbko yke, yeM y MpOKypOpoOB, paauyc pearupoBaHus MuHHCTEpCTBa
IOCTHIIMHU ¥ €T0 MOJAYMHEHHBIX OPraHoB, YTO 00bACHAETCA crielu(UKoil ux QyHKIUH.
B coorBerctBuu ¢ 1. m. 30.28 m. 7 Tlonoxxenuss o MunuctepctBe roctuiiun Poccuii-
ckoii denepaunu ¢enepanbHbIl CHMCOK SKCTPEMHCTCKUX MAaTepUasoB, IepeueHb
OOIIECTBEHHBIX 00BEIMHEHUN U PETMTHO3HBIX OpTaHU3aIlfii, UHBIX HEKOMMEPUECKUX
OpraHM3allMii, B OTHOIIEHUU KOTOPBIX CYZOM MPHUHATO BCTYIUBIIEE B 3aKOHHYIO CHITY
peleHrne O JTUKBUIAIMKM WJIU 3alpeTe JESTeNbHOCTH 10 OCHOBAHHSIM, MPEIYCMOT-
PEHHBIM 3aKOHOZATENbCTBOM Poccuiickoit ®eneparmy, Bener Munroct?’. Cootser-
CTBEHHO, €CJIH JCATEIIbHOCTh OOIIECTBEHHBIX O0bEAMHEHHUI U PEIUTHO3HBIX OpTraHu-
3alMid IPUOCTAHOBJIEHA B CBSA3M C OCYILLIECTBIEHUEM UMM 3KCTPEMHUCTCKOU JesTellb-

16 [Tpuka3 TenepanbHOii IpoKypaTypsl Poccuiickoil @enepanuu or 16 mapra 2016 roga N 159 «O nopsiaxe
peanu3anuy IpoKypopaMy MOTHOMOYHIT ITO HAIIPABICHHUIO B CYH 3asABICHUH O MPU3HAHIN HHPOPMAIMOHHBIX
MaTepraJioB SKCTpeMHUCTCKUMMY; [Iprka3 ['eHepanbHON MpoKypaTypsl Poccuiickoit @enepamyu ot 26 aBrycra
2019 1. N 596 «O6 yTBepkaeHNH MHCTPYKINH O TIOPSIKE PAaCCMOTPEHHUS YBEAOMIICHHI O PaclpoCTpaHsIeMOi
C HapylLICHHEeM 3aKoHa HH(POPMAIMH B HHPOPMAIMOHHO-TEJICKOMMYHHUKAIIMOHHBIX CETSX, B TOM YHCJIE B CETH
“UHTepHET M.

17 MMonoxenue o MunucrepctBe roctuiuu Poccuiickoit @enepaunun yTBepx)aeHo YkazoMm Ilpesuaenta
Poccuiickoit @eneparmu ot 13.10.2004 Ne 1313. Cobpanue 3akononatensctsa PD. 2004. N 42.
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HOCTH, B ME€pPEUEHb CIUCKA OpraHU3alMil BHOCATCS M3MEHEHUs u nmyOnukyroTcs. Ho
MMOMHUMO PETUCTPALIMU CTaTyca U U3MEeHeHHus B HeM MunioctoM Poccun u nogunHeH-
HBIMH OpraHaMH MOTYT OBITH BBIHECEHBI NMPEIyNPEeKACHUS 00 YCTpAaHEHUH Hapyllle-
HUH yUpeauTeNno peJakiiy, IIABHOMY PEeJaKTOpy CPEeICTBa MacCOBOM MH(pOpPMALUU
C yKa3aHUEM KOHKPETHBIX OCHOBAHMHU W JOIYIIEHHBIX HAPYyIIECHUH, B CIIy4ae BBISAB-
JeHusl (paKTOB pacIpOCTPAHEHUSI SKCTPEMUCTCKUX MAaTEPUAIOB Yepe3 CPEeICTBO Mac-
COBOI MH(OPMAINH, BBISBICHUS MTPU3HAKOB SKCTPEMHU3MA B JIEATEIBHOCTH MEYaTHO-
ro opraHa, TeJepaJuOBElIaHNs, HHbIX CPEICTB MAaCCOBBIX KOMMYHMKalui. HeBbimosn-
HeHHE TpeOOBaHUU MpeayNpeKIeHUs MOo3BoNIseT MuHIOCTY oOpaTuThes B Pockom-
HA/I30p C XOAAaTaliCTBOM 00 OrpaHMYEHUHU JIOCTYMNAa K HKCTPEMHUCTCKUM MaTepHuajiam
1160 oOpaTUThCS B CyJI, KaK, HAaIpUMEp, C UCKOM O JIMKBUAauuu Penurnosnoit opra-
HU3aIUHN «YTpaBieHdeckuii nentp Cauereneii Merossl B Poccum» e,

PockomHamzop, peanusys cBou (yHKIHMH, oOecreuynBaeT OrpaHHUYCHHE JI0-
CTyna Ha TeppuTopun Poccum kK MHTEpHET—pecypcaM W MPUHUMAET pelieHue o 0io-
KHPOBKE JIOCTyNa K MH(GOpPMANUU B CIydasx IMOCTYIUICHHS TpeOOBaHUH OT rocyiap-
cTBeHHBIX opraHoB. U3 mokmama H. [larpymeBa cnemyet, uto B 2018 r. TonbpKo Ha
tore Poccum PockoMHam30poM OBLIO 3a0JIOKHPOBAHO OKOJIO 88 THICSY HHTEPHET-
CalTOB C AKCTPEMHUCTCKON U TeppopucTrueckoil nudopmanueit. Eme Gonee, uem co
100 ThICcsiu TakuX pecypcoB, Obliia yaajieHa MpoTUBOIpaBHas uHpopmManus. Pockom-
HaJ[30POM CaMOCTOSITEIBHO ObLIO oOpaboTaHo mopsiaka 460 TeicsSd oOpaieHui 00
0o0OHapy>KEeHUH MPOTUBOIPABHONW HHPOPMALIUHN SKCTPEMUCTCKON U TEPPOPUCTUUECKOM
HaNpPaBJIECHHOCTH, UCTIONHEHO Oosiee 50 ThicAY CyneOHBIX pEIIeHUI O 3ampere K ee
pacmpocTpaHeHnio™’,

IIpaBoBble aKThl O B3aMMOACHCTBUM IMO3BOJIAIOT IMPOKYPOPY WM HHOMY
YIOJIHOMOYEHHOMY JIMIly NpPU HaJHMYUHM MEPEYHCICHHBIX JTOKYMEHTOB OOpaTHTHCS
¢ TpeboBaHUEM 00 OTPaHWYEHUH JOCTYIA K SKCTPEMHCTCKAM MaTepualiaM He B CY/,
a B PockomHaazop. JlanpHelmas nemnoyka IeHCTBUI: TpeOOBaHUS K ONEpaTopy pe-
ecTpa, yBeJIOMJICHHE IMpOBaiiiepa XOCTUHTA O BKIIOUYEHHH JOMEHHOTO MMEHH WIH
yKazarenis cTpaHHIbI caiiTa B EnuHbli peecTp, yBelomiieHHe Bilajeiblly caiTa o0
yAaJleHUd HMHTEPHET-CTPAHUIbI C 3alpelleHHONd WH(pOpMAaIHei, OCYIIeCTBISIETCS
noj KoHTposeM PockoMHanzopa. Ilpu HeBbIONHEHUN TpeOOBaHUM HpoBaiinep Xo-
CTUHTA 00s513aH OJIOKUPOBATh MHTEPHET-CTPAHUILy WJIM CAWT MOJHOCTHIO, T.€. OTrpa-
HUYUTH OCTYyN K HeMy. COOTBETCTBYIOLIME U3MEHEHHs BHOCATCS MuHioctoMm B Enun-
HBIH peecTp.

[IpoBaiinep XOCTHHra, onepaTrop CBSA3M WIM Bjajejel] caidiTa BIpaBe COIJa-
CHUTBCS C OJIOKUPOBKOW MIJIM OCTIOPUTH YKa3aHHBIE IEHCTBUSL B TEUCHUE TPEX MECSIICB

18 Pemenne Bepxosroro Cyna P® or 20 anpens 2017 r. N AKITM17-238. available at: sudact.ru (Accessed 2
April 2020).

19 Cm.: Brictymnenue cekperaps Cosera 6esomacHocTd Poccuu Huxonas Ilarpymesa, available at:
https://rg.ru/2019/09/13/reg-ufo/patrushev-na-iuge-rf-zablokirovano-okolo-88-tysiach-ekstremistskih-
sajtov.html (Accessed 6 April 2020).
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co JHA npuHATHS pemeHus Pockomuanzopom B ¢y B nopsaake crateu 218 KAC PO.
Heckonbko Mo-MHOMY CKJIQABIBAETCS CUTYyallMsl, €CIU YHIOJHOMOUYEHHOE JIMI0 00pa-
mjaercd B cyA. B gaHHOM ciydae mpoBaiiznep, onepaTtop WM BiaAelel] UMEIT BO3-
MOKHOCTh TPEICTAaBUTh CBOM JOKa3aTeNIbCTBA, TPeOOBAaTh CyHeOHOHM 3KCIEepPTHU3bI
1, BO3MOXHO, OTCTOSATh CBOIO MO3HMIHKI0. HO 3T0 HE mpeaMmeT Halero uccieaoBaHusl.
311ech K€ BaXXKHO TO, YTO KOHEUHBIH pe3yabTaT pemeHus PockoMHaa3opa uim pene-
HUS CyJa OJIMHAKOB — BHeceHHWe B «EmmHBIN peecTp» 3ampenieHHON WHGOpMaIUu
U MaTepUaJIOB, UX KOH(HUCKAIIHS.

Ha nam B3y, neiicTBUs yIOJHOMOUYEHHOTO JINIIA, TOCTaTOUHBIE JUIsl o0Opalle-
HUsA B PockoMHaa30p, 10CTaTO4HBI U 11 oOpatieHus B cyl. CieoBaTesIbHO, 3aKOHO-
MepeH BBIBOJ, YTO KOMIUIEKC MPO(GUIAKTHUECKUX ICHCTBUI, HallpaBJICHHBIA Ha IMPH-
3HaHMe MH(OpMaLUH, CoAepKalllel MPU3HAKKA SKCTPEMU3MA U MpeKpallieHue K Heil J10-
CTyTa, mpeaycMOTpeHHbIH HopMaMu DenepabHbiX 3akoHOB Noe @3-114 u Ne d3-149,
peanu3yeMblii BO B3aUMOJEHCTBUM YIIOJHOMOUYEHHBIMU OpraHaMH, KOTOPBIMH SIBJISI-
IOTCA MpoKyparypa, PockomHanzop, MunnctepcTBo roctuiimu PO, MoXHO paccMmart-
pUBaTh Kak JOCYJeOHBIA MOPSAOK NMPH3HAHUS WH(POPMAIWHU, Pa3MENIEHHOW B HH-
(hOopMaIMOHHO-TEIEKOMMYHHKAIIMOHHBIX CETAX, B TOM 4ucie B ceTd «VHTepHEeT»,
uHpopMmaImeit, pacnpoctpaneHrne kotopoil B Poccuiickoit @enepanyu 3amnperieHo.
[TockoisibKy Hac MHTEpECYET MPOLEypHas YacTh KaK YCIOBHE Ul UCKA, & HE MPOLIEC-
CyasbHasi, TO JUIsl HAC Ba)KEH MOPOT, ONpPEEIIAIONINN TOHATHE «JI0CyAe0HOe pU3Ha-
HHE HHPOPMALUHN SIKCTPEMHUCTCKOIL. . . ».

Koncturynus P® B 4. 2 cT. 45 yka3bIBaeT, 4TO KaXKIblil BIPABE 3aLIUILATh
CBOU IpaBa M CBOOOJBI BCEMH CHOCOOaMHM, HE 3alpEUICHHBIMU 3aKOHOM, TO €CTh B
CcyneOHOM, aIMUHHCTPATUBHOM, TPAKAAHCKOM M B HHOM ropsiake. Ho uHOM mopsaok
MOXeT OBITh KaK «JOCYJIeOHBIM», TaK M «BHECYACOHBIM». 3/1€Ch CIIOKHO HE COTIJIa-
cutbes ¢ I1LA. KypblHAMHBIM B TOM, YTO peanu3alysi KOHCTUTYLUOHHO NMPU3HAHHBIX
CHOCcO0OB 3aIIMTHl HAPYIICHHBIX MPaB 3aTPyIHEHAa BBUAY OTCYTCTBHUS B (hemepalib-
HOM 3aKOHO/IaTeIbCTBE eAUHOT0 mopsiika peanusanuu (Kuryndin, 2018:77-94).

VYuuThiBas BO3HUKAIOLIME YXE ceifuac BOMNPOCHI, HEOOXOIUMO YCTAHOBHUTH
KPUTEpUHU 00s13aTeIbHBIX JE€HCTBUN YIOJIHOMOYEHHBIX OPIaHOB OTHOCHUTEINIBHO J10CY-
NeOHOTO TopsaKa MPU3HAHUS MH(POPMAIIMH KCTPEMHUCTCKON M 3ampelieHHon. B 1o
e BpeMs BCE BO3MOKHBIE MEPOIPUATHUS 10 O0pb0e ¢ IKCTPEMH3MOM JIOCTATOYHO
MOJIHO 3aKOHOJATEJIbHO MpOopaboTaHbl, PacHpelesIeHbl MEXIY YIOJIHOMOYEHHBIMU
OpraHaMH U Ha3bIBAIOTCS 8HecyOeOHbiMu. KpoMe Toro, nmepeueHb Npo(uiIakTuIecKux
MEPONPUATHIA 10 OOpbOE C IKCTPEMU3MOM U NEPEYEHb OPraHOB, UX PEAU3YIOIIUX,
OCTaJICsl IPEXKHUM, B TOM 00beMe, Koria uccienayeMast npobieMa paccMaTpuBallach B
nopsiike ocoboro npousBonacTsa. [lomaraem, Heo6XxoauMa KOppessys BO BCeX IMpa-
BOBBIX HOpMax, PEryJUPYIOLIMX IPOTUBOAEHCTBUE SKCTPEMHU3MY € YUETOM IOJIOKE-
Huil KAC P®, HO MOCKONBKY HET pa3bsICHEHUM, ONPEACIIAIOIUX MMOHATHS U KpPHUTe-
PUM OCYIIECTBIICHHUS «IOCYJEOHOrO MOps/AKA MPU3HAHUS...», KaK TaKOBbIE T€ MU
UHBIE JCHCTBHS YIIOJTHOMOUYEHHBIX OPTaHOB HE MOTYT OLICHUBATHCS.
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[Tpobnemy TEpMHHOJIOTHH B MOHSATHIHOM amnmapaTe MbITAIUCh PEIIUTh MHO-
THE aBTOPbI, HO KPUTEPUH, Pa3TPaHUYMBAIONINE YKa3aHHBIC TEPMUHBI, HE BhIpaboTa-
HBI JI0 HACTOSIIIIETO BpeMeHU. [IpommiocTpupyem Tpu TOUYKH 3peHus. Tak, Hampumep,
[TanoBa W.B. 0TOXIECTBISIET MOHATHUS «O0CYOEOHOE» U «NpemeH3UOHHOe», PaccMat-
puBas UX Kak 005S3aTeNbHYIO CTaINI0, HEOOXOAMUMYIO TS JaIbHEHTIIET0 0OpaIieHus B
cyneOHbIe OpraHbl, ¥ C TAKOW TOYKOM 3pEHHUs CIIeIyeT COTJIACUTHCS, TIOCKOJIbKY JaH-
HBIE MTOHATHUS UMEIOT OJJMHAKOBBIE OCHOBAHMS U JEHCTBUS, HO TEPMUH «IIPETEH3NOH-
HBII» OPUCHTUPOBAH JUI CIOPOB C YYacTHEM HPEANPHUITHN, a TEPMHUH «I0CYIcO-
HBII» — JUIs WHBIX criopoB. Ilox necyOdedOubiM PacCMOTpEHHEM aBTOpP MOHUMAET
«pPacCMOTPEHUE aJIMUHHUCTPATHBHOTO CIOpa aJAMHUHUCTPATUBHO-IOPHCIUKIIHOHHBIM
OpraHOMY, UYTO MPECTABIIAETCS HE COBCEM YETKHUM U MOJHBIM omnpenenenueM (Pano-
va, 2009:143-179).

CoBepiieHHO MHOE ompezeneHne AaeT A. MuHaIIKuH, cyuTas JocyaeOHOoe
o0aJloBaHUE aJbTEPHATHBOW CYICOHOMY pa3OMpaTeNbCTBY MEXKIY TpaKIaHAMH,
IOPHIMYCCKUME JIMIAMH U TOCYJapCTBEHHBIMU, MyHUIMIAIbHBIMA opranamu (Mi-
nashkin, 2007:29-33).

Unmoctparnmeit TpeThelt TOUKH 3peHHUsl SBISIETCS MpaBoBasi HopMma crathu 11.1
®enepanbHoro 3akona Ne 210-03: «IIpeamer mocynebHoro (BHecyneOHOTo) oOxa-
JIOBAHUSA 3aABUTENEM pelleHui u...»%, Te TepMUHBI I0CyNeOHBI U BHECYIeOHbI
OTOKJIECTBIISFOTCSI.

[TpuBeeHHBIC TOYKH 3pEHHS HATJISIHO IMOKA3bIBAIOT OTCYTCTBHE E€IUHOTO
MOHUMaHUSl TEPMUHOB O «BHECYIEOHOM» U «JIOCYIeOHOM OOXKalOBaHUM», W OTHU
npuMepsl He eAnHUYHBL. OHAKO €CM caM 3aKOHOJATeNb HE MPUACPKUBACTCS YeT-
KOCTH TOHATUH NPUMEHEHHBIX TEPMHUHOB B IPABOBOH HOpPME, OTOXIECTBISS WU
CMEILUBAas UX, TO CJIOXHO JKAATh ONPEIEICHHOCTH B IIPABOBOM I10JIE © OTHOCHTEIIBHO
UCCIIeTyeMOi TPOOIEMBI.

W3noxenHoe mpeasapseT BOIPOC, MOKHO JIM OLIEHUBATh JIEATEILHOCTh YIOJI-
HOMOYEHHBIX OpPraHoOB IO TNPO(HIAKTHKE 3KCTPEMHU3Ma [0 BBEACHHS YCIOBHIA,
npeaycMoTpeHHbIX cT. 265.2 KAC PO, cuuraBurytocss paHee BHeCyqeOHOM, KakK 10-
CyIeOHYI0 B YacTH NMpU3HAHUS WHPOPMAIIUN SKCTPEMHUCTCKOM, PacIpoOCTpaHEHHE KO-
Topoi B Poccuiickoil @enepaiinu 3anpeileHo B HACTOsIIIee BpeMs M0cjie BHECEHHbIX
U3MEHEHUN B 3aKkOoHBl. Ham mpencraBisieTcs, 4TO 3TO BIIOJHE MPHEMIIEMO, €CIIH,
OTIPENICNIUBIINCH C TIOHUMaHUEM COJIEPYKAHUsI TEPMHHOB, Pa3feiIUTh MPOpUIaKTHYIC-
CKHE Mephl Ha BHecyaeOHble U jaocyneOHble. LlenecooOpa3Ho oleHUBATH Mepevrc-
JICHHbIE ANTOPUTMOM JEHWCTBUS yIOJHOMOYEHHBIX OPraHOB BIUIOTH IO OOpaIlieHUs
B POCKOMHAaI30p Kak OXBaTbIBa€Mble MOHATHEM «O00CYOeOHblll NOPAOOK NPU3HA-
HUsA...», a Takue MPO(UIaAKTUIECKHE MEPOIIPHUATHS, KAK MOHUTOPUHT, BOCITUTATEIb-
HBIC ¥ MHBIE HAMPaBJICHUS OOPHOBI C SKCTPEMHU3MOM CUHTATh 8HECYOCOHbIMUL.

20 denepanbHblii 3aKk0H 0T 27.07.2010 Ne 210-®3 «O6 opraHu3alMK MPeIOCTaBIEHNS TOCYIAPCTBEHHBIX H MYy-
HUIUNAIBHBIX yeryr» (B pea. ot 27.12.2019). Cobpanue 3akoHogatenberea PO. 02.08.2010. Ne 31. Cr. 4179.
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Taxoke cieayer B paMKax JaHHOTO aHalln3a OOCYIUTh €llle OAUH HEMaJOBakK-
HBI Bompoc. BkitoueHHble B MPOYUIAKTUYECKUI UK TOCYIapCTBEHHBIE OpraHbl,
HE SBJISSICH CIIELMAINCTAaMU, SKCIIEpTaMH, HE BCETrJa MOT'YT 1aTh KOPPEKTHYIO OLEHKY
MaTrepHajgaM, Ha OCHOBE KOTOPOH MOXHO BBIHECTH NPEAOCTEPEKEHUS, ONPEACIUTh
TOT WX WHOW MaTepHuall KaK 3KCTPEMHUCTCKHN. B ciaydasx COMHEHWH OTHOCHUTEIBHO
conepxanusi nHpopmamu B ceTu «VHTepHET» W MHBIX MAacCOBBIX KOMMYHHKAIIHAX,
MH(POPMALMOHHBIX TEXHOJOTHX, NMPOKypaTypa W JIpyrue OpraHsl BO BHECYIEOHOM
MOPSZIKE MPOBOJAT SKCIEPTU3Y M HEPEIKO KOMILJIEKCHYIO (JIMHIBUCTHYECKYIO, MOJIe-
KYJISIPHO-T€HETUYECKYI0, KOMIBIOTEPHO-TEXHUYECKYIO, (POHOCKOMMYECKYI0, MHPOP-
MaIMOHHO-aHATUTUYECKYI0, MCUXO(U3UOIOTMYECKYI0 U JpPYTHUe) B COOTBETCTBYIO-
X yupexaeHusx. Ecim ucxoaute u3 aBroputetHoro MHenus E.W. Tansmwunoi
(Galyashina, 2018:25-41), To «mpwuiuia mopa, Korjaa Hy»KHO, YTOOBI MaTepHUalibl Mac-
COBOIl KOMMYHHUKAITUH, BOBJIEKaeMble B TOAOOHBIE KOH(IIUKTHI, 005S3aTENBHO MO-
BEprajiuch CyeOHoi skcriepTusey». Ilpu 3TOM aBTOp CUMTAET, 9YTO UMEHHO CyaeOHas
JMHTBHCTUYECKAsl SKCIIEPTHU3a NMPU3BaHa YCTaHABIMBATH BCE CYIIECTBEHHBIE 00CTOS-
TEJILCTBA M (PAKThI, HEOOXOIUMBIE KaK TOKAa3aTeIbCTBA ISl IPABOBON KBATH(PHUKALINU
nHPOPMALIUU U TEKCTa UH(POPMAITMOHHBIX MAaTEPHUAIOB Ul ONPEICIICHHS UX B Kade-
CTBE DKCTPEMHUCTCKHUX.

Bpemsi noxa3piBaHHsI TOrO, YTO CIOPHBIA MaTepuaj SIBISETCS SKCTPEMUCT-
CKHUM, TPHU3BIBAIOIINM K OCYIIECTBICHHIO JEATEIHLHOCTH TaKOTO pojaa, 000CHOBBIBA-
IOLIUM WJIM OIPaBJBIBAIONINM HEOOXOJMMOCTh €€ OCYIIECTBJICHHUS, BO3JIOKEHO Ha
aIMHUHHUCTPATUBHOTO MCTIA, T.€. HA MPOKYpPOpa U WHBIE aJIMUHUACTPATHBHBIC OPTaHbI.
3aKJII0UYEHUE CHEeUATUCTA, SKCIIEPTOB MOXKET OBbITh MPEACTABIEHO B CyJ B BUJE IPHU-
JIOKEHUS K aIMUHUCTPATUBHOMY MCKY KaK OJHO M3 JOKa3aTeNbCTB. Takoe 3aKiroue-
HHE MOXXET SIBUTHCS JI0KA3aTelIbCTBOM, HA KOTOPOM OCHOBAaHO TpeOOBaHUE YIOJIHO-
MOYEHHOT'0 OpraHa Juisl peabsBIeHUs TpeOoBaHUi K PockoMHaa30py B LieisX orpa-
HUYEHHS JOCTymNa K nHpopMauuu, nHHOPMAIIMOHHEIM MaTepuanaMm B cetu «UHTep-
HET» B CBA3U C 3KCTPEMHUCTCKOM HampaBieHHOCTbIO. M 311ech ciiellyeT COTJIacUThCs
¢ muennem M.B. Kpos, H.A. Parunosoii, H.B. BonoauHo#i, koTopsie 060CHOBaHHO
OTMEYAIOT, YTO MO PSAYy KPUTEPHEB MPOKYPOP, CIENOBATENb WM CyIlbsi CIHOCOOHBI
JaTh TPEIBAPUTENFHYIO OIIEHKY KadecTBa MOAroTOBIEHHOro 3akmoueHust (Kroz,
Ratinova, Volodina, 2017:100-105). [leiicTBUTEIBHO, B psijiec CIIy4aeB 3TO MPEIACTaB-
JSITCSl BOBMOXKHBIM M Pa3yMHbBIM, COTJIACYIOLIUMCSI ¢ HNOHATUSMHU B OIpEIeIeHHSIX
u popMyIUPOBKAX, KOTOPbIE pacKpbIBatoTCs B cTraThe 2 3akoH Poccuiickoit denepa-
mun «O cpeactBax maccoBoi nHpopmarmm» (nanee — O3 «O CMUN»), uyto HabmoO-
JlaeM B HMcKe npokypopa PecrnyOnnku bamkoprocTan o nmpu3HaHUM MEYaTHBIX MaTe-
puanoB M.JLU. «OTKkpoBeHHs JIIOIM HOBOro BeKa. TolKOBaHHE OTKPOBEHUI» 3KC-
tpemuctckuMu. CyneOHas Kojulerus 1o rpaxaaHckum jnenam Bepxosnoro Cyna Pec-
nmyOsmkn bamkoproctaH OTKIIOHMIIA aneJuUIAIIMOHHYIO Kajlo0y M COTJIaCHIIach C BBIBO-
nom Kuposckoro paiionHoro cyna r. Y¢sl 00 00beKTUBHOCTH 3aKJIIOUYEHUS SKCIIEPTa,
MPECTaBICHHOTO TTpoKypopoM. CyneOHas KoJuleTusi ykasaia, 9To, Jake He o0yiagas
CHEIMaTbHBIMU MTO3HAHUSAMH B 00JIACTH JIMHTBUCTHKH, TICUXOJIOTHH, PEIIUTHOBEICHUS
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Y MHBIX HAayK, BO3MOXHO NMPUITH K BHIBOJAAM O HAJIMYMU B MPEICTABICHHBIX TEKCTaX
YHUUMKUTEIbHBIX BBICKa3bIBAHUN B OTHOILEHUU MPEACTaBUTENEH MHBIX HAIIMOHAJIb-
HOCTEH U pac, MPU3BIBOB N30aBUTHCS OT UX HETATMBHOTO, TI0 MHEHHUIO aBTOPOB, BO3-
NeiCTBUS Ha PYCCKHX JIFO/Iei >,

Ho mopoi#i Marepuan MOKET UMETh CIIOKHBIN TEKCT, TPEOYIOMUH OOIBIIIOTO
o0beMa MmpoeCCHOHATIBHBIX 3HAHUI B PA3IUYHBIX HANPaBICHUIX JesTeIbHOCTH. [ e-
HEPAJIBHBIN IPOKYPOP, MOAUYNHEHHBIE IPOKYPOPHI U MHBIE TOCYJapPCTBEHHBIE OPraHbl,
HE SIBJISISICH MHOTOTIPO(MUIBLHBIMH CITEIIMATUCTaAMU, JAJIEKO HE BCET/ia CIIOCOOHBI JIaTh
U COOTBETCTBYIOIIYIO Kau€CTBEHHYIO OLEHKY MH(pOpMaluy, HHPOPMALMOHHBIM Ma-
tepuanam. COOTBETCTBEHHO, OHHM BBIHYK/IEHBI PUOETHYTH K 3aKJIIOUYEHUIO KBAIH(U-
LUPOBAaHHOIO CIELMAIUCTA WIH 3KCIEpTU3e. B cBOEM HCCIEN0BaHUU YKa3aHHBIC aB-
TOpBI 00paIalOT BHUMAaHUE Ha Pa3IMYHBIA MOAXO0l U METOJIMKU OCYIIECTBIICHUS IKC-
MEPTU3 M0JOOHOTO HATIPABJICHUS B MIPABOOXPAHUTENBHBIX OpraHax, I/l MpeBaIupyeT
MHEHHUE O TOCTaTOYHOCTH JIMHTBUCTUYECKOIO aHAJIN3a, B TO BPEMs KaK B HKCIIEPTHBIX
yapexaenusix @Cb m MuHHCTEpCTBa FOCTUIIMN YTBEPMIIOCh MHEHHE O HEOOXOIMMO-
CTH BKJIFOUEHUS [ICUXOJIOTOB B 3KCIIEPTHBIE TPYIIIIHL.

[To nannomy moBoay B coBmecTHOU crathe JI.B. CaBunos, E.A. Jlopoxun-
ckas, A.B. Curapes (Savinov, Dorozhinskaya, Sigarev. 2015:209-222) momnarator,
YTO DKCHEPTU3A IKCTPEMUCTCKUX MATEPUANIOB JOJDKHA MMETh CUCTEMHBIN XapakTep,
BKJIIOYaTh HE TOJIBKO JTMHIBUCTHUYECKOE UCCIEAOBAHUE U IICUXOJOTHYECKYHO OLEHKY
TaKUX MATCpUAJIOB, HO U aHAJIN3 COLUAJIBHBIX, MOJIUTUYCCKHUX CMBICIOB U KOHTCK-
CTOB, a4 TaKK€ UX HOPUANYICCKYIO OLICHKY. Hx BbIBOJ CBOJUTCA K TOMY, YTO TOJIBKO
KOMILJIEKCHAsI SKCIIEPTH3a CIIOCOOHA OTBETUTH, KAKOBHI MOOYIUTEILHBIE MOTUBBI JIJIS
CO3JIaHMsI YKCTPEMHUCTCKOTO MaTepuaa Wik HHGOpMaIK 1 B YeM 3aKJIFOYAIOTCS CO-
UAJILHO 3HAYUMBbIE L€ TaKUX JEeHCTBUM.

He onposepras u3noxeHHbIE MHEHUS, 32 UCKIIFOUEHUEM IOPUAMYECKON OLIeH-
KU, SIBIISIOIIEHCS TPEpOraTUBOi Cy/a, FOPHINYECKOro oprana Ju0o MpoKypopa B JaH-
HOM Clly4ae, OTMETHM, YTO KaXKAblil U3 aBTOPOB IpaB, IOCKOJIBKY BCE CIIOCOOBI IpHU-
MEHHMMBI, HO TOJIbKO B COOTBETCTBUU C COAep)kaHHeM MarepuanoB. Kakue Obl He cy-
IECTBOBAJIM TOYKHU 3PEHMsI, IPOKYPOPHI IIOCTYIAIOT B OTAEIBHO B3SATOM CIy4ae CO-
0o0pa3HO BBIABICHHBIM MaTepuajlaM, HCIONb3ysl B KadecTBE H3KCIepTa y4eHOro-
TCOPCTHKA, KaK IIPAaBHUJIO JIMHI'BUCTA, 1100 IIPpUBJICKAA AOMOJHUTECIBbHO U UHBIX CIIC-
LUAJIHCTOB.

[IpencraBineHHOe aIMUHUCTPATUBHBIM UCTIIOM 3aKJIFOUEHHE BHE 3aBUCMOCTH
OT HCHOJb30BAHHOIO IMOAXO0/a, METOAMKH, HE SIBJISETCS OECCIIOPHBIM JOKa3aTellb-
CTBOM JUIsl CYla U OLIEHWBAETCSA B COBOKYITHOCTH C JAPYTUMU MPEACTABICHHBIMU J0-
Ka3aTeJIbCTBaMH, HAa YTO HEOJHOKpAaTHO oOpaman BHUMaHue BepxoBubiii Cyn Poc-
cuiickoit @enepaunu. Tak, Harpumep, CynebHas KOJUIETHs MO TPAKIAHCKUM JIeIaM
KpacHonmapckoro kpaeBoro cyzia OTKJIOHMIIA kajlo0y U corjlacuiach ¢ BbIBOJOM J(uH-

2 NTeno Ne 33-2615/2019. Permenune Kuposckoro paifonnoro cyna r. Yda Pecny6nuku BamkoprocTan ot
24 oxra0ps, available at: sudact.ru (Accessed 6 April 2020).
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CKOTO PailOHHOTO Cy/a, OCTaBJIECHHBIM 0€3 M3MEHEHUS aneJUIIIUOHHON MHCTaHIUEH
0 Ha3HA4YeHHHM CyJIeOHOM 3KcrepTH3bl. PalloHHBIN Cy1 MOCTaBUII MOJI COMHEHUE 00b-
€KTUBHOCTb, BCECTOPOHHOCTh M NOJHOTY 3akimtoueHus 3kcrnepra AHO «bropo Heza-
BucUMON 3kcneptu3sl “Thiesina”» @., MOCKOJIBKY OTCYTCTBOBAJIM CBEJEHHS O MpaBe
9KCIIEPTA HA MPOBEIECHUE JIMHIBUCTHUECKHUX IKCIIEPTU3, B TEKCTE 3aKIIOYEHHS OTCYT-
CTBOBAJIa MCIIOJIb30BAaHHAsI METOJ/IMKA, a BBIBOJBI DKCIIEPTa HE JABAJIM OTBET HA BO-
npocsl cyna. Takum 0Opa3oM, MPeaoCTaBIEHHOE TPOKYPOPOM 3aKIIOYCHHE IKCIepTa
0 TOM, YTO WH(GOPMAIIMOHHBIN MaTepHal SBJISETCS SKCTPEMHUCTCKUM, CYJI0M HE ObLI
ucronb3oBan®’. [IpuBeicHHAs CUTYyaIUs He eIMHUYHA.

Paccmorpum npyroit BapuaHT paccCyskKIEHUH: NPOKYpOp, MOIYUYUB 3aKiIoye-
HUE CIIEHUAJINCTa B MOJITBEPXKACHUE CBOEMY MHEHHIO, MOKET BBIHECTH IperyIpe-
JKJICHUE BIAJEIbIy CaliTa C yKa3aHHEM CpoKa Ml ycTpaHeHHs HapymeHuid. I1o pe-
3yJbTaTaM BBIIIOJHEHUS (MM HEBBIIIOJIHEHUS ) IPEJOCTEPEKEHNS Y IPOKYPOPA MOSB-
JsieTcsl MpaBo 00paTUTHCA HEMOCPEACTBEHHO B CyJ. Hemnb3s HTHOpUpOBATh TaKkke 3a-
KOHYEHHOCTb JAEMCTBUH aJMUHUCTPATUBHOIO OpPraHa B BUJE BBIHECEHUS Ipeaylpe-
YKJICHUS, TIOCKOJIBKY 3TH JIEHCTBHUS MOTYT OBITh OCIIOPEHBI B mopsijike TiaBbl 22 KAC
P®. Ho B ciyuae, ecnu BiameiblleM caiiTa B CyJIeOHOM IOPSIIKE OCTIApUBAETCs yKa-
3aHHOE IPEJOCTEPEKEHUE, BOBMOXKHO JIM yKa3aHHbIE JNEHCTBUS IPOKYpOpa OLICHHU-
BaTh Cy/ly B KQUeCTBE JI0CY1€OHOT0 MOpsAIKa pa3pelieHus CIopa, T.. IPU3HAHUS UK
HENpPU3HAHUSA HH(OPMALIMU SKCTPEMHUCTCKOMN U 3arpenieHHoi? OTCyTcTBUE KpUTEpHU-
€B JocyAeOHOro MopsaKa NpU3HaHUA UH()OPMAIMK SKCTPEMHUCTCKOM MOXKET TpUBe-
CTH K NPOTUBOpEUNBON cyneOHON mpakTuke. TakuM oOpa3zoMm, mepeueHb JeHCTBUil
Ui TpedyemMoro 4acteio 4 ctatbu 265.2 «IpU3HAHUS», BO3MOXKHO, OKXETCS pas-
JIMYHBIM JUIsl pa3HBIX CyJe.

VYuuTeiBas, 4TO NpU Pa3pELIEHUH CIIOPA B LIUBUIMCTUYECKOM MOPSIIKE CHELH-
QIMCT ¥ HE3aBHCUMBIE DKCIIEPTHI HE MPEAYNPEKIAIOTCS 00 YrOJIOBHON OTBETCTBEH-
HOCTH 32 Jjady JIO)KHOTO 3aKJIFOYSHHUSI, HATIPAIINBAIOTCSI COMHEHHS O HEOOXOAUMOCTH
MPOBEICHUSI SKCIIEPTU3bI 10 MHULIMATUBE YIIOJTHOMOUYEHHBIX OPTaHOB, €CIIU AeHCTBUS
UX HaIlpaBJICHbI HA MOArOTOBKY MaTepUasioB [yl oOpalleHus B cyl. B ciyuae Heco-
[JIacusl € 3aKI0YCHHEM KOMIUIEKCHOM 3KCIEpPTU3bl, MPOBEACHHOW M0 MHULUATUBE
IPOKYpOpa, TO HA3HAYEHHYIO CYJIOM 3KCIIEPTU3y MOXKHO pacCMaTpHUBaTh Kak TyOuin-
poBaHue. V31n0%eHHOe NMPUBOJUT HAC K BBIBOAY, UTO JUIS Lieei oOpalueHus B Cy[
JIOCTaTOYHBIM MPECTABIISAETCS 3aKIIOUYEHUE CIIEHUAINCTA, YCTPAHSIOIIET0 COMHEHUS
npokypopa. CyJ, B CBOIO OYepe]b, MIMEET BO3MOXKHOCTb Ha3HAUYUTh CYJEOHYIO JKC-
NepTU3y B ciiyyae HEOOXOOUMOCTH, IPUMEHUTh MEPbI MPEIBAPUTEIILHOM 3aLIUTHI 110
aMUHUCTPATUBHOMY UCKY (cM. 1. 7, ctaths 265.8 KAC P®) u orpaHuyuTh J10CTYI
K CalTy 0 paCCMOTPEHUS J€ella 110 CYLIECTBY.

Be13siBaeT comuenue GpopmynupoBka yactu 4 crateu 265.2. KAC PO B yactu
«ocynebHoro mpusnanus...». Kak paHee ylmOMHHAIOCh, 3TOT TEPMUH IMPUMEHUM

22 Cwm.: meno Ne 33-15614/2012. AnennsimonHoe onpenesiedne KpacHomapckoro KpaeBoro cysa oT 7 aprycra
2012 r., available at: sudact.ru (Accessed 6 April 2020).
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OoJIbIIE K Cy/y, @ B JCHCTBUSX YIOJTHOMOYCHHBIX OPTaHOB, TOJIArao, CIeI0BaI0 Obl
(hopMyIHPOBATH ATy HOPMY, YKa3aB «yCTaHOBIICHHE MPH3HAKOB SKCTpeMu3May». Be-
posATHO, TpeOyeTcsi Takke pPEeHaKIMOHHOE YTOYHEHHE B MPOTHBOIKCTPEMHCTCKUX
npaBoBbIX HOpMax (DemepanbHbix 3akoHaX Ne 114-D3 u Ne 149-D3) ¢ yueTom Tpe-
OoBaHWH, yKa3aHHBIX B 9acTh 4 crathu 265.2 KAC PO, npexycmarpuBaromnieid ycio-
BUsI OOpareHus B Cy/I.

B cBoem nccienoBanum mpodiieM gocynednoro obxanoanus [1.A. Kypeaaua
(Kuryndin, 2018:77-94) o6paiiaeT BHUMaHHE Ha PEIIEHHE STOro Borpoca Bo PpaHIuu
nyteM npunaTHS B 2015 1. Kojekca B3anMOOTHOIIICHNH OOIIECTBEHHOCTH U aJIMUHH-
cTpaiu Ppaniyy, npeaycMmarpubaomero 150 o0s3aTenbHbIX MPOLEyp A0CYAEOHOrO
00’KaJIOBaHUsI aIMHHUCTPATUBHBIX aKTOB, IOMUMO HMHBIX CIICIIHATBHBIX 3aKOHOB, Jie-
TaJIbHO PETYJIMPYIOLINX BOMPOCH 0053aTENILHON 10CYA€OHOM MPOLIEAYPHI.

Hapsiny ¢ monckom 6ananca MeXAy 10CyAeOHBIM 00KaTIOBaHUEM U CYIeOHOM
MPOLIEypOH ToJIarar0 He0OXOJMMBIM TaK)Ke HANTH OanaHC MEXITy BHECYAECOHBIM U JI0-
CyaeOHBIM pa3pelieHreM cropa. Tak, HanmpuMep, MOPsIOK T0CYAeOHOTO Yperyiupo-
BaHMs CIOpoB BO DpaHIUK MMOCPEICTBOM MOJAuH KAIOObI JIMILy WM B OpraH, MpH-
HSBIIMK OCHapuBaeMoe pelieHue, 00 00)KajJoBaHHS B BBIMIECTOSIIUN OpraH Mo-
JIpoOHO periiaMmeHTHpoBaH crathsiMu L410-1-L412-8. Ho naxe B MpUBEICHHOM IpH-
Mepe Mojayy KajoObl Iy WIM B OpraH, MPUHSBIIMIA OCHapuBaeMoe peIleHueE,
MOJKHO OIpENEINTh KaKk BHECYJeOHOE pa3pelieHre cropa, a 00’kajJoBaHue B BbIIIE-
CTOSAIIUI OpPraH CYUTATh OCYJEOHBIM €ro yperyjiupoBaHHEM, TO €CTh KaK BapuUaHT
pasrpaHuYeHUs IEHCTBUI B LIEJSX OnpeeeHHOCTH nousaTuil. [lonarato, onpenenex-
HOCTh B MOHATUIHOM ammapare BooOIIe Heo0XoauMa BCerja, B TOM YHCiie U B OIpe-
JeNICHUH JT0CY1eOHOTO TOpsIIKa MPU3HAHUS MaTepuaiioB B ceTu «HTepHET» 3KCTpe-
MHUCTCKHUMH.

[IpoTuBOpeYre B MOHATHSAX M TOJKOBAHHUSIX TEPMUHOB B IPOIECCYaTbHBIX
HOpMax OyneT HaOIoJaThCs, MOKa 3aKOHOJATeIeM JOITyCKAaeTCsl HEYETKOCTh B HMX
(hopMyJIMpPOBaHNUHU, B TOM YHCJIE OTHOCHUTEIIbHO MOHATHA «BHECYIEeOHOE» U «JI0CY-
nebHoey, moka He OyIyT yCTaHOBJICHBI KPUTEPHHM UX pasrpaHudeHus. Tak, Ha He-
OTIPECTICHHOCTh B MOHITUN TEPMHHA «OOIIECTBEHHBIN pE30HAHC» 000CHOBAHHO yKa-
3piBaeT A.A. Sxymkun®®, npusons B kadecTBe npumepa MHCTPYKIMIO 171 HPOKYPO-
poB. B Hell ykaspIBaeTcs, 4TO €clii MH(POPMALMOHHBIE MaTepUalbl C SIBHBIMHU IpU-
3HaKaMHU SKCTPEMHUCTCKON HAINPaBICHHOCTH UMEIOT OOIIECTBEHHBII PE30HAHC, Opra-
HBI MIPOKYPATYPhl MOTYT HE OCYIIECTBIIATH KOMIUIEKCHOTO AKCIEPTHOTO MCCIEN0Ba-
HUS, a Cpa3y MPOBOAUTH MEPOMIPHUSATHS 110 YCTPAHSHUIO HAPYUICHUN 3aKOHA, OJIOKH-
pys caiitel. [ToCKONBKY 3TH NEHCTBUS MPOKYpOpa MOTYT OXBATBIBATHCS MOHITHEM
«I10CyIeOHBII MOPAI0K», TO MPAaBUIIbHAS TPAKTOBKA JaHHOTO TepMUHA BakHa. Ho He

2 Anekcannp SIkymxud. JlesTeNsHOCTh OPTaHOB TIPOKYPATyphl MO TPOTHBOAEHCTBUIO SKCTPEMU3MY B CETH
«WHTepHer»: mpobnemsl W mytH pemieHus. 26.01.2020, available at: https://zakon.ru/blog/2020/1/26/
deyatelnost_organov_prokuratury_po_protivodejstviyu_ekstremizmu_v_seti_internet_problemy_i_puti_resh
(Accessed 6 April 2020).
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MeHee BaXHbIM B JaHHOW yacTh MHCTpyKUMHU ABISETCS HEOOXOAMMOCTh KOMILUIEKC-
HOTO 3KCIIEPTHOTO HCCIEAOBAaHMS, YTO aHaJU3MpPOBAJIOCh HAMU BBIIIE U, KOTOPOE
TpeOyeT 3aKOHOAaTeNIbHON KOHKpeTH3auy. CoBepIIeHCTBOBAaHIE 3aKOHOIATEIbCTBA,
PEryIHPYIOIIEro BOIPOCH! SIKCTPEMHU3MA U TEPPOPU3MA B ACIEKTE MOHATHUHOIO ar-
maparta, HeoOXOJWMBI HE TOJBKO B YKa3aHHBIX CIIydasX. TOYHOCTh M COTJIACOBAH-
HOCTh aHAJIM3HPYEMBIX HOPM TPeOyeTCsl TAK)KE B CBA3H C M3MEHEHUSIMH, BHECEHHBIMHU
B KAC PO.

B Konuenmuu aqtMuHUCTpaTUBHONW peopMBbl JaHO HamNpaBieHHE HA BHEIpPE-
HUE MEXaHM3MOB JOCY/IeOHOrO 00XKaJOBaHMS PELICHWA M ACHCTBUN roCyJapCTBEH-
HBIX OPTaHOB M JOJDKHOCTHBIX JIHIZY. ClielyeT OTMETHTb, 4TO 3TO Hanbojee pacipo-
CTpaHEHHBIN MyTh PEIICHUs] MPOOJIEMBI 3arpyKEHHOCTH 3apyOeKHbIX CynoB. B maH-
HOM Clly4ae IpUCYTCTBYET MHOM acnekT. TeM He MeHee, AoCyeOHbII MyTh pa3pelie-
HUS CIIOpa aKTyaJleH | Ul ONTHUMM3AlWU Halel cyaeOHoi pedopmsbl, B TOM yucie
0 HCCIIeIyeMol Ipobiieme.

Taxum oOpa3oM, B pe3ynbTaTe aHAJIM3a MPOIECCYaTbHOTO U MAaTEPUAIBHOTO
3aKOHOJATEbCTBA, PETYIUPYIOLIETO BBISBICHUE, PACCMOTPEHHUE, OJIOKUPOBAHHE IKC-
TPEMHUCTCKHX MaTepualioB B ceTH «VIHTepHeT», aHamu3a MpOoQUIAKTUYECKON aes-
TEJIBHOCTH YMOJHOMOYEHHBIX opraHoB (I'eHepanbHON mpoOKypatypbl, MUHUCTEpCTBA
foctuiu, PockomMHan3opa) B LENsSX IMpeceueHus, pacnpocTpaHeHHss WHGOpMaLUu
SKCTPEMUCTCKOTO HAIPaBJICHUs, MOKHO MPUNUTHU K BBIBOAY, YTO KOMILJIEKC JIEUCTBUM,
OCYIIECTBIISIEMBIX YKa3aHHBIMH OpraHaMH, MOXKHO pacIleHMBATh KakK COOJIO/ICHUE
JocyAe0HOTO MOpsIKa MpU3HAHUS HH(DOpMAaIMK, pa3MEIIeHHON B HH(POPMAIIMOHHO-
TEJIEKOMMYHHKAIIMOHHBIX CETSAX, B TOM 4ucie B cetu «HTepHeT», mHbOpMameH,
pacnpoctpanenre KoTopoil B Poccuiickoil @enepanuy 3anpenieHo, a Takke O MpH-
3HaHUM HMH(POPMAIMOHHBIX MaTEPHAJIOB SKCTPEMHUCTCKUMHU. Ho 4TOOBI cumMTaTh MX
COOTBETCTBYIOIIMMH TpeboBaHusM 4. 4 cT. 265.2 KAC P®, 3Tt0o nomkHo ObITH 000-
3HA4YEeHO B MPOLIECCYAIBHOM 3aKOHE C YKa3aHHEM TOW 4acTH KOMILIEKCa MpoQHIIaK-
TUYECKOU AESITENIbHOCTH, KOTOpast ABUTCS JOCTATOUHOM.

Ho Bxmouenus B KAC P® nHosbix mnaB 27.1 u 27.2 naHHas kaTeropust Jei
paccMaTpuBaiach B paMKax Ipa’kJaHCKOrO CYAOINPOMU3BOACTBA. ['pakIaHCKHUI mpo-
[lecCyalibHBIM 3aKOH HE cojJepxkall TpeOOBaHUM O 10CyIeOHOM MOpsIKe MPU3HAHUS
uHpOpMAIIMN HKCTPEMHUCTCKON, a MpO(HUIaKTUYECKHE ACHCTBUSA YIOJIHOMOYEHHBIX
OpPraHOB OLICHMBAJIUCHh KaKk BHeCyAeOHble. OTMEYEHHOE PUBOIUT K BBIBOAY O HEOO-
XOJIMMOCTHU COBEPIIEHCTBOBAHUS MTPOLIECCYAIbHOIO U MaTepUalbHOIO HOPMAaTUBHOIO
MIPAaBOBOT'O PETYJIUPOBAHMS NMPOTUBOIAEHCTBUS 3KCTPEMU3MY, YCTAHOBIICHHS KpHUTE-
pHUeB 00s3aTENBHBIX TOCYIEOHBIX ACWCTBHA, B TOM YHCIIE HEOOXOAUMOCTH MOIyYe-
HUS CHCIMATBHBIX 3aKIIOYCHUH, pa3rpaHuueHus OHATHI BHECY1eOHOTO U J0Cy1e0-
HOTO TIOPsI/IKA, KaK B 1I€JIOM, TaK U B YaCTHOCTH OTHOCHUTEIILHO TIPU3HaHUs WH(pOpMa-
MU SKCTPEMUCTCKON, MEXaHU3Ma PEANM3ALMU IIPABOBBIX HOPM.

2 Pacniopsixerue IIpasutenscta PO ot 25.10.2005 Ne 1789-p «O KoHuenuuy aaMUHUCTPATHBHON pedopMbI
B Poccuiickoit @eneparmu B 2006—2010 rogax». Coopauk 3akononarensctsa PO. 2005. Ne 46. Cr. 4720.
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Hay4yHada cTtaTtbs

PA3rPAHUWYEHME NONTHOMOYUIA MEXAY MPOKYPOPOM
N PYKOBOAUTEJIEM CJIIEACTBEHHOIO OPTAHA

H.B. Baouu

Poccutickuit yHUBEpCHUTET IpyKOBI HAPOIOB
117198, 2. Mocksa, Poccuiickasa @edepayus, yi. Muknyxo-Maxknas, 0. 6

[IpoGueMsbl, cBS3aHHBIE ¢ pa3rpaHMYEHUEM ITOJTHOMOYMHA MEXIy IPOKYPOPOM M PYKOBOAMTE-
JIeM CJICICTBEHHOTO OpraHa, a TaKKe IyTH UX PELICHHs] HaXOJAATCS B LEHTPE MOCTOSHHOTO BHUMaHHMS
MpeCTaBUTeNeH rpuandeckoit Hayku. [eiicTByromas B Poccun KOHLEMIMS U €€ MOJENb B 00JIacTH
pasrpaHUYeHUs] MOJTHOMOYMHA MEXAy TaKMMH YYaCTHHKaMH YTOJIOBHOTO CYAOIPOM3BOJACTBA, KOTOpas
obuta BBeseHa ¢ 2007 roma, mpHBesia K CEpPbEe3HBIM MpoOiieMaM, KOTOPBIC BBIPAKAIOTCS B CIEAYIO-
IeM: — CHIJKEHUE KayecTBa MPOKYPOPCKOTO HaA30pa 3a OpraHaMu NPeaBapUTENILHOTO CIEACTBUS
B IEJISIX 3alIMTHI MPaB U cBOOOJ YeJIOBeKa M rpakIaHWHA HAa CTaIMH IPOBEICHHUS IPEIBAPUTEIHLHOTO
CJICICTBUS; — OTCYTCTBHE MPOLIECCYATbHON CaMOCTOSITEIIbHOCTH CJIEJ0BATENS; — IIPHOPUTET BHYTPH-
BEJOMCTBEHHOTO KOHTPOJISI HaJl IPOKYPOPCKUM HAI30pOM; — AyOJIHPOBaHHE MPOKYPOPCKOTO HAI30-
pa; — OGonplol OOBUHHUTENFHBINA YKIOH CyJa, OpPraHOB MPOKYPaTyphl U CIEACTBUS M Mpounx. Hera-
THUBHOW CTOPOHOW TakKMX MpoOJieM SBJISAETCS TO, YTO, B NIEPBYIO OUepelb, HapyIIalOTCs IpaBa U CBOOO-
JIbl YeJIOBEKa M rpakJIlaHMHA Ha BCEX CTaJMSAX YTOJIOBHOTO CYIONPOU3BOJCTBA. B 3TOH CBSI3M OpraHu3o-
BaHHOE JOJDKHBIM 00pa3oM pa3rpaHuueHHe TIOJTHOMOYMH U QYHKIUI MEXITY IIPOKYPOPOM U PYKOBOIH-
TeJIeM CJIEACTBEHHOIO OpraHa OyAeT SBIATHCS 3TAJIOHOM 00ECIEUCHUs] BEPXOBEHCTBA 3aKOHA, PEAIbHO
YCHUJIUT TIPOTHBOJICHCTBHE MPECTYITHOCTH H IIOBBICUT CKOPOCThH MPEIBAPUTENHHOTO CIEICTBUS B LEIAX
CO3JIaHMA YCJIOBHM /ISl Cylla, IPU KOTOPBIX CHU3UTCSI YPOBEHb BBIHECEHHMSI HEIIPABUIIBHOTO CyAeOHOTrO
pemreHus. Llenb Hay4HOH CTATBU: MPOAHAIN3UPOBATH MMOJOKEHHS JEHCTBYIOMIEH KOHICTIIIN 1 MOJIEITH
pasrpaHUYeHUs MOJTHOMOYHH MEXAY MPOKYPOPOM M PYKOBOJIUTEIIEM CIIEICTBEHHOTO OpraHa, BBISBUTH
OCHOBHBIE CHCTEMHBIE MPOOIEMBI B 3TOH 00JacTH U cHOPMYIHPOBATH MPEIOKEHHUS 110 MX YCTpaHe-
HUIO. [l JOCTHXKEHMS TOM LiesIM B HAyYHOM CTaThe HCCIEIYIOTCS OCOOCHHOCTH U NPOOIEMBl OTAETb-
HBIX KOHIENIHUH ¥ MOAENEeH NX peali3alid 10 OpraHM3aliH U JIesSTeIbHOCTH OPraHOB MPOKYPaTypPhl
7 OPTaHOB NPEIBAPUTEIBHOTO CICACTBUS JUIS pasrpaHHICHUs ITOJTHOMOYUA MEXIy TIPOKYPOPOM H Py-
KOBOJIMTEJIEM CJIC/ICTBEHHOTO OpraHa. B Hay4HOI cTaThe aBTOpP MPUXOAUT K BBIBOJY O TOM, YTO, YTOOBI
YCTpaHHUTh TaKue MPOOIeMbl, HEOOX0AUMO Pa3padoTaTh U NPUHATH HOBYIO TOCYIAPCTBEHHYIO KOHIICTI-
IIUIO B 3TOH 00JAaCTH U Ha €€ OCHOBE HOJHOCTBIO pehOPMHUPOBATH JEHCTBYIOLIYIO MOJIENb OpraHU3aLMH
7 JeATeNbHOCTH OPraHOB MPOKYPATYyphl M NPEIBAPUTEIBHOIO CIEACTBUSA. Bo3BpalieHne K MpeablIy-
IIAM KOHLCTIIUAM U UX MOACIAM TAKXKE HEAOIYCTHMO H3-3a UCTOPHUYCCKOI'O OIIbITa UX INPUMCHCHHUA
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B Poccuiickoii ®denepannu. OTMevaeTcss HEOOXOAMMOCTh peOPMHUPOBAHHS OCHOB BCEH MPAaBOOXPaHH-
TEJIbHOW CHCTEMbI OPraHOB YTOJIOBHOM IOCTHILIMH B LIEJIOM U IEPECMOTPa MPAaBOBOI'O IOJIOXKEHHS IPO-
Kypopa Ha BCEX CTaIMsAX YTOJIOBHOTO CYJIOIPONU3BOCTBA.

KitroueBblie cjioBa: IpoKypop, PyKOBOAMUTEIN CIEACTBEHHOTO OpraHa, CileoBaTellb, I1OJIHO-
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SEPARATION OF POWERS BETWEEN PROSECUTOR
AND THE HEAD OF THE INVESTIGATIVE BODY

Nikita V. Babich

Peoples' Friendship University of Russia
6 Miklukho-Maklaya str., 117198, Moscow, Russian Federation

Abstract. Problems related to the delimitation of powers between the prosecutor and the head
of the investigating body, as well as ways to resolve them, are in the constant focus of attention of rep-
resentatives of legal science. The concept and model of differentiation of powers between such partici-
pants in criminal proceedings that was introduced in 2007, has led to serious problems, which are ex-
pressed in: — decrease in the quality of prosecutorial supervision of the preliminary investigation body
in order to protect human and civil rights and freedoms at the stage of preliminary investigation; — lack
of procedural independence of the investigator, priority of interdepartmental control over prosecutorial
supervision; — duplication of prosecutor’s supervision; — large accusatory bias of the court, prosecu-
tion and investigation body and others. The negative side of such problems is that the rights and free-
doms of man and citizen are violated in the first place at all stages of criminal proceedings. In this re-
gard, the properly organized delineation of powers and functions between the prosecutor and the head
of the investigating body will be standard for ensuring the rule of law; it will contribute to the fight
against crime and speedy preliminary investigation in order to create the court basis to reduce the cases
of incorrect court decision. The purpose of the scientific article is to analyze the provisions of the cur-
rent concept and models of separation of powers between the prosecutor and the head of the investigat-
ing body, identify the main systemic problems in this area and formulate proposals for their elimination.
To achieve this goal, the scientific article explores the features and problems of individual concepts and
models for their implementation in organizing activities of prosecution body and preliminary investiga-
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tion bodies to delimit the powers between the prosecutor and the head of the investigating body. In
a scientific article, the author came to the conclusion that reforming the current concept and model of
separation of powers between the prosecutor and the head of the investigating body in order to eliminate
significant problems is not possible without a reform. A return to previous concepts and models is also
unacceptable due to historical experience of their application. The necessity of reforming the founda-
tions of the entire law enforcement system of criminal justice body as a whole and reviewing the legal
status of the prosecutor at all stages of criminal proceedings is noted.

Key words: prosecutor, head of the investigative body, investigative body, authority, Investi-
gative Committee, Attorney General, investigating judge, preliminary investigation
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BBeaenne

B cootBerctBuM co cratheir 151 YromoBHo-mpolieccyalbHOTO Kojaekca Poc-
cuiickoii denepanyy MOJIHOMOYMSA B O0NACTH MPOBEACHUs NPENBAPUTEIBHOIO CIIE-
CTBHS PACIIPEEIICHBI MEXK Y TAKUMH OpraHaMHM IIPEJBAPUTEIILHOTO CIEACTBUSA, KaK He-
3apucuMblil CrienctBeHHbIl koMuTeT Poccum, CnenctBeHHbIM aenaprameHT MuHuH-
cTepcTBa BHYTpeHHUX Jen Poccun u CrencteenHoe ynpasieHue OenepanbHON CITyxK-
661 GesomacHocTH Poccun®. TocynapcTBEHHEIH HAI30p 33 JAHHBIME MPABOOXPAHH-
TEJIbHBIMU OpraHaMHU B 00JIACTU IPEBAPUTEIBHOTO CIIEACTBUS BO3JIOKEH HA OpPraHbl
NPOKYpaTyphl B JuLe ['eHepanbHOro NpoKypopa, HUKECTOSIIUX IPOKYPOPOB M UX IO-
MOIIHUKOB. IIpy Takoil MoAenu OpraHu3alvu U AEATEIbHOCTU OPraHOB IpeABapH-
TEJILHOTO CIEACTBUA B Poccuu, ecim B IpoLECCe OCYLIECTBIEHHs IPOKYPOPCKOro
HaJ30pa B JAEATEIbHOCTH CIIENOBATENs, OCYIIECTBISIOIETO MPEABAPUTEIILHOE CIIEA-
CTBUE, OyAyT BbIABIEHBI HapylleHUs (eaepaabHOro YIOJIOBHOIO U YrOJIOBHO-
IpOLECCYaTIbHOTO 3aKOHOAATENbCTBA MO0 HEJOPAOOTKH WJIM HEMOJIHOE HCIIOJIb30Ba-
HHE CJIC/ICTBEHHBIX JEUCTBUI IS pacCieA0BaHus MPECTYITHOTO JSSIHUS, TPOKYpOp 00-
Ja1aeT TaKUM IOJTHOMOYHMEM, KaK BBIHECEHUE COOTBETCTBYIOLIETO aKTa IIPOKYPOPCKO-
IO pearupoBaHus 6€3 CaMOCTOSITENIBHOTO NPaBa BO30YKI€HHS YTOJIOBHOTO JieJia U Ipo-
BEJICHUS 10 HEMY IIPEBAPUTEIBHOIO CleACTBHA. Hanpumep, B LEsIX OCYIECTBICHUS
IIPOKYPOPCKOTO HAA30pa U pacciaeJOBaHUs NPECTYIUIEHUs IPOKYPOP MOXKET BBIHECTH
MIOCTAHOBJICHUE, B KOTOPOM OyZAyT JaHbl yKa3aHUS CIIEAOBATENIO I UX MCTIOIHEHHUS.

1 Crarps 151 YronosHo-npoueccyansHoro koaekca Poccuiickoit ®enepanuu ot 18.12.2001 Ne 174-®3 (pen.
ot 01.04.2020) // Benomoctu ®enepansHoro Cobpanus PO. 2002. Ne 1. 1 suBaps. Cr. 1.
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OpHako nMpoaHaIW3UPOBaHHAsI HAMU TPOKYPOpPCKast U CJIE/ICTBEHHAs IPAKTUKA MOKa3a-
Ja, YTO UCIOJIHEHHE TaKWUX YKa3aHUM Ul cleloBaTelsl SBISETCS HEOOS3aTeNbHBIM.
B sTom ciydae mpokypop 00nagaeT nmpaBoM HalpaBUTh TAKOE MOCTAHOBJIEHHE HA UMS
PYKOBOJUTENS CIEACTBEHHOIO OpraHa WM BbICIIEMY JOJKHOCTHOMY JIMILY, BIUIOTH 11O
PYKOBOJUTENS BCErO CIEICTBEHHOIO BEIOMCTBA. DTU yKa3aHMs IPOKYpOpa sl TaKUX
JIOJDKHOCTHBIX JIMI] TAKXKe HE OyIIyT SBIATHCS 00S3aTENbHBIMH [T UCTIONHEHUS. A BOT
00s13aTeNbHBIMU YKA3aHUSAMH JJISI CJI€JI0BATENs, KOTOPBIN MPOM3BOAUT MPEIBAPUTENb-
HOE CJIEZICTBUE TI0 IPECTYITHOMY JIESTHHIO, OYAYT T€, KOTOPbIE UCXOAAT OT PYKOBOIUTE-
JIs1 CJIEJICTBEHHOTO OpraHa. B 3THX ycJOBHSX BO3HHMKAeT BECbMa LIMPOKO 0OCYyKIaae-
MBI/ B HAYYHBIX Kpyrax Cpeliy YYeHbIX B cepe MpaBa U MPaKTUKOB BOMPOC O OanaHce
MPOLECCYaTbHBIX MNOJHOMOYMIA MPOKYpOpa W PYKOBOAMTENS CIIEACTBEHHOIO OpraHa.
Pa3pemeHI/IeM JAaHHOT'O0 BOMPOCAa 3aHUMAKOTCA HAYUYHO-HUCCIICIOBATCIbCKUEC NHCTUTYThI
BEJIOMCTBEHHBIX OpTraHW3aIlHi, YHUBEPCUTETHI, HanpuMep Takue kak HMUM Yuusepcu-
Teta npokypatypsl Poccuiickoit ®enepannu, HUM Axagemun CreacTBEHHOTO KOMU-
teta Poccuiickoit deneparyn, Poccuiickuii yHUBEpCUTET APYKOBI HAPOAOB, MOCKOB-
CKHMI TOCYJlapcTBEeHHBIN yHUBepcuteT uMmenn M.B. Jlomonocoa, CaparoBckas rocy-
JAPCTBEHHAs IOpUAMYECKasl akaJeMus M pAl JPYyTruX, a TaKKe OTAEIbHBIE yUEHBIE
B oOmactu mpaBa. Cpenud TMpaBOBEIOB ATOMY BONPOCY VYACTWIM BHUMAaHHUE
K.N. Amup6exoB (Amirbekov, 2013:28-35), O.C. Kamunyc (Kapinus, 2013:50-58),
B.B.TopronoB (Goryunov, 2012:13-16), 5.P. Hcmamosa (Islamova, 2016:22),
A.C. Anekcanmpos  (Aleksandrov, 2010:17-21), C.B. Kopnakosa (Kornakova,
Choubykyn, 2015), A.B. Uyoykun (Shadrin, Choubykyn, 2014:28-33), A.A. Tanyu-
kuH, b.B. Canramkues (Galushkin, Sangadzhiev, 2013:6), H.B. baouu, H.A. Mopyru-
Ha (Morugina, 2008:48-51) u apyrue.

IIpodema NpoKypoOpPCKOro HaA30pa 3a caeI0BaATEIAMH
CuencTBeHHOro kKomutera Poccun

Oco0o0 octpoii sBisieTcst mpoliieMa OpraHu3aly MPOKYPOPCKOro Hazxzopa 3a
MIpeIBAPUTENBHBIM CJIECTBUEM, OCYILIECTBIISIEMBIM CIIEOBATENSIMU CIIECTBEHHBIX Op-
ranoB CiencrBennoro komurera Poccuu (Alexandrov, 2009:52-59; 2010:17-21; Ko-
lokolov, 2014:244-255). C 2007 roga mexny IIpokypatypoit Poccun u Cienctses-
HbIM KomuTeTOM Poccum (o 2011 roma — CrienctBenHbiit komuteT mipH [Ipokypartype
Poccuiickoii @enepanuu) MOCTOSIHHO MPUCYTCTBYIOT MPOTUBOPEUHS U3-3a JCHUCTBYIO-
niero eaepaabHOro 3aKOHOJATENLCTBA. KpoMe yka3aHuil mpoKypopa, KOTOPBIE SIBIIs-
I0TCSL HeoOsI3aTeNbHBIMU A5 crefoBatens CrneacTBeHHoro komurera Poccuiickoi @e-
Jiepalyy, Ipy OCYILECTBIECHUH TPOKYPOPCKOTO HAA30pa MPUCYTCTBYET Apyrasi FOpUIH-
yeckasi mpo0jeMa, a UMEHHO: MPOKYpPOp MOKET O3HAKOMHTBLCS C MaTepuallaMH yro-
JIOBHOTO Jiea TOJIKO TOTJa, Korza cienosarenb CieacTBeHHOro komutera Poccwuii-
ckoit denepanuu MPOBEAET BCE HEOOXOAUMBIE CIICJICTBEHHBIC IEHCTBHS B IENSX pac-
CJICZIOBAHUSI IIPECTYITHOTO ACSTHUS M COCTAaBUT OOBUHUTENBbHOE 3aKitoueHne. K tomy ke
KOHTPOJIb 3a CJIEA0BATEIEM, OCYIIECTBIISIOIINM PacCIeI0OBAHNE NPECTYIICHHUS, 110CIIE
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pedopmbl ObLT NIepeiaH PYKOBOJUTENIO CIEICTBEHHOrO oprana. Takum o0pa3om, Ipo-
KYPOP MOKET TOJIKO BBISIBUTh HAPYIIEHHS YTOJIOBHOIO U YTOJIOBHO-TIPOLIECCYAIEHOTO
3aKOHO/IATEIbCTBA, KOT/Ia OOBMHUTENBHOE 3aKIOYeHHE OyJeT HampaBlIeHO eMy Ha
YTBEPKICHHUE.

Ha mepBbIil B3 Ka)KeTcs, YTO TAKOW KOHLENTYalbHBIM TOPSAOK, 3aKper-
JIEHHBIA B YTOJIOBHO-IIPOLIECCYAIIbBHOM 3aKOHOAATENbCTBE Poccum, pasrpy3msn npoky-
POpa M MOMOIIHUKOB POKYpOpa OT BceX HEOOXOAMMBIX MEPOIPHATHIA, KOTOPHIE OBLIH
HPHUCYLIM UM paHee B MPOLECcCe OCYIECTBICHHS pacciea0BaHMs IPECTYIUIEHUH, U obec-
MEYMJT COCPEOTOUECHNE BCEX YCWIMM HCKIIFOUMTENIPHO Ha MOBBIINICHUM KayecTBa Mpo-
KypOPCKOI'0 HaJ30pa 3a CJIECACTBEHHBIMU NoApasaesieHusIMUA CIIeICTBEHHOIO KOMUTETa
Poccuiickoii ®enepanyii Ha CTaUU YTBEPXKICHUS OOBUHUTEIBHOTO 3aKitoueHus. On-
Hako Oosiee MOJAPOOHBIM aHAIM3 IMOJO0XKEHUH YrOJIOBHO-IIPOLIECCYAIbHOTO 3aKOHO/A-
TesbeTBa POCCHM M IPUMEHEHHUS €ro B NMPAKTUYECKON JEATEIIbHOCTH OPraHOB IPOKY-
paTypbl MOKa3aJl, 4TO IPOKYpPOPY HE MPEIOCTaBISAETCS BOZMOKHOCTH NPUHATH KaKue-
1100 Mepsl st 6osee 3pPEeKTUBHOTO pacciieIOBaHHS TPECTYITHOTO JACSIHUS M COOJTIO-
JIeHUs TIpaB U cBOOOJ YeNIOBEKa M TpakJaHWHA 0e3 JOMOIHUTEIBHBIX MTOJTHOMOYHI
1 00513aTeIHHOCTH UCTIONHEHUsI €ro yKazaHuid. Tak, B ciydae, eclii HaJI0 COTlacoBaTh
Mepy IpeceueHusl I JIMLA, CIEA0BATelb ¢ COMIACUS PYKOBOAUTENS CIIEACTBEHHOIO
opraHa HampsiMylo oOpalaercs ¢ XOJaTaliCTBOM B CYJI, @ OpraHbl MPOKypaTyphl, KaK
OCHOBHBIE OpraHbl, OCYLIECTBIIAIONINE HAA30p 3a COOJIIOJICHUEM TpaB U cBOOO] Yeso-
BEKa U I'Pa’kKJaHUHA, OCTAIOTCS B CTOPOHE.

B cootBerctBum co cratbei 39 VIIK Poccuiickont denepanyy y pyKoBOIUTENSA
CJIEZICTBEHHOI'O OpraHa €CTh TaKHe IOJIHOMOYMS, KaK: IOpy4aTh IMPOU3BOACTBO Mpe-
BapUTEJILHOTO CJEJCTBHS, OTMEHATh HE3aKOHHBIE WJIM HEOOOCHOBAHHBIE MOCTAHOBJIE-
HUSI CJIeloBaTelsl, 1aBaTh 00sA3aTeNIbHbIC YKa3aHUs CIIEOBATENIO U Pl IpyTrux. YKasa-
HHS PYKOBOJHTEJSI CIEICTBEHHOTO OpraHa MOTYT OBITh 00)KaJIOBaHBI TOJBKO BBIIIE-
CTOAIEMY PYKOBOIHTENIO CIIEICTBEHHOTO MozpasaencHus. B cratee 39 YIIK Poccun
00 0053aTeIbHOCTH UCTIONIHEHUSI YKa3aHUH MIPOKypopa peur He uaet. [laxe ecnu mnpu-
HATh BO BHHUMAaHME CTaTbio 37, B KOTOPOM 3aKpEIUIEHO, YTO B CIIydae pPa3HOINIACUI
OKOHYATEJIbHOE PEelleHUe MPUHAUICKUT [ eHepabHOMY TIPOKYpPOpY, TO CIEAYET OTMe-
TUTh: 1) OKOHUaTenpHOE perieHne ['eHepasbHOro MPOKypopa AJs CIeIoBaTeNs He SB-
JsieTcst 00sI3aTeIbHBIM IS UCTIOMTHEHUs, TaK KaK HEeT YKa3aHWH Ui ero 00s3aTelIbHO-
cti®. B HopMax YTONOBHOTO MpOILEcCyalbHOro Koaekca Poccuiickoii deneparmn 3a-
KpEIUIeTCs CI0BO «00s3aTeIbHOE», OJJHAKO B MOJNOKEHUsX ctareit 37 u 39 o nmpokypo-
pe Takoe CJIOBO OTCYTCTBYeT. MbI mojlaraeM, 4To Ha CEroAHAIIHUN AEeHb CTaThio 37,
KoTopasi KacaeTcs ykazaHuil ['eHepanbHOro mnpoxypopa Poccuiickoii ®enepanumy,
HEOOX0AMMO OBLIO OBl JOMOJHUTH CIIEIYIONIMM MOJI0KEHHEM: «00s3aTeNIbHOE ISl HC-

2 Cratbst 39 YronoBHO-IpolLeccyanbHoro kojekca Poccuiickoit ®enepamuu ot 18.12.2001 Ne 174-®3 (pen.
ot 01.04.2020) // Benomoctu ®enepanprHoro Codpanus PO. 2002. Ne 1. 1 suBaps. Cr. 1.
3 Cratps 37 YronoBHO-IpolLeccyanbHoro kojekca Poccuiickoit denepamuu ot 18.12.2001 Ne 174-®3 (pen.
ot 01.04.2020) // Benomoctu ®enepanpHoro Codpanust PO. 2002. Ne 1. 1 saBaps. Cr. 1.
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MOJTHEHUSI BCEMH JIOJUKHOCTHBIMM JIMIIAMH OPTaHOB IPEIBAPUTEIILHOTO CIEICTBHA,
Bkitovas [Ipencenarens CK Poccuiickoit deneparmmy; 2) eciid JOMYCTUTh, YTO OKOH-
YaTelbHOe pelleHne [ eHepaabHOro MpoKypopa Bce-TaKu HOCUT O0sI3aTENIbHBIN Xapak-
Tep AJISl CIEeIOBATeNsl, TO YTO CIYYHTCS, €CJIM BCE MPOKYPOPHI M3 KaKAOTo CyOBeKTa
OyIyT HaNpaBJATh CBOM 3ampochl? Takoil MOMEHT TOBOPUT O TIOAPBIBE CTATyca MPOKY-
popa Kak JIMIa, OTBETCTBEHHOIO 3a MPOKYpPOPCKUI Haa3op. Bo3HukaeT Bompoc: 3adeM
CO3/1aBaTh NPOLENYPY, I/ie I eHepabHbI MPOKYPOp NPUHUMAET TaKOE PELICHHE B OT-
HOIICHUHU CBOUX K€ KOJIJIET, KOTOPBIX OH caM ke U HazHauyaet? JIubo denepanbHoe 3a-
KOHOJIATEJILCTBO B ATON 0071aCTH UMEET MPOOEIbl, THO0 MOXKHO OTMETHUTh, YTO TIOpa3-
JIeJIeHHe, KOTOpOe 3aHMMaeTcsi MoAOOpOM KaHAMIATOB Ha JIOJDKHOCTH HPOKypopa
U TpeACTaBIsAeT MX | eHepalbHOMY IMPOKYpPOpY, BBINOJHSET CBOIO PabOTy HeKade-
CTBeHHO. B 1esnsix perienust 3Toit mpooaemsl 1esiecoodpastHo ObLI0 Obl y4eCTh MHEHHE
A.B. CnupuHa, KOTOpBIN IpeasaraeT caenarh 00s3aTeIbHBIMU yKa3aHUs MPOKypopa
JUIl PYKOBOJUTENS CIEICTBEHHOIO opraHa u cienosaress. Ilpu stom B ciywae, ecin
OHH OYZyT HE COTJIaCHBI C YKa3aHUSIMU MPOKYpOpa, HEOOXOANMO HAJETHUTh €r0 IPaBOM
00’KaJIOBAaTh MUX PEIICHHs BBIMIECTOSIIEMY MPOKYPOPY C OKOHYATEIbHBIM pEIICHHEM
(Spirin, 2011:97-100).

Wrak, ceromaus, mo cyTu, Ha pyKOBOJUTEJSI CJIEACTBEHHOIO OpraHa BO3JIOKHIN
HE TOJILKO KOHTPOJIb 3@ Paccie/l0OBaHUEM MPECTYIUICHUH, HO U HaJ30p 3a COOJIIOICHH-
€M IpaB M CBOOOI YEJIOBEKa U Ipa)kIlaHMHA Ha CTaJUH MPEABAPUTEIBHOTO CIIEICTBHA,
KOTOPBII NPUCYI] OpraHaMm MpoKypaTypbl. Kak BepHO oTMedaeTcsi B HayYHBIX Tpyax,
MPOM30IIEN AUcOaIaHC MEXIYy BEAOMCTBEHHBIM KOHTPOJIEM M MPOKYPOPCKUM HAI30-
pom (Drukalev, 2011:97; Ovsyannikov, 2012:9-14). B urore KOHIENIHsA OMEHsIIA
MeCTaMU MOJHOMOYHMS NPOKypopa U cienosatens. o 3Toro cienoBaresnb ClIeICTBEH-
HOT'O MOJIPa3/IeNeHus JOJKEH ObUT BBIOIHATH YKa3aHUs IPOKYPOpPa, a TeNephb BbINOJ-
HSET YKa3aHWs PYKOBOJAUTEIS CIEACTBEHHOro oprasa. IIpokypop Ha coBpeMEHHOM
JTane, KpoMe Kak MOAJIEPKHUBATh TOCYAapCTBEHHOE OOBHMHEHHUE W HAIPABIATH XOZAA-
TaiicTBa Ha CTaIUM NPEABAPUTEIHLHOTO CIEICTBHS, (PaKTHUECKH HE 00J1aaeT KaKuMH-
1100 BO3MOXKHOCTSIMU BJIMATH Ha pacciieoBaHUe, MpoBoauMoe cienobareneM Crea-
cTBeHHOro komurera Poccuiickoii denepanuy, KOTOPBIA, B CBOKO OYEpEb, 3aBUCUM
NpY TIPUHATHH MPOIECCYATbHBIX PEIIEHUH OT PYKOBOJIMTENS CIIEACTBEHHOTO MOIpa3-
nenenust CrienctBeHHOro kommrera Poccuiickoit @enepanmu (Lebedev, 2015:1038).
Kak npaBunbHO otmeuaer A.IL KpyriamkoB, B Takod CUTyallMM CKJIa/bIBa€TCsl HEra-
TUBHAsI MOJI€JIb, KOT/1a PYKOBOJAUTEIb CJIEICTBEHHOIO OpraHa MpOBEpsieT 3aKOHHOCTh
1 000CHOBAHHOCTh MPOLIECCYANIbHBIX PEIICHUI MPOKYpopa, KOTOPbIE aJlpeCOBAHbI €r0
cotpyaunky — ciepopatento (Kruglikov, 2012:12-16).

Tarke HEOOXOIUMO 3aMETHTh, YTO YKa3aHHs, JaHHBIC CJIEIOBATEIIO Ul
JIOJDKHOTO COOJTFO/ICHUS TIpaB U CBOOOT YeNIOBEKA M TpayKIaHUHA, KOTOPBIE UCXOST OT
PYKOBOJIMTENS CIIEACTBEHHOTO OpraHa, SIBISIOTCS 00S3aTENIbHBIMU JJIsi MCTIOJTHEHWUS,
W JJISl BBITIOJIHEHHUSI MX HE HYXKHO 00pamatbCs B CyA. A BOT UYTO KacaeTcsl yKa3aHWil
MPOKYypopa CIIEA0BATENI0, TO IO TeX TOp, MOKa K MEePBOMY HE IMOCTYIHT YTOJIOBHBII
MaTepuall ¢ OOBUHHUTEIBHBIM 3aKIFOYEHUEM, €r0 yKa3aHHsA He 001amaroT 00s3aTennb-
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HBIM XapaKTepoM JUIsl ciefoBaTens. B 3ToMm ciydae mpoKypop MOXeT OOpaTHThCsS
B CyJ, TIOCJIE Y€ro €ro yKa3aHusi CTaHyT HOCHTh OO0s3aTelbHBbIN XapakTep, HO o0pa-
IaThCs B CyZ € IOCTOSHHBIM MOATBEP)KICHUEM YKa3aHUI MPOKypopa B KaXKIOM yro-
JIOBHOM JI€JI€ HE NPEJICTABIAETCS BOSMOKHBIM M BBITOJHUMBIM. CyITHOCTH IIPAaBOBOTO
MOJIOKEHMS MPOKYPOpa B TAKOW KOHLEMIMHU 3aKJIFOYAETCA B TOM, OH MOXET HE YTBEp-
JUTh OOBMHUTEIBHOE 3aKIIOYEHHE M BEPHYTh €ro oOpaTHO cienoBarenio. [lostomy
B MHTEpECaX CJIE0BATEIIS IPOBECTH KAYECTBEHHOE PACCIIEIOBAHUE IPECTYIUICHUSL.
Takum o0Opa3oM, MPUMEHEHHWE TaKOW KOHICTIIMM Ha TPAKTHKE Ha CTaJud
MPEIBAPUTEIBLHOTO CIEACTBUS MPUBOJIUT K PsIIy HETATUBHBIX MOMEHTOB, KOTOpPBIE HE
XapaKTepHbl IS COBPEMEHHOI'O IMPABOBOIO TOCYJApCTBa: BO-NEPBBIX, K Ayalu3My
MIPOKYPOPCKOT0 Ha/A30pa MEXAY MPOKYPOPOM U PYKOBOJUTENIEM CIIEACTBEHHOIO Opra-
Ha, BO-BTOPBIX, K YMAJIEHUIO U HAPYIIEHUIO CYIIIHOCTH U LieJIel POKYpPOPCKOro HaA30-
pa; B-TPEThUX, K CHUYKEHHUIO HAarpy3KH Ha OpraHbl IPOKYPaTypbl, B pE3yJIbTaTe KOTOPO-
T'O IPOUCXOIUT YBEIMUCHNE YHCIIA HAPYIICHHU MTPpaB U CBOOO YENIOBEKA U TPaKIaHH-
Ha, TaK Kak y ['eHepaabHOro npoKypopa M y HMKECTOSILIMX ITPOKYPOPOB M X MTOMOIII-
HUKOB CETOJHS Ha MPAKTUKE PEaIbHO OTCYTCTBYIOT JOJDKHBIE FOPUANYECKHE MEXAHU3-
MBI JUIS OpraHu3aluy U 1poBeAeHus 3(Pp(eKTHBHOr0 MPOKypOPCKOro Haa3opa 3a Uc-
nojHeHueM KOHCTUTYIIMY 1 YyTOJIOBHOTO M YTOJIOBHO-TIPOLIECCYATILHOTO (heiepaIbHOro
3aKOHOAATENbCTBA HAa MPOTSHKEHUU BCEH CTaJMU MPEABAPUTENILHOIO CIIEACTBUS. YKa-
3aHMs, JaHHBIE PYKOBOJAUTENIEM cieJICTBEHHOro oTnena CneactBeHHoro komurera Poc-
CHH CJIEIOBATEII0, HOCAT 00s3aTeNIbHBIN XapaKkTep Ui X MCIOJIHEHU, B TO BpeMs KaK
yKa3aHHs, JaHHBIE MPOKYPOPOM, C OJHOW CTOPOHBI, SBISIOTCA OO0S3aTENbHBIMU IS
crenoBarens ¢ Touky 3perns O3 «O Ipokyparype Poccniickoit ®enepamm»?, a ¢ mpy-
roif — Takas 00s3aTeNbHOCTD CYIIECTBYET JIMIIb Ha OHIHMATFHOM OJaHKE B BUAE I10-
CTAHOBJICHUSI TIPOKYpOpa, TaK KaK HPOKYpPOpP M €ro MOMOLIHMK HE 00JaJai0T TeMHU
IOPUIMYECKUMHU MEXaHU3MaMH B OTHOLLEHUH CIIEI0BATENs, KAKUE UMEIOTCS Y PYKOBO-
JTENS CIEACTBEHHOrO nopasaeneHus. Jlo Toro, Kak yroJloBHOE J1€J10 BMECTE ¢ 00OBU-
HUTEJIbHBIM 3aKI0YEHUEM IMOCTYNHUT K MPOKYPOPY, HOMYCKAaeTcs MHOTO HapyLIeHH
MIPaB YeJI0BeKa Ha CTa UM NMPEIBAPUTEIBHOIO CIEACTBUSA, O KOTOPBIX MPOKYPOP MOXKET
1 He y3HatThb. [IpuHATH NpolieccyanbHOE PElleHUe WK MOBIUATh Ha JESITeNIbHOCTh Clie-
JIOBATEJIS C LEJNBIO TPEKPAIICHUST HE3aKOHHO BO30Y>KICHHOTO JIeNia He TIPEACTaBISIeTCS
BO3MOXHBIM. A KOIZla €CTh BCE OCHOBAHHWSI ISl BO30YKIEHHsI yrOJOBHOTO Jefa
W HayaJia IIPOU3BOJCTBA, IPOKYPOP HE BIIPABE OCYIIECTBUTH TAKHE MEPOIIPHUATHS B CHU-
ny crateu 151 YIIK Poccuiickoit ®enepamuu®. Hampumep, cremoBaTens ClIeICTBEH-
HbIX opraHoB CnencTBEHHOro komurera Poccun mpuHHMMaeT mpoleccyaibHOE pelle-
HUE O BO30Y’KJACHUHU YrOJOBHOTO Jeja C MOAMNMCAHUEM €ro Y CBOETr0 PyKOBOIMTEI,

4 denepanpHblii 3ak0H oT 17.01.1992 Ne 2202-1 (pex. ot 06.02.2020) «O mpokyparype Poccuiickoii ®enepa-
nun» (C U3M. | JI01L., Berymatomumu B cuy ¢ 01.01.2012) // Benomoctu CHZL P® u BC P®. 1992. 20 des-
pays. Ne 8. Cr. 366.

5 Omutpwmii Isen. «Ecnu neno Bo30y»kIEHO, 3aKphIBaTh €I0 yXKE HEBLITOAHO». BBHIBIIMI MPOKYpOp paccka-
3pIBa€T O Haazope 3a cienacrBueM // Menuasona, available at: https://zona.media/article/2018/07/30/
prosecutor (Accessed 08 April 2020).
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a IPOKYPOP, BBISIBUB HAPYIICHUS 3aKOHOAATENbCTBA U MPHUJIS K BHIBOJY O TOM, UYTO HET
JIOCTAaTOYHBIX OCHOBAHUHU Ui BO30YXJIEHUSI YTOJOBHOTO JieNa, MPUHUMAET MPOTUBO-
MI0JIOKHOE PEIIEHUE C YKA3aHWSIMHM O IPEKPAIEHUH YIOJIOBHOIO IPECIIEI0BaHMUS.
B npyrom cimydae, Ha000pOT, MPOKYpPOp, O3HAKOMHBILIHUCH C MaTepualaMi OTKa3HOTO
Jie7ia, TPUHAMAET TOCTAaHOBJIEHHE 00 OTMEHE MOCTAHOBJICHHUS cieoBaTelst 00 oTKaze
B BO30YKJICHUH YTOJIOBHOTO Jefla ¢ YKa3aHUSAMH BO30YIUTH YTOJIOBHOE JIEJIO 110 KaKOi-
100 cTatbe YTOJOBHOTO Kojekca Poccuu, a ciemoBaTellb, B CBOIO O4Yepe/ib, JaHHBIN
BOIIPOC pa3peniaeT ¢ NOMOIIBIO0 CBOETO PYKOBOIMTENSI, KOTOPBIA B OOJBIITUHCTBE CITY-
YacB OCTaBUT CBOHM IICPBOHAYAJIBHBIC PCHICHUA 0e3 m3MmeHenus. Eciau PYKOBOJAUTEIIb
CJIC/ICTBEHHOTO OpraHa OJ0OpHUT yKa3zaHMs IIPOKypopa, TO, 110 CyTH, 3TO OyJeT ajs
NPOKypopa akToM JI00poi BOJIM, TaK KaK yKa3aHHsS MPOKYpopa AJis PyKOBOJIUTEIsS
CJICACTBCHHOI'O OpraHa SBJIAKOTCSA HEOOsI3aTEILHBIMU. B"leTBCpTBIX, BCHOMCTBGHHBIﬁ
KOHTPOJIb BHYTPH CJIEJCTBEHHOI'O OPraHa, a UMEHHO B JIMLIE PYKOBOJUTEINS CIIEICTBEH-
HOTO OpraHa, Bcerja OyzieT npeobianaTh Haj IPOKYPOPCKHUMHU HA/I30pOM B JIMIE TPO-
Kypopa. Kak ObI MBI HU CTapajiCh MOJIOKUTEITFHO 000CHOBATh Takue (DYHKITMH PYKO-
BOJIUTEIS CIEICTBEHHOIO OpraHa 4epe3 BeJOMCTBEHHBIN KOHTPOJIb 3a pacciel0BaHUEM
MIPECTYIUICHUS, OHU BCE PaBHO OynyT MyOnmpoBaTh (GyHKIMIO OPraHOB MPOKYpPATYPHI,
a 3TO NMPOTHBOPEYUT TEOPHM IPOKYPOPCKOro Haa30pa B rocynapcrse. M3-3a 3Toro
MPOHUCXOIAT MPOTUBOPEUHS MEXKIY MPOKYPOPOM M PYKOBOJIUTENIEM CIIEICTBEHHOTO Op-
raHa, B pe3yJbTaTe 4ero, B MepBYyI0 oYepeib, HApYIIAIOTCs 3aKOHHbIE TpaBa U MHTEPe-
CBI YeJIOBEKa M IpakJaHUHA B YTOJIOBHOM CYIOTPOU3BOICTBE.

JelcTByromas rocygapcTBeHHasi KOHUEHIMS OpraHM3allid U AESITeIbHOCTH
OpPraHoB MPOKYpPATyphl U OPraHOB MPEIBAPUTEIBHOIO CIEACTBUS MO3BOJIMIA CO3/1aTh
HE3aBUCHUMBII OpraH MPeaBapUTEIILHOIO CIEACTBHS, OJTHAKO, B CBOIO O4Yepe/ib, HEKOTO-
pBIe ee MOJOKEHHS CO3Jali cIadyto MOJIeNb OpPraHU3alMy IPOKYPOPCKOT0 HAA30pa 3a
JeSITEIbHOCTBIO OPraHOB MPEIBAPUTENLHOTO CIEICTBUSA, IPU KOTOPOU 3aKOHHBIE Tpe-
OoBaHMsI IPOKYpoOpa 00 yCTpaHEHUU HapyLICHUI 3aKOHOB OCTAIOTCS 0€3 yJIOBIETBOPE-
uust. [Ipokypop, Oyaydn JOKHOCTHBIM JIMIIOM, OCTascsA 0e3 IOpUINYECKUX Mep BO3-
IICI\/'ICTBI/ISI Ha oprasbl IPEABAPUTEIILHOTO CJICACTBUA.

Kak u3BecTHO, IPOKYpOp SIBIISIETCS TODKHOCTHBIM JIMIIOM, HAOIIOAIOIIUM 32
BCPHBIM MMPUMCEHCHUEM U TOYHBIM HCIIOJIHCHHUEM 3aKOHOB U 3a MPAaBWILHOCTBIO peIIC-
uuii (Popov, 1907:458). TTosToMy MMEHHO OpraHbl MPOKYpaTyphl B juie I eHepaabHO-
ro IPOKYpOpa, HMXKECTOAUIMX MPOKYPOPOB M MX IOMOIIHHKOB, @ HE PYKOBOJAUTEIb
CJIC/ICTBEHHOTO OpraHa JIOJDKHBI o0ecrieunBaTh dPPEKTUBHBIN MPOKYPOPCKUN HAI30D
Ha BCEX CTaJMSAX YTOJOBHOTO CYAONPOU3BOJICTBA B LEISAX COONIIOACHUS MPaB U CBOOO
YeJI0BEeKA U rPpaXK1aHUHA.

B cuity Bcero 3Toro He00X0IMMO COBEPILIEHCTBOBAHHUE JIEHCTBYIOIIETO MeXa-
HU3Ma TPABOOTHOIICHUH MEXIY MPOKYPOPOM M PYKOBOJIUTEINIEM CIIEICTBEHHOTO Opra-
Ha C 1IeJbI0 YCTpaHeHHs TyOIupyronmx (yHKIUN 1 HOBBIIIEHHS KauecTBa MPOKYpPOp-
CKOro Hajzopa. JlelcTByromuil NOPsIIOK MpHUBEN K HapyleHuo HopM Koncturynuun
Poccuiickoii @epepanmu, 3akperuisionx (yHKIMIO HAA30pa UCKIIFOYUTEIBHO 32 TPO-
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KypopoM, a He 3a pyKOBOAMTEIEM cieacTBeHHoro oprana (Dzhatiev, 2008:30-32;
Shevchenko, 2008:70).

Konuenuuu 1 Moje/u pa3rpaHn4eHust MOJTHOMOY U
MeK/1y POKYPOPOM M PYKOBOAMTEJIEM CJIeICTBEHHOI0 OpraHa

[Ipeyiaratorcst pa3inyuHble KOHLENIMU U MOJEIH, HAIIPaBICHHBIE HA pasrpa-
HHUYEHHE OaaHca MOJTHOMOYMI MEXIY IPOKYPOPOM U PYKOBOAUTENEM CIIEACTBEHHOIO
opraHa. Tak, B IOpUANYECKHX KPyraX MHOTME Y4€HbIE U MPAKTUKU MPUIEPKHUBAIOTCS
MHEHHSI 0 HEOOXOJMMOCTH BO3BpaTa MPOKYpOpYy TaKHX MOJTHOMOYHMH, KaK MpaBO BO3-
Oy>KZIaTh YroJOBHBIE JieJIa, MPEKpamiaTh U MPUOCTAaHABIMBAThH PacciIeoBaHKe IO TIpe-
CTYITHOMY JIeSTHHIO, 1aBaTh 00s3aTeNbHbIC YKa3aHHs CIIeIOBATEINI0, OTMEHATh HE3aKOH-
HbIe 1 HEOOOCHOBAHHbIE TTOCTAHOBJICHHS CIIEA0OBATENS WIH PYKOBOAUTENS CIIECTBEH-
HOT'O OpraHa, OCYIIECTBIISITh U3bATHE YTOJIOBHOTO Jiefla U OTCTPAHEHHUE CIIEIOBATENS OT
JajbHEHIero MPOU3BOACTBA IPEABAPUTEIBHOTO CIIEICTBUSI MO YTOJOBHOMY €Ty
U mepejady ero ApyroMmy ciefoBaTelto U T.NI. Takol NMO3MIMU NPUAEpKUBAIOTCS,
B yactHocTH, 1O.S. Yaiika, A.B. Criupun, A. Kpyrmukos (Kruglikov, 2008:25-29),
K.A. Tabonuna (Tabolina, 2018:129-138), T.K. Psoununa (Ryabinina, 2008:41-45),
WN.. [uvanun (Shichanin, 2010:11-13), E.A. Houkor (Novikov, 2009:23) u apy-
rue’. Tlo MX MHEHMIO, HONOKEHNs JeHCTBYIOIIET0 yroJOBHO-TIPOIIECCYaTFHOTO 3aKO0-
HOJIATENBCTBA CO3/IJIU TaKUe YCIOBHS, IPH KOTOPBIX MPOKYPOP C TPYIOM J0OMBACTCS
BO30Y)K/IEHHsI YTOJOBHOTO Jejia MpW Hauudud Bcex ero mpusHakoB (Islamova,
Choubykyn, 2016:155-163). 13 storo ciemayer npeiyioKeHHE BEPHYThCS K MOJICIIH,
nericreoBaseil 1o 2007 rona. B 9THX ycnoBusIX NpUAETCS BO3BPAaTUTh COTPYAHUKAM
HPOKYPaTypbl TOJHOMOYMS 1O BO30Y)KAEHHMIO YTOJOBHBIX M€, PAacCIEJOBAHUIO IO
HHUM U IlepesiaTb KOHTPOJIb 32 PacCiIe0BaHUEM MPECTYNHbIX AESHUI OT PyKOBOIUTEISA
CIIEICTBEHHOI'0 OpraHa K IMPOKypopy M €ro NOMOIIHHUKAM, KaK 3T0 ObLIO MperycMOTpe-
HO 710 2007 roga’. K TakuM MOTHOMOYHSIM OTHOCATCS: 00sA3aTelbHble yKa3aHUs CIIEI0-
BaTeJII0; BO30YXKIEHHWE M NpEKpalleHHe NPOU3BOACTBA IO YrOJOBHBIM MaTepuajam;
BBIJICJICHUE U COCJMHEHUE MaTePHAJIOB YTOJOBHBIX JIEJ; HEMIOCPEICTBEHHOE y4acTHe
B XOJI¢ CJICACTBEHHBIX ACHCTBHI, OTCTpaHEHHUE CIIEOBATENS OT KOHKPETHOTO YTrOJIOB-
HOTO JIeJIa U PsiJl APYTHX.

B pesynbprare Takux HOBOBBEJIEHUI IPOKYpOp CHOBa OyaeT 001aaaTh BOZMOXK-
HOCTBIO OKa3bIBaTh BO3/ICICTBHE Ha MPEIBAPHTEIHHOE CIIEACTBUE, a CIEI0BATElb, 00-
Jafas cerofHs XOoTs Obl HEOOJBLIONH MpoLECcCyanbHOM CaMOCTOATENBHOCTBIO, MOJIHO-
CTBIO €€ JIMIIMUTCA. PyKoBOAUTENb CIIEICTBEHHOTO OpraHa yTpaTUT CBOM MOJHOMOYUS

6 Byropuna E., Kapauepa E. 3axnaTas apyx6a (Uurepsbro ['eHepanbHoro mpokypopa Poccuiickoit ®enepa-
1y 0. Yaiikn) // Bpemst HoBocteid. 28 mapTa 2008.

"Tlomocernor C. TIpokypaType MOTYT BEPHYTh IpaBo BO30yxaaTh nena. Bemomcrso IOpus Yalku 10IKHO
MOJIYYUTh PaBHbIC OJHOMOYHs co ClIeICTBEHHBIM KOMUTETOM, CUMTAIOT AenyTathl // U3BecTus, available at:
https://iz.ru/news/542077 (Accessed 10 March 2020).
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u OyleT OCyLIECTBISATh HEKUH BHYTPEHHUH KOHTPOJIb, KOTOPBIA OyAeT 3aBUCETh OT
npokypopa. Tak, HarpuMep, eciii CJIeJ0BaTellb He COrJIAaCUTCS ¢ YKa3aHUSIMH PYKOBO-
JIATEIIS CIIEAICTBEHHOTO OpPTaHa, OH MOXKET UX 00KaJloBaTh MPOKYPOPY, a MPOKYPOp HX
MOXET YTBepAWThb. Toraa BO3HMKAeT mpoOiieMa IMpPaBOBOTO CTaTyca PYKOBOAMTENS
CJIEZICTBEHHOI'O OpraHa.

OnHOBpPEMEHHO Hapsay € 3TUMHU TOJHOMOYHSMH NPOKYpop Oyzaer obiamatsh
JEUCTBYIOIMMH (DYHKIMSIMH, TAKUMH KaK OCYIIECTBIICHHE POKYPOPCKOTo HA/A30pa 3a
NpeBAPUTEIBHBIM CJIEICTBHEM M TOJJIEP)KaHHEM TOCYJapCTBEHHOTO OOBUHEHHUSI.
B sToMm cBete co3maercst HeraTMBHAs MOJIENb, KOTIa IPOKYPOP MOKET BO30YIUTh yro-
JIOBHOE /€TI0 (CaMOCTOSITENbHO WJIM MYTEM Jaud YKa3aHUs CIIEJ0BAaTENo0), OJHOBpPE-
MEHHO OCYIIECTBIIATH MPOKYPOPCKHIA HaI30p M KOHTPOIb caM 3a cO0O0M U MOJIePKHU-
BaTh T'OCYJAapCTBEHHOE OOBUHEHHE M0 YTOJIOBHOMY JIEITy, 10 KOTOPOMY OH CaM MPOU3-
BOJIMJI TIpe/iBapuTeNbHOE ciencteue. O0nanas TakuM KpyroM IMOoJIHOMOYHH, TIPOKYPOP
CMOXXET MPUHUMATD TPOIeCcCyaIbHbIE PEIIeHNUs, KOTOpbIE OyAeT UMeTh HeOOOCHOBAH-
HBII XapakTep, 4TO B pe3ysbTaTe MPUBEAET K JOIDKHOCTHBIM NPECTYIUICHUSIM, TeM 00-
Jee KOr/ia YroJIOBHO-TIPOLIECCYalTbHOE 3aKOHOATEIBCTBO M 3aKOHO/IATEIHCTBO 00 Op-
TaHU3AlMU U JEITEIIFHOCTH OPraHOB MPOKYpaTypsl B paboOTe MPOKYypOpa MMEIOT HC-
KJIFOUUTEIEHO OOBUHHUTEIBHBIN YKIIOH.

Hpyroii mpobiemoii Bo3BpaTa TaKMX MOJTHOMOYMNA MPOKYpOpa SIBJISIETCS MPOU3-
BOJICTBO MPEABAPUTEIBHOTO CIEACTBHUSA U OCYIIECTBICHUE MPOKYPOPCKOTO HA/A30pa 3a
HUM B OTHOIIEHUU MpOKypopa. Cerogns B ciayyae, eciu cienoBatens ClieZICTBEHHOTO
KOMHTETa COBEPIIUT KaKoe-THOO0 JOKHOCTHOE MPECTYIUICHHE, TO B OTHOIIIEHUH HEro
HPOU3BOJCTBO MPEABAPUTEIILHOIO CIEICTBHS OyET BECTH CIIEA0BATEIb ITOTO XKE roc-
YIApCTBEHHOI'O MPAaBOOXPAHUTENBHOr0 opraHa — CieacTBEHHOro Komurera. Bo3Hu-
KaeT npobiieMa 0O0bEKTUBHOCTH TaKOTO CJIEACTBUS B OTHOLIEHUH CBOETO K€ KOJUICTH.
Taxkas xe npobiema OyJIeT UMeTh MECTO, €CJIM BEPHYTh NPOKYpPOpPY TaKUe MOTHOMO-
4usi, KaK y PyKOBOAMTENS cieacTBeHHoro oprana. O6 atom emre B 2008 roay roBopui
A.W. BacTpblkuH, Ha TOT MOMEHT MEPBbIM 3amMecTUTeNb | eHepaabHOro MpoKypopa —
[Ipencenarens CnencTBeHHOro KOMUTETa Mpu npokyparype Poccun (ceronns [pence-
narenb CrenctBeHHoro komuteta Poccun). B wactHoct, on otmeuan: «[Ipokyparypa
coenHsIa B ce0e U creicTBUe, U Haa3op. IIpokypaTypa ocymiecTsisuia Haa30p 3a coo-
CTBEHHBIMHU CJICZICTBEHHBIMU JICHCTBUSMH, YTO, COOCTBEHHO, M BBI3BIBAJIO OOOCHOBAH-
HOE COMHEHHE B €€ OOBEKTHBHOCTH... TakuM 00pa3oM, peann3oBaH OCHOBOIOJIArar0-
LU MPUHLIKI OPTaHU3alMK MPOKYPOPCKOTo HAaI30pa B CTPaHE, a MMEHHO: KTO Ha/I3H-
paert, TOT He paccienyeT. DTH NpeoOpa3oBaHusl IBUIIUCH JIOTMYECKUM UTOTOM TOJUTH-
KM YETKOTO OMNpe/EIeHUs] COBPEMEHHOIO MECTa M POJIM MPOKYpaTypbl KaKk HaJ30pHON
COCTAaBIAIONIEH B CHCTEME OPraHOB TOCYapcTBeHHOH BaacTu»®. Takoil mo3ummm

8 bactpuikua AWM. MHTepBbIO MEpBOro 3amecTuTens IeHepanbHOro mpokypopa — Ilpencenmarens Cren-
CTBEHHOTO KOMHUTETa Tpu mpokyparype P®D Anexcannpa bactpeikuna raszere <« KSHBMHUHB KHO20»
31.12.2008 // Cnencreennsiii komurer P®, available at: http://sledcom.ru/press/interview/item/507312
(Accessed 06 March 2020).
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AN. BacTphIKuMH mpuaepKuBaeTcs U cerogus’. OfHAKO OH 3a0BIBA€T, UTO TaKas XKe
cutyarus umeetr Mecto u B CrnencreenHoM komurere Poccun, [lpencenatenem korto-
poro oH sBuserca. HecMoTpst Ha To, 4TO B OTHOLIEHHUH cienoBareneid CleCTBEHHOrO
KOMUTETA MPOBOJAATCS CIEACTBEHHBIE ICHCTBHS B CIIy4ae, €CJIM OHU COBEPILIMIMN JODK-
HOCTHBIE NPECTYIUICHUsI, 0ObEKTUBHOCTH TAKOTO CIIEJICTBUS BCE paBHO OyJeT MOA BO-
npocoM. Tem Oosee mpeneneHTh Takux nen B Poccuiickoit deneparun yxe ObLIH,
11, KaK TI0Ka3aa IPaKTHKA, Pa3pelInTh X He MPeICTaBIIsIeTCs BO3SMOKHEIM Boobme'’,

Hapsny ¢ aTum npucyTcTBYyeT U Apyrasi mpobjemMa ¢ BO3BPaTOM TaKHX IMOJTHO-
MOUHUH MPOKYPOPY, CBSI3aHHAs C MEXAYHAPOAHBIM MTpaBoM. Tak, eciIi BEPHYTh MOJIHO-
MOYHsI TIPOKYPOPY B 00JIaCTHU NPEABAPUTEIHHOTO CIEACTBUS, TO BOSHUKHET MPOTUBO-
pedure ¢ psIoM MEXTyHAPOIHBIX MIPABOBBIX aKTOB, B KOTOphIX Poccuiickas denepanys
BBICTYTaeT ydacTHUKOM'!. COTIaCHO MOJIOKEHHSAM STHX HOPMATHBHBIX IPABOBBIX aK-
TOB CIIE/ICTBEHHAsI (PYHKIMHU JIOJDKHA OBITH OT/IEIeHa OT IPOKYPOPCKOT0 Ha/30pa.

Hpyroit mpaBosen, O.5. baes, npennaraeT HEMHOTO MHOM TOJXOJ, CYIIHOCTh
KOTOPOTO 3aKIII0YAETCS B TOM, YTOOBI BO3BPATUTH BCE MOJHOMOYHS MIPOKYpOpa U cre-
JaTh €ro pyKOBOJIUTENIEM M OPraHU3aTOPOM BCEH CHUCTEMBI YIOJIOBHOTO IPECIIEI0Ba-
Hust. Llenpro Takoro mpecienoBaHus OyleT co3iaHue HEeOOXOIMMBIX YCIOBHHA IS 3a-
KOHHOTO Y 00OOCHOBAHHOTO C €Tr0 CTOPOHBI TOCYAAapCTBEHHOro oOBMHEeHUs. Ham3op 3a
€ro JIeATeNbHOCTBIO CIIeAYeT BO3JOKHUTh Ha cya (Baev, 2011:609). BaxxHo oTMeTHTS,
YTO CXOXKUH MOJIXO/ TPEAiaraics B OTHOIICHUH CJIEIOBATENIs, KOTOPBI OyneT mpoBo-
JUTH TIPEABAPUTEIHHOE CIEICTBUE U BBHICTYIIATh B KAUECTBE rOCYIAapPCTBEHHOTO OOBH-
HUTENS, a MPOKYpop OyAET OCYIIECTBIATh Ham30p 3a HUM. OmHAKO MOAXOM, MPEAIo-
xeHHbI O.51. baeBbIM 1 €ro CTOpOHHUKAaMU, TAKXKe CTAJIKMBAETCS C BbILICYKA3aHHBIMU
npobiieMaMu (0OOBEKTHBHOCTH CJIEACTBHS M OOBHHUTENbHBINA YKIOH). Ko Bcemy aTomy
CTOHT J100aBHTh, YTO CyAeOHbIe OpraHbl B Poccuu 3arpyskeHbl, U BBINIOJTHEHUE UMH €I11e
U (yHKIMHU Ha/I30pa 3a JESATeNIbHOCTBIO POKYpOpa, KOTopas MpUCYyIla MIMEHHO Opra-
HaM TPOKYpaTypbl, HEe MPEICTABISAETCS BO3MOKHBIM. Bo3HHMKaeT Takke mpoliema
C MPaBOBBIM CTaTyCOM CJEIOBaTelll U PyKOBOJIUTEINS CIEACTBEHHOro opraHa. Kakum
Oyzner oobeM ux nosHomouuit? [lpyu npuMeHeHn: Takol MOAETH TOTHOMOYHS CIIEI0-
BaTeJIsl U PYKOBOIUTEISI CIIEICTBEHHOTO OpraHa He OyayT OTIMYaThCs.

9 bactpuikud AW, Tlpuuunsl u crenctsue: Mutepssio «Poccuiickoit rasere» 15.01.2018 // CnencTBeHHbII
xkomuteT PD, available at: http://sledcom.ru/press/interview/item/1195282 (Accessed 06 March 2020).

1 Eropos H. Ilpokypopsl B urpe. B TToaMockoBbe TpoBeaeHa camMas MacIUTaOHas orepanysi NPOTHB MOI-
MOJIBHBIX Ka3uHo // Poccuiickas rasera. 2011. Ne 5407 (31); Kosnosa H. Kasuno ¢ BozBparom: I'eHnpokypa-
Typa He HOAmKcanachk mox aenoM Anekcanapa Uruarenko // Poccuiickas razera. 2013. Ne 6106 (130); Ero-
poB U. Jlenoxpanutenu. ['eHmpokyparypa oTMeHmIa odepenHoe aeno CrencTBeHHOro Komurera // Poccuii-
ckas razera. 2011. Ne 5440 (64); Koznosa H. Kuno, mpokypops! u kazuHO // Poccuiickas razera. 2011.
Ne 5441 (65); Ilerpos U. He Bame nemo. ApecroBannble coTpynaukn CK ocropuim 3aKOHHOCTB pacclienno-
Banust // Poccuiickas rasera. 2016. Ne 7039 (171) (3 aBrycra).

1 Cum., nanpumep: Pexomenmanus Ne R (2000) 19 KMCE «O ponu mpoKypaTypbl B CUCTEME yIOJIOBHOTO
npaBocymus» oT 6 oktadps 2000 r. // Coser Eepomsr m Poccus: C6opHuk noxymeHnTtoB / OTB. pen.
10.10. Bepcrenes. M.: FOpuna. mur., 2004. C. 746—779.
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OnHuM U3 BaXKHBIX MOMEHTOB, KOTOPBIE BBIJICIISIOT CTOPOHHUKH JIAaHHOTO MO/~
X0a, ABJSETCS TO, 4To eciau 10 pedopmbl 2007 roga MpoKypop, OCYLIECTBISAS PyKO-
BOJICTBO 3a IPEABAPUTEIBHBIM CJIEICTBUEM W NPHUHMUMAS y4acTHE B HEM, MOT IIOJIHO-
CTBIO O3HAKOMHTBCS C JI0OKAa3aTeNICTBAMH M 3HATh BCE O HHUX, TO CETOAHS OH MOXXET
MIPOM3BECTH OLEHKY JOKa3aTeIbCTBA U NMPOKYPOPCKUH HAI30p IOCJE TOTO, KaK yro-
JIOBHOE JIeNi0 OyneT chOpMHUPOBAHO C OOBHHHUTEILHBIM 3aKIIOUCHHEM JUIS HaIpaBJie-
Hust ero B cya (Beloborodova, 2018:39-44). B utore B eATeIBHOCTH TPOKypoOpa BO3-
HUKAaeT HEeraTWBHAs CUTYyallus, KOTJla UMEIOTCS J0Ka3aTelbCTBa, HO MPOKYypop 00 Hx
3aKOHHOCTH 3HAET JIUIIb U3 MPOIECCYaJbHBIX PELICHUH Cle0BaTessl, KOTOpbIe 0100-
PEHBI pyKOBOJUTEINIEM CIIEICTBEHHOTO opraHa. [Ipokypop MOXeT MpHUHSATH JiBa MpoIec-
CyaJIbHBIX PCIICHMUS. HepBoe: noAIncaTb OOBHHHUTEILHOE 3aKJIFOYCHUEC, IIPHU 3TOM HE
3Has1 JIOJDKHBIM 00pa3oM O CYIIHOCTH JJOKa3aTelbHOM Oa3bl B yroJIOBHOM jeie. B urore
Ha MPAKTUKE TMPOUCXOAMUT CHUTYaIHs, TP KOTOPOH MPOKYpOp, MOAAEepKUBasi 0OBUHE-
HHE B CyJie, He MMOJHOCTHIO YBEPEH B BHHOBHOCTH uesioBeka. Kpome Toro, B ceroHs-
HEH MpaKTHKe YTOJOBHOTO CYAONPOW3BOJCTBA MPOKYPOpP, MMOHUMAs, YTO YEJIOBEK He-
BHHOBEH, BCE PABHO HE OTKAXXETCS OT CBOETO OOBHHEHMS B CHIIy OOBHHHTEILHOTO
YKJIOHA ¥ TIONYYEHUs] Pa3IMuHBIX BBHITOBOPOB CO CTOPOHBI HadajbcTBa. BTopoe: oH
MOXET HE YTBEpIUTh OOBMHHUTENHHOE 3aKiroueHue. B 3ToM cilydae MpoOIOIHKUTCS
CJIEJICTBUE, U MOA03pEBaEMbIil, KoTopblil Haxoautcs B CU30, ocTanercs TaM, a IPOKy-
pOp HE CMOXKET OCYIIECTBUTh HAJI30p 3a COOJIOJEHHWEM MpaB M CBOOOJ 4YeJIOBEKa
U TPaXIaHWHA B YTOJOBHOM CYAONPOM3BOJICTBE HA CTAaIUM MPEABAPUTEIBHOTO CIE/-
CTBHS /IO TEX TOp, MMOKA HE MOJYYUT OBTOPHOE OOBHHUTENbHOE 3aKitoueHne. [1oato-
MY MBI MOJJIEPKUBAEM TIO3UIIMIO TAHHBIX MTPABOBEOB, KACAIOIIYIOCS HAJ/IEIECHHS TPO-
Kypopa MOJHOMOYHSIMU 110 UCTPEOOBAHUIO YTOJOBHOTO MaTepHaja Ha Jro00W cTaauu
nporecca Uik O3HAKOMJICHUSI C HUM.

Bonee nOoru4HeIMU M peasbHBIMU B PEIICHHH ATHUX MPOOJIEM SIBISIOTCS IMPEe-
noxenns A.B. Cnupuna, BbIHECEHHbIE UM B JIMCCEPTAIIMOHHOM HccienoBanuu. Kak
paHee OTMEUalioCch, UM IPEJIaraeTcsi: BO-TIEPBBIX, 0053aTh PYKOBOIUTENS CIIEICTBEH-
HOTO OpraHa M HWKECTOSIIET0 MPOKYpOopa UCHOIHITh yKa3aHHs BBIMIECTOSIIErO Mpo-
Kypopa; BO-BTOPBIX, IPEJOCTABUTH BO3MOKHOCTH IMPOKYPOPY O3HAKOMHTHLCS C MaTepH-
aJlaMy YTOJIOBHOTO JieJia Ha JIFoOOW CTaauM MPEeIBAapPUTEIBLHOTO CIEeACTBUA. Takue pe-
KOMEHJAINU JEHCTBUTEILHO MOTYT XOTh B KaKOH-TO CTENEHM Pa3pelnTh Oe3HalIexK-
Hyl0 npoOsieMy B JEHCTBYIOIIEH HEraTUBHOM MOJIENM pa3rpaHUYeHUs MOJHOMOYUN
MEXIy IPOKYPOPOM M PYKOBOJUTEIIEM CIIEICTBEHHOTO OpraHa.

Oco0eHHOCTH HHCTUTYTA CJIEJICTBEHHOI'0 CY/IbH

JpyruM BapuaHTOM pa3pelieHus STOH MPOOJIeMbI BHICTYIIAET BBEJCHUE HHCTHU-
TyTa CJIEICTBEHHBIX CyAel. DTOW MO3MLMU MPUIAEPKUBAIOTCS Npescenarenb Bepxos-
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noro Cyna Poccun B.M. JleGenes, a Taxke T.I'. Mopmakosa'?, M.IO. BapuieBckuii,
H.H. Kostyn (Kovtun, 2015:174-183), C.M. Illaxpaii'®. TTo 3agymke aBTOpa JaHHOTO
TIPEIIOKEHUS], CIICICTBEHHBIN Cy b IOJDKEH BBITIOJHATD POJIb HEKOTO apOUTpa MEKIY
MIPOKYPOPOM U PYKOBOJIHUTEJIEM CIICACTBEHHOTO OpraHa, ClieIoBaTeNIeM B LIENSAX YCHIIe-
HUSI KOHTPOJISL 32 MPEABAPUTEIILHBIM CIIEJICTBHEM U TOBBIIICHUS! OOBEKTUBHOCTH CY-
ne6HOro pasouparenscTa’!. B KOMIIETEHINIO CIIEICTBEHHOTO Cy/IbH BOILIH OB TAKHeE
MOJTHOMOYHS, KaK: PaCCMOTPEHHE XojaTaiicTBa 00 apecTte /Uil MPOBEPKH 3aKOHHOCTH
1 000CHOBaHHOCTH NPUMEHEHHsI TAaKOW Mepbl PECEeUeHus]; PaCCMOTPEHUE KaJ00bl Ha
JOJDKHOCTHBIX JIMII OPTaHOB MPEABAPUTEIBHOTO CIEJICTBHS U OPTaHOB MPOKYPATyphl
u T.11. O0bEeM TakuX MOJTHOMOYHMM XapaKTepeH JJisl OPraHOB MPOKYpaTypbl, OCHOBHOMN
(yHKIMENH KOTOpBIX SBJISIETCSA OCYILECTBIECHHE MPOKYPOPCKOr0 Haa30pa 3a HCIOJIHE-
HHMEM 3aKOHOB, COOJIIOJICHHEM IpaB M CBOOOJ 4eIOBeKa M TIpaKIaHWHA OpraHaMu
MIPEABAPUTENLHOTO CIIEACTBUS U MHCTUTYTaMHU, OCYIIECTBISIBIIMMU COJIEPYKAHUE JIHIL,
B3ATHIX O] CTPaKy. Takue MoJTHOMOYUS HE XapaKTEePHBI LI CyeOHBIX OPraHOB U HE
MOTYT OBITh UMM HCTIONB30BaHbl. Cy/bU OCYIIECTBISIOT MPABOCYHE, a HE HA/I30p 3a
MIPABOOXPAHUTEIBHON cucteMoit. OO0 3TOM Tarke 3asBWII OBIBIINN TeHEPATBLHBIN MPO-
kypop B.I'. CrenankoB: «5 NpOTHBHUK 3TOW HJIEH, MOTOMY YTO CYyJ B TIEPUOJ CIIEI-
CTBHUS JOJKEH OCTaBaThCSl KaK MOYKHO Jablie oT Hero. Torna cya u OyJaeT He3aBUCH-
MOW CTPYKTYpOH, KOTOpasi JOJDKHA OIEHWBATh JOBOJIBI M CIIEACTBUS, M 3aIIUTHI MPH
paccMOTpPEHUU Jiena, NocTynuBIero B cy/. [lonbiTka co3iaHus CleICTBEHHBIX CY-
Jieil — 3TO sIBHOE NPOTUBOPEUHE MIPUHIIMIIAM JIESITEIBHOCTH BOOOIIE Cy1e0HOM cucTe-
Mbl. OHa CTaHOBMTCSI OJHMM M3 OPraHOB, YYacTBYIOUIMX B 00OpbOe C NpecTyIHo-
cteion’®. KpoMe Toro, BBeileHHE TAKOrO MHCTUTYTA HE PA3spelluT HMEIOIIYIOCs CH-
CTEMHYIO IIpO0JIeMy B OpraHax YroJIOBHOM IOCTHIIUH, @ IPUBEAET JIUIIb K TTOBBIIICHHIO
JOKyMEHTOO00pOTa NPHU PACCIIEIOBAHUH YTOJIOBHOTO JeJia, YTO B PE3yJbTaTe CTAHET
NPUYUHON HAapYIIEHHUS CPOKOB MPEIBAPUTEIBHOTO CIIEICTBUS, OCIA0UT MPABOBYIO MO-
3UIUIO TIPOKYPOpa B MPEABAPUTEIBHOM CJIEICTBUH, YCWIIUT OOBHHHUTENBHBINH YKIOH
OpraHoB MPOKYpPATyphl M CIEICTBEHHBIX OpraHoB. He cTouT 3a0bIBaTh U TOT (aKT, 4yToO
Ha CEroJHs;LIHUN JeHb B IIPOM3BOJACTBE CieN0BaTeIed HaAXOIUTCS MHOTO YI'OJIOBHBIX
JIeJ1, B CHJIy 4ero norpedyeTcs BhIIEIUTh 10CTaTOUHO OOJIBIION OIO/DKET Ul CO3JaHus
anmnapaTa CIeJICTBEHHbIX CyJIel M NMPOBECTH JOBOJIBHO OOJbIIYI0 pedopMy B IpaBo-
OXpaHUTENbHOM cucteme. Ckopee Bcero, BBEIECHHbBIM MHCTUTYT OyAeT BpaxIeOHBIM

12 Mopmaxosa T.T. ITpeanoskenus o KOMIETEHIMH M MOPsIKe (OPMUPOBAHUS HHCTUTYTA CJIEICTBEHHBIX CY-
neii B Poccuiickoit ®enepanuu, available at: http://president sovet.ru/files/bf/fo/bff99bb741943f8aa3e9c
0b85cdeb243.pdf (Accessed 6 March 2020).

13 Kymkop B., Slmmanos b. ['maBHeIN 10 apectam. CrieICTBEHHBIE CYIbH 3AIUTAT OT HE3aKOHHBIX Oem //
Poccuiickas razera. 2015. Ne 6621 (50).

14 Bapmesckuit M.IO., Mopmakosa T.I'. CBepum npasonucanue. Kak n36aBUTECA 0T OOBUHHTENEHOTO YKIIO-
Ha B cyaax // Poccuiickas rasera. 2013. Ne 6189 (213).

15 IBopsinoBa Ounbra. DKkc-reHNpoKypop P® BBICTYNWII IPOTUB MHCTUTYTA CIEACTBEHHBIX cyaeit // Hauuo-
HajbHas ciyx0a HoBocTel, available at: https://nsn.fm/society/eks-genrokuror-vystupil-protiv-instituta-
sledstvennyh-sudei (Accessed 06 March 2020).
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3JIEMEHTOM B JEUCTBYIOIIEH U CTapoil CUCTEME OPraHOB YrOJOBHOW rOCTUIMU. Bhije-
JICHHBIE CpeICTBa OBLIO OBI IeTIeCO00pa3HO HANPABHUTH HA TIOBBIIIICHUE JTIOJPKHOCTHOTO
OKJIaJIa IPOKYPOPOB ISl CHIKCHUSI OOBUHHUTEIBHOTO YKJIOHA. OTHAKO TAaHHBIHN ITOIXO]
MMEET OJIMH BEPHBI MOMEHT: HEKUH apOUTp MEXKIY CIeI0oBaTEIeM U aJBOKATOM B XO-
JIe TIPEIBAPUTEIIHHOTO CIECTBHS JOKEH ObITh. TaKuM JOKHOCTHBIM JIUIIOM JTOJDKEH
BBICTYTIaTh TIPOKYPOP B CBSI3U C MMEIOIIMMCSI Y HETO KPYTOM TOJTHOMOYHMHA U (DyHKITHIA,
HO JI0 T€X TOp, MTOKa MPaBOBasi POJIb €ro OyIeT pacCMaTPHUBATHCS KaK «KapaTemsn ¢ 00-
BUHHUTEIBHBIM YKJIOHOM, 3TOTO IOCTUYb OyJIeT HeBO3MOXKHO. PaHee Takue moTHOMOYUs
B JICATEIILHOCTH MPOKYpOpa y’Ke UMeITCch Ha nipaktuke (Babich, 2018:70-84).

3aKiIroueHue

ITpoananu3upoBaB OGOJIBIIMHCTBO MIEH U PEKOMEHMAALMH, Ipe/laraeMbIX MpU
peleHny 3Toi 00JIe3HeHHOW TPOOIEeMbl, BaXKHO OTMETUTH cienyromee. Bo-nepBbix,
MIPEAIOKEHHs], KAacaloOIecsi BHECCHUSI WM YIYYIIeHUS JEHCTBYIOMIEH MOAEIH pa3-
TpaHWYEHHs MTOJTHOMOYMI MPOKYpOpa U PYKOBOJHTEINS CIIEACTBEHHOTO OpraHa, oope-
YeHBI Ha MPOBAJ B CUITy TOTO, YTO MPAKTUYECKH BCEMHU NPaBOBEIAMHU TPEIaraeTcs Of-
HO | TO XK€, @ IMEHHO: JTHOO M3BSITh MMOJTHOMOYHS Y PYKOBOJUTEIIS CIIEACTBEHHOTO Op-
raHa M mepeaaTh UX HMpPOKypopy, 00 HaoOopoT. Takxke ecTh MpeayoKeHHe CO31aTh
JIOIIOJIHUTEJIbHBIM MHCTUTYT (CJI€ACTBEHHBIN Cy/bsl), KOTOPBIH ObI pa3pelasn OTaeIbHbIe
CIIOpBI, BO3HUKAIOLINE MEX1y MPOKYPOPOM U PYKOBOJHUTENIEM CJIEICTBEHHOIO OpraHa
WM ciefioBaresieM. Bo-BTOpbIX, HOBOTO MOJX0/a B PEIIEHUHU 3TOM NMPOOIeMbl B paMKax
U3MEHEHUs OTJENIbHBIX JIEMEHTOB JICHCTBYIOIIEH CHCTEMbI HET U He OyzeT 1o 00bek-
TUBHBIM TPUYUHAM. B-TpeThuX, MpencTaBUTENSIM BIIACTH, MPABOBEAAM M OCTAIbHBIM
JABHO TIOpa MPUHSATH TOT (aKT, YTO Takas MpoOsieMa SIBISETCS CUCTEMHOM M BhIpaXKa-
€TCsl He B PaMKax OJTHOTO 3JIEMEHTa CHCTEMBI IIPABOOXPAHUTEIILHOTO OpraHa MIIH JaKe
IBYX, @ B paMKax BCEil NMPaBOOXPAHUTEIBHOW CHCTEMbI B 00JIACTH YTOJIOBHOTO CYJO-
Npou3BOJCTBA. VI3MEHEHHE OJHOTO >JIEMEHTa TAaKOW CHCTEMbI He OOECIeUuT ycrexa
B pechopme. JlelicTByrOmasi CUCTEMa HE CMOKET OBbITh peOopMUpOBaHa 0€3 M3MEHEHUS
IPaBOBBIX M OPraHU3aI[MOHHBIX OCHOB JEATEILHOCTU BCEX CYIEOHBIX OPraHOB U Opra-
HOB YT'OJIOBHOW IOCTHUIIMH. DTO KOCBEHHO OTMEYAET B CBOMX HAYYHBIX PacCyKACHHIX
a/IBOKar, A.10.H., joueHT A.B. Parymun: «IIpencraBisercs He0OXOAUMBIM NPOBEJCHUE
riyOOKOro, HE3aBUCHMOTO OT TOCY/AApCTBA U T'OCYAApPCTBEHHBIX OPraHOB, BCECTOPOH-
HETO CHCTEMHOT0 aHaJIN3a OPraHU3alMOHHBIX U MPABOBBIX OCHOB JEATEILHOCTH IOCY-
JApCTBEHHBIX OPraHoOB, YYacCTBYIOIIMX B YrOJIOBHOM cynompomsBoiactse» (Ragulin,
2017:62). [TosToMy B LENSX MOBBIIMIEHUS! Ka4eCTBA PACCIICIOBAHMS MPECTYMHBIX Aes-
HHH, TPOKYPOPCKOT0 HAJ30pa 3a COO0ICHUEM IIPaB U CBOOO]] YeNloBeKa U TPpaXkIaHH-
Ha B YTOJIOBHOM CYAOIPOU3BOJCTBE, IPOKYPOPCKOTO HAA30pa 32 OpraHaMy IIpeaBapH-
TEJILHOT'O CJIEJCTBUS, & TAKKE CHU)KEHHsI OOBUHUTEIILHOTO YKJIOHA CO CTOPOHBI IIPOKY-
popa u cienoBatenss HEOOXOIUMO B JIESTEIBHOCTH OPraHOB HMPOKYpPATypbl U OPraHOB
IpeIBapUTEIBHOTO CIIEACTBHS YCTAaHOBUTH OO IMIaBHBIM MPUHIMI «BCECTOPOHHE-
0, MOJHOTO U OOBEKTUBHOTO HUCCIIEOBAHUS OOCTOSITENBCTB MIPOU30ILEANIEro». bbito
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OBl JIOTUYHBIM CETOJHs 3aKpenuTh AaHHbINA npuHUMO B Konctutyuuu Poccun Ha gone
Mpoliecca BHECEHHUS NOMPABOK B Hee. [ T1aBHyI0 posib B 00€CTeYeHUuH TaHHOTO TPUHIIH-
rma HeoOXOIUMO 3aKPENHTh 32 OpraHaMH MPOKYpPaTyphl B JIMIIE MPOKYPOPOB, TaK Kak
MMEHHO Ha HUX BO3JIOKEHA (PYHKIIMS OCYIICCTBIICHUS HA/I30pa OT uMeHH Poccuiickoit
®enepanun. [Ipokypop IOMKEH CTaTh 3TATOHOM OCYILECTBICHHS JAaHHOTO MPHHLIUIA
1 10OMBATHCS peaTM3allii ATOTO MPUHIINIA HE TOJIBKO CJIE0BATENIEM, HO M aJJBOKATOM
B €r0 NPOLECCYATbHON NEATEIbHOCTH. YTOJIOBHOE CYJOIPOU3BOICTBO — 3TO HE LUP-
KOBOE IIPEJICTaBIICHUE, I/1e KTO-TO MOKET M0OeIUTh WU Mpourpath. B mpouecce pe-
1aeTcs Cyb0a uesloBeKa, ero OJIM3KUX, a 3HAUUT, HUKAKOIO COCTSI3aTeNIbHOIO Mpoliec-
ca ObITh He MOXKET. Bo BceM 3TOM IpOU3BOJICTBE JIOJDKHA OBITH TOJIBKO OJHA LIEIb —
YCTaHOBJICHUEC UCTUHHBIX 00CTOSATEILCTB Mmpon3omeauIero BCEMU YHaCTHUKAMM TAKOI'O
nporecca.

s peanuzanyii 3TOro NPUHIMIA HA MPAKTUKE HEOOXOAMMO YCTPAHUTH BBI-
MOJTHEHHE TUIaHa 10 0OpbOE ¢ MPECTYIMHOCTHIO B IESATEIBHOCTH MTPOKYPOPA, PYKOBOIH-
TeJIs CIEICTBEHHOIO OpraHa M cieoBaTes. YKa3aHHsl, HCXOIAIINE OT BBIILIECTOSIIErO
PYKOBOJICTBA, KOTOPBIE CBSI3aHbI C BBHIIIOJIHEHUEM IIJIaHa IPOTUBOAEHUCTBUS PECTYITHO-
CTH, CleyeT KBTH(UIIMPOBATh KaK MPEBHIIICHHE TOHDKHOCTHBIX MoTHOMo4Yni. Kpome
9TOr0, BayKHO CO3[aTh YCIOBHS JJISL IIPOKYPOPA, IMPU KOTOPBIX OH CMOXKET OCYILECTB-
JITh (QYHKIMIO Haj30pa cBOOOIHO M 1o HeoOxoxumocTu. Cienyer Takke NepecMoT-
pEeTh MPaBOBOM CTAaTyC MPOKypopa B KAYeCTBE rOCYJapCTBEHHOro 0OBUHUTENS. [IpoKy-
pPOp HE JOJDKEH PaccMaTpUBaThbCs Kak KapaTelabHOE OpyAue rocyaapcrsa. MIMeHHO oT
IPOKypOpa 3aBUCHUT, KAKUM OyJIeT pelleHue cyaa. A Tak Kak B JAEATEIbHOCTH IPOKY-
popa CHIIbHBIA OOBHUHUTENIBHBIA YKIIOH, TO B Poccun numeercs 10BOJIBHO OOJIBILIOE KO-
JMYECTBO OOBUHHTENILHBIX MIPUTOBOPOB, U 9TO HE MOXKET YKJIAIbIBATHCS B PAMKH IIpa-
BOBOI'O TOCYAapCTBa. DTO CBSI3aHO C TE€M, YTO MPOKYPOpP Ha MPAKTHKE M3-3a JEUCTBY-
IOIIMX TPABOBBIX OCHOB HUKOTJIA HE OTKAXETCS OT OOBHHEHHS B CyAEOHOM Ipolecce,
Jla’kKe €CIIM €CTh Ha TO OCHOBaHUs. B 3TOM ciyuae pekoMeHayeTcs 3aCTaBUTh IIPOKYPO-
pa UCIIOIb30BaTh Ha MPAKTUKE MPAaBO HA OTKa3 OT OOBUHEHMs, €CJIM €CTh OCHOBaHHS.
Takoe mpaBo HE TOJKHO pacCMaTpUBATHCA KaK OTPULIATEIbHBIA MOMEHT B J€SITEJIbHO-
cTi Tpokypopa. Eciau mpokypop ycraHOBHMI Bce (PakThl MPOU3OILIEANIETO Ha CTaluN
CyaeOHOro mnporecca ¥ 0TKa3ajics 0T 0OBUHEHUs], TO €ro cieayeT MOOLIPsTh (IPEeMUH,
Harpajpl U T.IL.).

B cnyyae Takux u3MeHEHUH B OCHOBaX OpPraHU3alluu U JEsTeIbHOCTH OPraHOB
MIPOKYpaTypbl B 00JIACTH YTOJIOBHOIO CYAONPOM3BOACTBA CIEAYET HAJCIUTh MPOKYPO-
pa mpaBOM BO30YXKIAaTh YTOJIOBHBIC Jiela M MPOBOAUTH MO HHUM IIPEIBAPUTEIBHOE
CIIEJICTBUE MCKIIOYUTEIBHO B OTHOLICHUMHU CJENOBATeNs WIM PYKOBOIUTENS CIe-
CTBEHHOTO mojpaszaeneHus CreacTBeHHOro komureTa Poccun, GyHKINHM KOTOPBIX CBS-
3aHBI C HpOTHBOIIGfICTBHCM JOJDKHOCTHBIM TPECTYIIIICHUAM B CJIICACTBCHHBIX OpraHax.
[lenpro Takoro MPOM3BOACTBA CO CTOPOHBI NMPOKYpOpa OyaeT BBIIOJIHEHHE 3a1a4 Mpo-
KypOPCKOI'0 HaJ30pa, B TO BPEMsI KaK y CIIEAOBATENS LENbBIO SBIISETCS PACCIEI0OBAHUE
npectynHoro jaestHus. [Ipu 3ToM npokypop OyJeT HCIoIb30BaTh TaKKUE MPOLECcCyalb-
HBIC IMOJIHOMOYHUA HE II0 BCEM YT'OJIOBHBIM COCTaBaM, KOTOPLIC NPEAYCMOTPCHLI Vro-
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JIOBHBIM KoJiekcoM Poccum, a TOJBKO JIUIIBL MO OTAENbHOMY OJIOKY, 8 UMEHHO TIO CTa-
ThsiM 285, 290, 291.2, 292, 293, 299, 300, 4. 2 u 4. 3 cratbu 303 U TpU BHINOJHEHUU
OTIpeIeNIeHHbIX YCIOBHIT™, TaKMMHU YCIOBHAMY SBIISIOTCS: BO-TIEPBEIX, HCIONB30BAHUE
MIPOKYPOPOM BCEX CIIOCOOOB, YTOOBI 3aCTABHUTH CIICAOBATEIS WA PYKOBOAUTENS CIIE-
CTBEHHOTO OpraHa BBIIOJIHUTH CBOM OOSI3aHHOCTH COTJIACHO (he/iepalbHOMY 3aKOHO/a-
TENBCTBY; BO-BTOPBIX, IPUHUMATh TaKHe MPOILECCYyabHbIE MEPhI IPOKYPOP MOXKET I10-
CJie BBITTOJTHEHUS MEPBOTO YCIOBUS U TIOCJTE TPEXKPATHOTO OTKAa3a CJIEOBATENs BBI-
TIOJIHUTB 3aKOHHBIC YKa3aHUs NPoKypopa. Tak, eciu B MPOIeCCYabHON JAeATeIbHOCTH
MPOCTOrO CJIEIOBATENS U €r0 PYKOBOJMUTENSI €CTh HapyIIeHHs (peaepasbHOro 3aKOHO-
JIaTeIbCTBA, KOTOPhIE OHU HE YCTPAaHWIU TOCHE MOMYyYSHHs HECKOJBKO pa3 yKa3zaHWH
MPOKYpOpa, TO IPOKYpPOp 0OpaIaeTcs ¢ COOTBETCTBYIOIIMM aKTOM B TEPPUTOPHATILHOE
CJIEJICTBEHHOE TOjIpa3/iejieHne, KOTOPOe 3aHUMAETCsl paccleIoBaHUEM JIOJHKHOCTHBIX
MIPECTYIJICHUI B OTHOIIEHNH CBOMX COTPYJHHMKOB, C IIEJbIO MPOBEICHHS MPOBEPKU Ha
HaJIMYUe JIOJDKHOCTHOTO TpecTyIuleHus. B ciydae eciu JedCTBUTENHHO €CTh HapyIie-
HUSI 3aKOHOJIATEJIbCTBA, a CIIEIOBAaTeNlb TAKOTO CIIEICTBEHHOTO IMOAPA3CTICHUS BHIHEC
OTKa3HOW MaTepHal B OTHOIIEHHWU CBOETO KOJUIETH, TO MPOKYPOp OO0JIafaeT MpaBoM
BO30YJUTh YTOJOBHOE /IO B OTHOIICHHM CIIEJOBATENS IPU BHINOJHEHUH BBIIICYKa-
3aHHBIX YCJIOBUH. PYKOBOIUTENH CIIEICTBEHHOTO OpraHa MOKET 00)KaJloBaTh pPELICHHUE
MPOKYpOpa BHILIECTOSIIEMY IIPOKYPOPY, PELIEHUE KOTOPOTrO OYJET OKOHYATEIILHBIM.

OCOOEHHOCTBIO ATOTO MOAXO0JIA SBJISIETCS TO, YTO MPOKYPOP BO30OYXKIAET yro-
JIOBHOE €TI0 HE HANpPSMYIO B OTHOIICHUH MPOCTOTO CIICAOBATENS, a Yepe3 MOCTaHOB-
JICHHWE O MPOBEpPKE, HAIPaBJICHHOE CIIEJ0BATEN0, (PYHKIIMU KOTOPOTO CBS3aHBI C pac-
CJIe/IOBaHUEM JIOJDKHOCTHBIX MpecTyIuleHuid. B utore npokypop He OyaeT moaphiBaTh
NPOLIECCYaTBHYIO CAMOCTOATENILHOCTD IIPOCTOTO CIIEA0BATEIS.

Crarteu 285, 290, 291.2, 292, 293, 299, 300, 4. 2 1 4. 3 ctathu 303 He AOKHEI
NPUMEHSATHCS crenoBatensimu CieIcCTBEHHOro KomuTeTa Poccun B OTHOIIGHHH TIPOKY-
popa u3-3a TOro, YTO BOSHUKHYT MPOTHBOPEUUS MEKAY BEAOMCTBAMU. TaKhe yroio-
HBIE COCTaBbl OyIyT MPUMEHHMBI K TPOKypopy cienoBatensimu CIieICTBEHHOTO
ynpasienus OenepanbHoil ciryxO0bl 6e3onacHocty Poccun B 1ensix odecrnedeHust roc-
yZIapCcTBEHHOM MpaBoBoii 6e3omnacHocTH Poccuu.

Uro kacaercsi pyKOBOAUTEIIS CIEJACTBEHHOTO OpraHa, TO Y HETO COXPaHSIOTCS
TIOJTHBIN BEIOMCTBEHHBIH KOHTPOJIb M TTOJTHOMOYHS, KOTOPBIC TIPUCYIIH €My B COOTBET-
CTBUH C JICHCTBYIOIIMM 3aKOHOJIATEIBCTBOM. B CBOIO o4epens, psIoBOl ClieIoBaTelh
B IIEJIIX 00ECTIeYEeHUsI CBOEH MPOIECCyaTbHON CaMOCTOSTEIbHOCTH MOYKET 00KaIOBATh
yKa3aHus pYKOBOAUTENS CJICICTBEHHOTO OPTaHa BBILIECTOSIIEMY PYKOBOIHUTEIIO CIIEI-
CTBEHHOT'O OpraHa, a 3aTeM MpOoKypopy. B aToMm ciydae npokypop, Oyaydu eTUHCTBEH-
HBIM FapaHTOM OCYIICCTBIICHUS HaJ30pa 32 UCTIOIHEHNEM, OyIeT BBICTYIaTh apOUTPOM
MEXIy CIIEZIOBAaTENIEM U PYKOBOJUTEIIEM CIIEACTBEHHOTO OpTraHa, YbHM PEIIeHHus OyIayT
00s13aTEIbHBIMU JIJIs1 UCTIOTHEHHSI.

16 VronosHblit koaexc Poccuiickoit denepanuu 13.06.1996 Ne 63-®3 (pen. ot 01.04.2020) // Cobpanue 3a-
koHonatenscTBa PD. 1996. 17 utons. Ne 25. Cr. 2954.
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[Ipu ocymiecTBICHNH Ha/A30pa 3a COONIOJCHUEM 3aKOHOIATENbCTBA U TIPaB
1 cBOOOJT YeNIOBEKA U IPayKIaHWHA, IIPU YCTAaHOBJICHHH B OPTaHU3AIUH U NEeSTeIbHOCTH
OpraHoOB IPOKYpaTyphl INIABHOW OCHOBBI — YCTAHOBJICHHE MCTHHHBIX OOCTOSITEIIBCTB
CITYYHBILETOCS] — TIPOKYpOpa ObUIO OBl JIOTHYHBIM HAJICIUThH TIPABOM YIOBIECTBOPSTH
XOJlaTaiicTBO clieoBareisi O MPUMEHEHHH B OTHOIICHUH IT0JJ03PEBAEMOT0 COOTBET-
cTByromieii Mepbl npecedenns. CyneOHbIe OpraHbl HE BBIIONHIIOT (DYHKIHIO TIPOKY-
POpPCKOTO Haa30pa, a CIEAOBATENHHO, MOJDKHBI 3aHUMATHCS TOJBKO OTIpPAaBICHUEM
npaBocyaus. Tem Oosee, 4To B CyieOHOM MpaKTHKE OONBIIMHCTBO PELICHUN CyAa OC-
HOBBIBACTCA UMCHHO Ha PCHICHUAX IIPOKYpOpa.

Takum 00pa3oM, MpeIoKEHHBIN MOIXO0J] MO3BOJIUT MOBBICUTH MPOLIECCYallb-
HYIO CAMOCTOSITENIHOCTD CJIEJIOBATENS; TIEPCOHATIBHYIO0 OTBETCTBEHHOCTH CIIEJOBATEIIS
coOCTBEHHOW 0€30MaCHOCTH; COXPAaHHUTH MOJHOMOYHS PYKOBOJMTENS CIIEICTBEHHOTO
OpraHa; yCWJIUTh TPOKYPOPCKHI HaA30p; MEPECMOTPETh MPABOBOM CTATyC M IOJIOXKE-
HHE MPOKYpOpa B YTOJIOBHOM CYIOIIPOM3BOJICTBE M CO3JACT JHAJIOT MEXKAY MPOKYpO-
POM M PyKOBOAUTENIEM CIICICTBEHHOTO OpPraHa.

Bub6smorpaduueckuii cnucok / References

Alexandrov, A.S. (2009) Voprosy vzaimodeystviya prokurora, rukovoditelya sledstvennogo orga-
na i sledovatelya v khode dosudebnogo proizvodstva po ugolovnomu delu [Issues of in-
teraction between the prosecutor, the head of the investigative body and the investigator
during the pre-trial proceedings in the criminal case]. Vestnik MVD [Bulletin of the Minis-
try of the Interior]. No. 1. 52-59. (in Russian).

Anexcandpos A.C. Bonpockl B3anMOJEHCTBUS IPOKYPOpPa, PYKOBOIUTEIIS CIICACTBEHHOTO
OpraHa u CJICHOBATCIISL B XOA€ ,HOCY,Z[€6HOFO MNpOU3BOACTBA 10 YTOJIOBHOMY ACITY // Becrt-
Huk MBJT. 2009. Ne 1. C. 52-59.

Alexandrov, A.S. (2010) K voprosu o sozdanii yedinogo Sledstvennogo komiteta [On the estab-
lishment of a single Investigative Committee]. Herald of the Saratov State Academy of
Law. No 6 (76). 17-21. (in Russian).

Anexcandpos A.C. K Bompocy o coznanuu eauHoro CrieicTBEHHOro komuteTa // BecTHHK
CapartoBckoii rocyaapcTBeHHOM akagemun mpasa. 2010. Ne 6 (76). C. 17-21.

Amirbekov, K.I. (2013) Balance of powers between a public prosecutor and a head of investiga-
tion. Agency: a conceptual approach. Bulletin Academy of the R.F. Prosecutor General’s
Office. No 1 (33). 28-35. (in Russian).

Amupberos K. /. bananc MOMHOMOYHIN POKYpOpa M PyKOBOAUTEIS CIEICTBEHHOTO Opra-
Ha: KOHIENTyalbHBIN moaxoy // BectHuk Akanemun ['eHepambHOU Tpokyparypbl Poc-
cuiickoit denepanuu. 2013. Ne 1 (33). C. 28-35.

Babich, N.V. (2018) Features of some modern concepts and models of the organization and activities
of the investigative body in Russia. Eurasian advocacy. No. 4 (35). 70-84. (in Russian).
babuu H.B. OcoOEHHOCTH OTJENbHBIX COBPEMEHHBIX KOHIICTIIMNA W MOJEIe OopraHu3a-
UK W JEITSIBHOCTH CJCICTBCHHOro ammapara Poccuu // EBpasuiickas aaBokaTypa.
2018. Ne 4 (35). C. 70-84.

Baev, O.Y. (2011) Izbrannyye raboty po problemam kriminalistiki i ugolovnogo protsessa:
Shornik [Selected works on the problems of forensic science and the criminal process:
Collection]. Moscow: EKSMO Publ. (in Russian).
baes O.A. N36panHbIe paOOTHI IO MpoOIeMaM KPUMIHAIHCTHKA U YTOJIOBHOTO TpoIiec-
ca: Coopauk. M.: DKCMO, 2011. 609 c.

776 [TPOLIECCY AJILHOE ITPABO. [TPOKYPOPCKUI1 HAJI30P



Babich N.V. RUDN Journal of Law. 2020. 24 (3), 760-779

Beloborodova, E.S. (2018) O polnomochiyakh prokurora na zaklyuchitel'nom etape
predvaritel'nogo sledstviya [About the powers of the prosecutor at the final stage of the
preliminary investigation]. New legal bulletin. No 3 (5). 39-44. (in Russian).
benobopooosa E.C. O MOMTHOMOUYHUSAX TPOKYypOpa HA 3aKIIOYUTEIHLHOM JTare MpeaBapu-
TenpHOTO cineacTus // Hosblit topuandeckuii BectHuk. 2018. Ne 3 (5). C. 39-44.

Galushkin, A.A., Sangadzhiev, B.V. (2013) To the Question of Lawyer Participation in the Crimi-
nal Trial in Russian Federation at the Present Stage: Practice and Perspective. «Pravovaya
Initsiativay (The Legal Initiative). No. 11. 6. (in Russian).

Tanywkun A.A., Caneaoxcues B.B. K Bonpocy 00 ydacTuu ajJiBOKaTa B yrOJOBHOM IIPO-
necce B Poccuiickoii denepaiiiii Ha COBPEMEHHOM JTarle: MpakTHKa U mpodiaeMaTtuka //
[IpaBoBas nanaTHBa. 2013. Ne 11. C. 6.

Goryunov, V.V. (2012) Procedural independence of investigator in light of reform of investigation
establishment. Russian Investigator. No 19. 13-16. (in Russian).

TI'opronos B.B. TlpomeccyanpHas caMOCTOATENBHOCTH CIIEOBATeNsi B CBeTe pPe(opMEI
ciencTBeHHOro anmapara // Poccuiicknit cnemoBatens. 2012, Ne 19. C. 13-16.

Dzhatiev, V. (2008) Zachem Rossii prokuratura? [Why the Russian prosecutor?] Zakonnost' [Le-
gality]. No 8. 30-32. (in Russian).

Jlicamues B. 3auem Poccun npokypatypa? // 3akornoctsb. 2008. Ne 8. C. 30-32.

Drukalev, I.L. (2011) Problems of Prosecutor’s Supervision in Pretrial Criminal Proceedings. Law.
No. 2. 97-100. (in Russian).

Hpyranes H.JI. TIpobnembl Ha30pa MPOKYpoOpa B JOCYICOHOM MPOU3BOACTBE MO YTOJIOB-
HeIM genam // IIpaso. 2011. Ne 2. C. 97-100.

Islamova, E.R. (2016) On issue of correlation of prosecutor's procedural powers and head of inves-
tigative body. Baikal Research Journal. Vol. 7. No. 2. DOI: 10.17150/2411-
6262.2016.7(2).22. (in Russian).

HUcnamosa 3.P. K Bonpocy 0 COOTHOLIEHHU NMPOLECCYaIbHBIX MOJHOMOYMN MPOKYpopa
U PYKOBOIWTENS CIECICTBEHHOTO opraHa // Hayunsni xypHan Baiikameckoro rocymap-
ctBenHoro yuusepcurera. 2016. T. 7. Ne 2. C. 22. DOI: 10.17150/2411-6262.2016.7(2).22.

Islamova, E.R., Choubykyn, A.V. (2016) A reasoned resolution of the prosecutor on sending materi-
als to the preliminary investigation body to decide the issue of criminal prosecution (prob-
lems of implementation). The Crimean Scientific Bulletin. No. 3 (9). 155-163. (in Russian).
Hcnamosa O.P., Yybvikun A.B. MOTHBUPOBaHHOE IIOCTAHOBJICHHE MPOKYPOpa O HaIlpaB-
JICHUH MAaTCpUaJIOB B OpraH MPEABAPUTCIIBHOI'O paCCICAOBaHUA Ul PCIICHUA BOIIPOCa 00
YTOJIOBHOM TIpeciieoBaHuH (TpoOiieMbl npuMeHeHus) // KpbIMCKUA HaydHBIH BECTHHK.
2016. Ne 3 (9). C. 155-163.

Kapinus, O.S. (2013) K voprosu o protsessual’'nom polozhenii prokurora v stadii vozbuzhdeniya
ugolovnogo dela [To the issue of the procedural status of the prosecutor at the stage of in-
itiating a criminal case]. Procurator. No. 2. 50-58. (in Russian).

Kanunyc O.C. K Bompocy o0 mporeccyanbHOM TON0KEHHH IPOKYpopa B CTaAWU BO30YXK-
neHus yrojioBaoro neina // Ilpokypop. 2013. Ne 2. C. 50-58.

Kolokolov, N.A. (2014) «The great opposition»: the investigator vs the prosecutor. Vestnik Mos-
kovskogo universiteta MVD Rossii. No. 10. 244-255. (in Russian).

Konoxonos H.A. «Bennkoe TPOTHBOCTOSIHHEY: CIemOBaTedb VS mpokypop // BectHuk
Mockogckoro yausepcutera MBJI Poccuu. 2014, Ne 10. C. 244-255.

Kovtun, N.N. (2015) The institute of specialized investigating judges: on the discussion of vectors
of the legislative will. Russian journal of legal studies. No. 2 (3). 174-183. (in Russian).
Koemyn H.H. WHCTUTYT clieLUMaIU3UPOBAHHBIX CJIEICTBEHHBIX CyAeH: K IUCKYCCHUH O
BEKTOpaxX 3aKOHOJATeNbHOM BoiM // PoCCHHCKHIA KypHAN MPaBOBBIX HCCIIETOBAHHIA.
2015. Ne 2 (3). C. 174-183.

PROCEDURAL LAW. PROSECUTOR SUPERVISION 7



babuu H.B. Becmnux PY/]H. Cepus: FOpuouueckue nayku. 2020. T. 24. Ne 3. 760779

Kruglikov, A.P. (2012) Polnomochiya prokurora po vozbuzhdeniyu ugolovnogo dela i osushchestvleni-
yu ugolovnogo presledovaniya [The powers of the prosecutor to institute criminal proceedings
and criminal prosecution] Zakonnost' [Legality]. No. 1. 12-16. (in Russian).

Kpyenuxos A.Il. TlomHOMOYHSI TIPOKYypOpa TO BO30YKISHUIO YTOJIOBHOTO Jelia W OCY-
IIECTBJICHUIO YTOJIOBHOTO TpecienoBanus // 3akoHHOCTh. 2012. Ne 1. C. 12-16.

Kruglikov, A.P. (2008) Rol' prokurora v ugolovnom sudoproizvodstve [The role of the prosecutor
in criminal proceedings]. Zakonnost' [Legality]. No. 8. 25-29. (in Russian).

Kpyanuxos A.Il. Ponb npokypopa B yroJloBHOM cyaonpon3Boactse // 3akoHHocTs. 2008.
Ne 8. C. 25-29.

Lebedev, V.M. (ed.) (2015) Ugolovno-protsessual'noye pravo: uchebnik dlya bakalavriata i mag-
istra [Criminal procedure law: a textbook for undergraduate and master studies].
Moscow: Yurayt Publ. (in Russian).

YronoBHO-TIpoIiecCyanbHOE TPaBo: yUeOHUK I OakajaBpuaTa M MarucTpaTypsl / MOX
o6m1. pen. B.M. JleGenesa. 2-¢ m3n., mepepad. u mom. M.: M3matensctBo FOpaiit, 2015.
1060 c.

Morugina, N.A. (2008) Protsessual'nyye polnomochiya rukovoditelya sledstvennogo organa po
proverke zakonnosti prinimayemykh sledovatelem resheniy [Procedural powers of the
head of the investigative body to verify the legality of decisions made by the investiga-
tor]. The bulletin of Voronezh Institute of the Ministry of Internal Affairs of Russia. No. 2.
48-51. (in Russian).

Mopyeuna H.A. TlponieccyanbHble TOJTHOMOYHS pPYKOBOJIUTEINS CIEACTBEHHOT'O OpraHa Mo
MIPOBEPKE 3aKOHHOCTH NMPHUHUMAEMBIX ClIefioBaTeNieM pemnieHuit / Bectauk Boponexcko-
ro uacTuTyTa MBJI Poccuu. 2008. Ne 2. C. 48-51.

Novikov, E.A. (2009) Rukovoditel' sledstvennogo organa v rossiyskom ugolovnom sudoproizvod-
stve: protsessual'nyye i organizatsionnyye aspekty [Head of the investigative body in the
Russian criminal proceedings: procedural and organizational aspects]. Abstract diss. ...
cand. legal sciences. Moscow. (in Russian).

Hosuxoe E.A. PykoBOOWTENb CIEICTBEHHOTO OpPraHa B POCCHICKOM YTOJOBHOM CYJO-
MPOM3BOJICTBE: TPOLECCYaNbHbIE U OpraHU3allMOHHbBIC acleKThl: ABTOped. AUC. ... KaH/.
ropu. Hayk. M., 2009. 23 c.

Ovsyannikov, 1.V. (2014) Prosecutorial supervision at the stage of criminal proceedings. Bulletin
Academy of the R.F. Prosecutor Genera/’s Office. No. 4 (30). 9-14. (in Russian).
Ogcannuxos H.B. TIpoxypopckuil Ham30p B CTaauu BO3OYKACHHS YTOJOBHOTO nena //
Bectauk Axagnemun ['eHepanpHOi mpokypaTypsl Poccuiickoit @epepauuu. 2012. Ne 4
(30). C. 9-14.

Popov, M. (1907) Polnyy slovar' inostrannykh slov, voshedshikh v upotrebleniye v russkom yazyke
[A complete dictionary of foreign words that have come into use in the Russian lan-
guage]. Moscow. Printing house t-va I.D. Sytina Publ. (in Russian).

Ilonos M. I1onHBIN cI0Baph HHOCTPAHHBIX CJIOB, BOIIEAILINX B YIOTPEOICHHE B PYCCKOM
si3pike. M. Tum. T-Ba U.JI. Ceituna. 1907. 458 c.

Ragulin, A.V. (2017) About need of expansion of powers of the prosecutor as participant of criminal
legal proceedings in Russian Federation. Eurasian advocacy. No. 4 (29). 52—65. (in Russian).
Pazynun A.B. O HeoOXOANMOCTH PACIIMPEHHUS MTOJTHOMOYHH NMPOKYypopa KaK yJacTHHKA
YTOJIOBHOT'O CYIONpPOU3BOACTBA B Poccuiickoii denepanuu // EBpasuiickas agBokarypa.
2017. Ne 4 (29). C. 52-65.

Ryabinina, T.K. (2008) I vnov' k voprosu o pravovom statuse prokurora v ugolovnom sudopro-
izvodstve [And again to the question of the legal status of the prosecutor in criminal pro-
ceedings]. Criminal Judicial Proceeding. No. 1. 41-45. (in Russian).

778 [TPOLIECCY AJILHOE ITPABO. [TPOKYPOPCKUI1 HAJI30P



Babich N.V. RUDN Journal of Law. 2020. 24 (3), 760-779

Psabununa T.K. V1 BHOBB K BOTIPOCY O MIPABOBOM CTaTyce MPOKypopa B YTOJOBHOM CYJIO-
IPOM3BOJICTBE // YrosoBHOE cyaonpon3BoAcTBo. 2008. Ne 1. C. 4145,

Spirin, A.V. (2015) Polnomochiya prokurora po nadzoru za protsessual’'noy deyatel'nost'yu or-
ganov predvaritel'nogo sledstviya: voprosy teorii, praktiki, zakonodatel'nogo reguliro-
vaniya [The powers of the prosecutor to supervise the procedural activities of the prelim-
inary investigation bodies: theory, practice, legislative regulation]. Diss. ... cand. of legal
sciences: 12.00.09. Ekaterinburg: Publ. (in Russian).

Cnupun A.B. TlorHOMOYMS NPOKypopa MO HAA30py 3a IPOLECCYaNbHON AESATEIbHOCTHIO
OpraHoB NMpPEeABAPUTEIILHOIO CJICACTBUA: BOIIPOCHI TCOPUH, NPAKTUKH, 3aKOHOAATCIILHOTO
perynupoBanus: Jluc. ... kauna. opua. Hayk: 12.00.09. Exatepunoypr, 2015. 273 c.

Shadrin, V.S., Choubykyn, A.V. (2014) Problemy prokurorskogo nadzora za zakonnost'yu otkaza
v vozbuzhdenii ugolovnogo dela [Problems of prosecutorial supervision of the legality of
refusal to institute criminal proceedings]. Kriminalist. No. 1 (14). 28-33. (in Russian).
Ulaopun B.C., Yybvikun A.B. TIpoOiieMBl IpOKYPOPCKOTO HA/I30pa 3a 3aKOHHOCTHIO OTKA-
3a B BO30yXIeHNH yronoBHoro aeina // Kpumunamuceth. 2014. Ne 1 (14). C. 28-33.

Shevchenko, V.Y. (2008) Mesto prokuratury v sisteme razdeleniya vlastey [The place of the pros-
ecutor's office in the system of separation of powers]. Black Holes in Russian Legislation.
No. 1. 70. (in Russian).

Llleguenrxo B.FO. MecTo mpoKypaTyphl B CHCTEME pa3jieicHus BiacTei // UepHbie TBIPHI
B poccuiickom 3akoHonatenapctse. 2008. Ne 1. C. 70.

Shichanin, I.1. (2010) Activity of procurator related to preparation of indictment and direction of
the criminal case to court. Russian investigator. No. 17. 11-13. (in Russian).

Hluuanun UH. JlesTeIbHOCTh MPOKYpOpa MO TIOATOTOBKE OOBHHUTEIHHOTO 3aKITIOYCHUS
1 HaIpaBJICHUIO YTOJIOBHOTO Niena B ¢y // Poceuiickuii ciemoBatens. 2010. Ne 17. C. 11-13.

Tabolina, K.A. (2018) On the need to strengthen the role of the prosecutor in the procedure for the
initiation and investigation of criminal cases. Courier of the Kutafin Moscow State Law
University (MSAL). No. 2 (42). 129-138. DOI: 10.17803/2311-5998.2018.42.2.129-138.
(in Russian).

Tabonuna K.A. O HeoOXOIUMOCTH YCUIEHHUSI POJIM MPOKypopa B Mpoleaype Bo3Oyxkie-
HUS U paccieqoBaHus yroioBHbIX nen // Becthuk Yuusepcutera umenu O.E. Kyraduna
(MT'HOA). 2018. Ne 2 (42). C. 129-138. DOI: 10.17803/2311-5998.2018.42.2.129-138.

00 aBTOpe:

Bbaouy Huxuma Bradumuposuy — KaHIUAAT FOPUANIECCKUX HAYK, ACCHCTCHT Kadeaphl
CyneOHOW BIacTH, IPaBOOXPAHUTEIHLHON U IPABO3AIIUTHON JESITEIFHOCTH, IOPUINIECKUH HHCTH-
TyT, Poccuiickuil yHUBEpCHUTET APYKOBI HAPOAOB

ORCID ID: 0000-0001-5043-1720

e-mail: babich_nv@pfur.ru

About the author:

Nikita V. Babich — Candidate of Legal Sciences, Assistant at the Department of the Ju-
diciary, Law Enforcement and Human Rights Activities, Law Institute, Peoples' Friendship Uni-
versity of Russia

ORCID ID: 0000-0001-5043-1720

e-mail: babich_nv@pfur.ru

PROCEDURAL LAW. PROSECUTOR SUPERVISION 779



BectHuk PYOH. Cepus: FOpuanyeckue Hayku 2020 T. 24. Ne 3. 780-800

T
=5

RUDN JOURNAL OF LAW http://journals.rudn.ru/law

MEXOYHAPOOHOE MNPABO
INTERNATIONAL LAW

DOI: 10.22363/2313-2337-2020-24-3-780-800

Research Article

STATE OF ENVIRONMENTAL PROTECTION IN THE OIC COUNTRIES:
GENESIS, ONGOING INITIATIVES AND RECOMMENDATIONS
FROM HUMAN RIGHTS PERSPECTIVE

Marghoob S. Butt

Independent Permanent Human Rights Commission (IPHRC)
of the Organization of Islamic Cooperation
2550 Khalij Al Qamar, P.O. Box 289 Jeddah, 21411, Kingdom of Saudi Arabia

Abstract. The article focuses on the state of environment protection at global and regional
levels. It dwells in detail on the definitions, history, causes of climate change and the efforts made by
the international community to address this existential threat in a just and efficient manner, as well as
the ongoing efforts to salvage the future of humanity by embarking on the road to sustainable develop-
ment. The article also focuses on explaining the state of environmental degradation from a human rights
perspective and suggests requisite measures that ensure the promotion and protection of human rights of
the most disadvantageous persons and segments of every society. The special emphasis is placed on the
origin of Islamic ecological thought, the dichotomy between Islamic precepts, which are fully in line
with the just and sustainable use of natural resources, and the contradictory practices of Muslim coun-
tries. Equally important in this regard are the various initiatives, policies and decisions taken by the Or-
ganization of Islamic Cooperation (OIC) to address the challenge of environment protection at the na-
tional, regional and international levels, as part of the global community. In dealing with the state of en-
vironment protection in the OIC countries, the article also situates the overall debate within the context
of the right to a healthy environment and the concept of climate justice. It accordingly makes a number
of recommendations to different stakeholders including the primary target of the article i.e. the OIC
countries both from a developmental and human rights perspective.

© Butt M.S., 2020.
@ ® This work is licensed under a Creative Commons Attribution 4.0 International License
57 https://creativecommons.org/licenses/by/4.0

780 MEXJIYHAPOJIHOE [IPABO


http://journals.rudn.ru/law

Butt M.S. RUDN Journal of Law. 2020. 24 (3), 780-800

Key words: climate change, deforestation, Kyoto Protocol, Organization of Islamic Coopera-
tion (OIC), Paris Climate Agreement, right to a healthy environment, sustainable development, United
Nations Framework Convention on Climate Change (UNFCCC)

Conflicts of interest. The authors declared no conflicts of interest.

Article received April 10, 2020
Article accepted June 30, 2020

For citation:

Butt, M.S. (2020) State of environmental protection in the OIC countries: genesis, ongoing
initiatives and recommendations from human rights perspective. RUDN Journal of Law. 24 (3),
pp. 780-800. DOI: 10.22363/2313-2337-2020-24-3-780-800.

Introduction

The devastation and havoc wreaked by the catastrophic Australian fires (Janu-
ary 2020) has once again brought the burning issue of climate change on the global
agenda. Australian National University climate scientist Dr Imran Ahmed states that
there is a direct link between climate change and the fires. He says: that “what climate
change does is exacerbate the conditions in which the bushfires happen™. This unfortu-
nate phenomenon, like many other climate related disasters in different parts of the
world, highlights not only telltale signs of an imminent change in weather pattern, but
more importantly, exposes the enormity of the scale of challenge and relative unprepar-
edness or “unwillingness” of humanity to mitigate them individually and collectively.

The threatening ecological crises of our generation manifests in myriad of forms,
which include global warming, air and water pollution, desertification, land erosion, de-
forestation, loss of biodiversity, etc. The dots on the global climatic changes map are
getting connected faster than ever and the deafening silence is being repeatedly inter-
rupted by echoes to “act now and act big before it gets too late”, as it is already late.

In recent decades, climate change has emerged as a serious threat to the life
and livelihood of millions of people across the world. In some situations, it even rep-
resents an existential threat for many communities who are at the front line of experi-
encing severe impacts of climate change. According to the 2006 Living Planet Re-
port, “the Earth’s regenerative capacity can no longer keep up with demand, as people
are turning resources into waste faster than nature can turn waste back into resources.
Humanity is no longer living off nature’s interest but drawing down its capital”?. No
region, no country and no community are immune from the harmful effects of climate
change though some regions of the globe are more susceptible than others to the ad-

1 BBC News. (2019) Is climate change to blame for Australia’s bushfires? Available at: https://www.bbc.
com/news/world-australia-50341210 (Accessed 6 April 2020).

2 World Wildlife Fund International (WWF) and Global Footprint Network. (2006) Living Planet Report,
available at: http://assets.panda.org/downloads/living_planet_report.pdf (Accessed 6 April 2020).
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verse consequences such as a rise in sea level, severe flooding, prolonged drought and
heat waves®.

While the negative impacts caused by climate change are global, they are dis-
proportionately borne by persons and communities already in disadvantageous situa-
tions owing to geography, poverty, gender, age, disability, cultural or ethnic back-
ground. In some cases, entire communities and even States are at risk of losing their
subsistence due to threats from climate change. Worst still, these are the entities that
have historically contributed the least to causing the environmental imbalance.

Environmental challenges: history and its causes

The term “environment” is derived from French verb “environ”, “that means
which surrounds™ or “encircles”. In scientific terms environment can be defined as
“complex of physical, chemical, and biotic factors (such as climate, soil, and living
things) that act upon an organism or an ecological community and ultimately deter-
mine its form and survival”®. Stan Rowe, a Canadian geo-ecologist and environmen-
talist, opined that term “ecosphere” could be substituted for the term “environment”,
which according to him, is composed of four equally important constituents: “atmos-
phere (air), hydrosphere (water), lithosphere (soil) and biosphere (organisms)”
(1989). Rowe (1989) concluded that “ecosphere” is more meaningful to environmen-
tal protection because it gives “intrinsic values equally to organic and non-organic
parts of the environment”.

Historically, human quest to secure reliable food supply remained a driving
force for transition from nomadic lifestyle to a more settled habitation which led to the
emergence of “agriculture”. The subsequent evolution and advancement in the agricul-
tural practices was considered as the first indicator of a significant human impact on the
natural world (Northcott, 1996:44). According to Diamond (1987), “human beings are
still dealing with the dire consequences of our ancestors” unwise decision to favour ag-
riculture and to abandon foraging as a lifestyle. The growing scholarly criticism points
towards the fact that the eco-crisis is attributed to unwise agricultural practices such as
monoculture and the destruction of native vegetation (McCormick, 1989:22). The insa-
tiable human consumption to meet the ever-increasing demand, driven by population
explosion and changes in human lifestyle and habits not only depleted the land and oth-
er natural resources but also paved the way for colonial expansions to secure natural re-
sources and supply chain raw materials, beyond the true needs. Hardin (1968) argued
that environmental destruction can be attributed primarily to population growth and un-

3 Global Humanitarian Forum. (2009) Human Impact Report: Climate Change — The Anatomy of a Silent
Crisis, Geneva.

4 Definition of environment, available at: https://www.merriam-webster.com/dictionary/environment (Ac-
cessed 6 April 2020).

5 Definition of environment, available at: https://www.merriam-webster.com/dictionary/environment (Ac-
cessed 6 April 2020).
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limited exploitation of the Earth’s finite resources. For example, the massive deforesta-
tion of China occurred as more food was required to meet the needs of its fast-growing
population. In modern history, European colonialism, driven by the rise of capitalist
economies and competition among European nations, inflicted serious ecological deg-
radation on non-European lands (Northcott, 1996:4).

The “agricultural revolution” was succeeded by the “scientific revolution”,
which led to the “mechanization and mathematization of nature” (Pepper, 1996:138—
139) providing justification for human abuse of nature for the sake of scientific pro-
gress. By transforming nature into a machine, classical science nurtured and facilitat-
ed the exploitative attitude of human beings towards their environment (Hay,
2002:125). According to White (1998), the Western science and technology devel-
oped in the Middle Ages are the main cause of environmental degradation. Francis
Bacon, a leader of the Renaissance in England declared that nature exists solely for
humans’ use (Connelly, 2003:18). On the other hand, in Bacon’s view, nature is to be
treated aggressively so it releases its secrets (Hay, 2002:140). Hancock (Hancock,
2003:27), in his criticism of capitalism, described “economic rationality” as the lead-
ing cause of environmental destruction because it transforms natural assets into prod-
ucts for the purpose of accommodating consumers’ lifestyles to favor profit maximi-
zation over the environment.

Muslim environmentalism: dichotomy between Islamic precepts
and Muslim practices

Muslim environmentalism refers to Muslim commitments / involvements in
mass ecological movements that are not necessarily stimulated by Islamic values and
principles. The Islamic ecological thought is based on three intertwined concepts of
“Tawhid” (Divine unity), “Khilafah” (trusteeship), and “Akhirah” (the hereafter).
Tawhid implies that God is the only creator of the entire universe and that “all exist-
ence reflects unity in plurality”. The Qur’an emphasizes that the universe is character-
ized by proportion, harmony, and beauty, which are the hallmarks of Divine crafts-
manship. Secondly, the mankind, the creation of God, acts as God’s stewards on
Earth to look after the balance and harmony of His creation and refrain from any mis-
chief which corrupts or disturbs the harmony. This notion of stewardship puts man-
kind as “friends of universe” and “not its masters” to restrain them to overexploit it.
Lastly, they are held accountable for every action so that they should not pollute the
earth and leave it fit for the succeeding generations (Saniotis, 2012). These traditions
and concepts exhort Muslims to care for all creatures, to protect the environment, to
conserve water, to preserve nature and to take care of the entire creation, animate and
inanimate. The teachings of the Holy Quran and the Prophetic traditions refer to just
and sustainable use of natural resources while avoiding extravagance and wasteful-
ness. As believers, Muslims are duty-bound to ensure a higher level of environmental
protection and conservation of natural resources.

INTERNATIONAL LAW 783



Byt M.C. Becmnux PV/IH. Cepus: FOpuouueckue nayxu. 2020. T. 24. Ne 3. 780-800

Vincenti examined sustainability from what Islam, as a religion, has to offer
and the cultural, social, and political aspects of sustainability mobilisation and activ-
ism in the Muslim world, using a qualitative method. According to him, sustainability
concerns are inherited from the tradition of the religion, from what he referred to as
“eco-Islamic” wisdom (Vincenti, 2016).

Contrary to the religious thought, the “enduring inefficiency of environmental
performance” which afflicts the Muslim world and its 1.8 billion Muslims, constitut-
ing one fifth of humanity, is contrary to the teachings of Islam (Dien, 1997). There is
no denying the fact that majority of the Muslim countries emerged from the colonial
rule where the natural resources of these countries were extracted and exploited to
fuel the industrial growth of the colonial masters with no regard for environmental
balance and harmony. This baggage and legacy of environmental insensitivity contin-
ued after these countries gained independence. Despite clear religious precepts, lack
of awareness and sensitivity towards environmental challenges created a functional
disconnect, which has led to intensification of environmental degradation. As rapid
social change has taken place in many countries, including the Muslim world, their
traditional and religious values, and culture and good manners about caring for the
environment have been diminishing. Some Muslim countries are even ill-reputed for
wasteful consumption of food (Saniotis, 2012). According to some scholars, the envi-
ronmental issues in the Muslim world are the product of social injustice (Sardar,
1977), lack of awareness of environmental issues (Foltz, 2000) and failing to observe
principles from the Quran and the prophetic tradition (Foltz, 2002).

State of environment in OIC countries

The OIC Member States as a group are highly vulnerable to environmental
changes induced by the increasing anthropogenic activities related to industrial produc-
tion, non-scientific methods of agricultural pursuits, transportation and urbanization etc.
Although the damaging effects of climate change are transnational and experienced by
all the countries, their consequences are much more pronounced in developing coun-
tries. As the majority of the Muslim countries are developing countries, these are prone
to be affected faster and more starkly than developed countries due to the environmen-
tal challenges (Homer-Dixon, 2010) especially in terms of unsustainable energy con-
sumption, which have adversely affected the developing world (Aziz, Mustapha, 2013).

There is growing evidence to indicate that poor governance issues and lack of
coherent policies have led to man-made environmental problems such as destruction
of the Aral Sea in Central Asia, desertification in Sub-Saharan Africa, exhaustion of
oil deposits in the Middle East and deforestation as well as loss of biodiversity in
Muslim countries with mega biodiversity in Southeast Asia (Kula, 2001). There is al-
so lack of focus on “environmental sustainability” and “climate resilience” in urban
development policies and ineffective adaptive capacities to deal with the vulnerabili-
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ties due to technological and financial limitations and high dependence on climate
sensitive natural resources and low adaptive capacities®.

The OIC region has experienced remarkably high population growth since the
1950s, with the second highest growth rate in the world (Tabutin, Shoumaker, 2005).
According to the United Nations estimates, the combined population of the Middle
East, North Africa and the Arabian Peninsula region is expected to grow from 423
million in 2007 to 800-900 million by the end of the twenty-first century (Tabutin,
Shoumaker, 2005) which will have a compounding effect on depleting natural re-
sources of the region. The cascading effect of the population explosion has produced
inefficient agricultural practices and unplanned urbanization causing immense stress
on the resources of many OIC countries. The excessive use of fossil fuel and biomass
for transport and industrial growth has led to concomitant air and water pollution with
damaging health effects. Furthermore, around two dozen OIC countries are currently
classified as water stressed with high prevalence of inefficient water use in agriculture
and sewerage dumping in rivers. As a result, biodiversity and ecosystems are being
threatened across the OIC region with low coping and adaptive capacities for envi-
ronmental sustainability in the wake of worsening climatic conditions’.

According to the findings of Environmental Vulnerability Index, most of the
OIC countries are above medium level of environmental vulnerability. Existing cli-
mate models predict worsening of environmental and climatic conditions in many
OIC countries; posing serious social and economic consequences especially for the
disadvantaged and poor populations®.

The situation is particularly alarming in low income and least developed OIC
countries. The analysis of Environmental Performance Index (EPI), developed by
Yale University, reveals that OIC countries perform poorly with a score of 59.4 com-
pared to 65.4 for Non-OIC developing countries and 85.4 for developed countries.
The environmental performance of OIC countries is not uniform and shows signifi-
cant regional divergence. OIC countries located in Europe & Central Asia, Latin
America, and East Asia and Pacific score higher than the world average with scores
of: 72.4, 69.9, and 69.3 respectively®. The worst performing OIC region is South Asia
with a score of 46.9 followed by Sub-Saharan Africa with a score of 48.7 and MENA
with a score of 66. Only three OIC countries were in top 50 on EPI score in 2018,

6 Outcome Document of the OIC-IPHRC Thematic Debate on “Climate Change and Environmental Protection;
A Human Rights Perspective” (2019), available at: https://www.oic-iphrc.org/en/sessions (Accessed 6 April 2020).
7 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2019) OIC
Environment Report, available at: https://www.sesric.org/files/article/675.pdf (Accessed 6™ April 2020).

8 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2019) OIC
Environment Report, available at: https://www.sesric.org/files/article/675.pdf (Accessed 6 April 2020).

9 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2017) OIC
Environment Report, available at: https://www.sesric.org/files/article/586.pdf (Accessed 6 April 2020).

10 Environmental Performance Index (EPI). (2018) Executive Summary, available at: https://epi.envirocenter.
yale.edu/2018-epi-report/executive-summary (Accessed 6 April 2020).
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The environmental performance of majority of Upper Middle Income (UMIE)
countries is low with declining EPI scores as a comparison between 2006 and 2018.
The 8 UMIE countries (73%) had low and declining EPIs, except for Azerbaijan,
Turkmenistan and Albania. The figures imply that environmental issues in the majori-
ty of the UMIE countries are worsening. EPI scores for all 3 High Income (HIE)
countries are declining. EPI scores for Oman, Saudi Arabia and UAE were 67.9, 68.3
and 73.2 in 2006 but fell to 51.32, 57.47 and 58.9 in 2018 respectively signifying en-
vironmental deterioration. However, a number of steps are being taken in the recent
years that convey the seriousness and readiness of these countries to address their en-
vironmental woes. The National Environment awareness and sustainable develop-
ment Program of Saudi Arabia has a number of short term and long-term goals that
aim to raise awareness on environmental concerns from climate change and develop
programs to preserve a greener and sustainable model of development!?.

Though OIC countries are the least polluters, their Green House Gas (GHG)
emissions reaching 15% of the world’s total'?, are on the rise coupled with limited
mitigation efforts. During 2000-2017, 38 out of 54 OIC countries with data have wit-
nessed increase in CO2 emissions per capita®®. While the developed countries GHG
growth is declining, growth in OIC countries is still very high at a level of 4.4% dur-
ing the period 2000-2013. With this rate, GHG emissions are expected to be doubled
in 2027. The sector responsible for such GHG emissions is the energy sector, which
contributes to 72% of emissions of OIC countries. On the positive note, OIC coun-
tries have recorded the largest improvement on the EPI issue category of “Biodiversi-
ty and Habitat” since the last decade with its average score increasing from 51.9 to
58, which corresponds to a 12% improvement™*,

Impact of environmental deterioration on OIC countries

The environmental degradation adversely affects millions of people and the
ecosystem, natural resources, and physical infrastructure upon which they depend®®. It
represents an existential threat for many vulnerable communities, groups and various
species. The erratic weather patterns; decline in agricultural productivity and water
levels; melting of icebergs and increasing sea levels are alarming signs. These nega-

L United National Platform GOV.SA. (2020) Environmental Protection in KSA, available at:
https://www.my.gov.sa/wps/portal/snp/aboutksa/environmentalProtection/ (Accessed 6 April 2020).

12 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2017)
OIC Environment Report, available at: https://www.sesric.org/files/article/586.pdf (Accessed 6 April 2020).
13 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2019)
OIC Environment Report, available at: https://www.sesric.org/files/article/675.pdf (Accessed 6 April 2020).
14 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2019)
OIC Environment Report, available at: https://www.sesric.org/files/article/675.pdf (Accessed 6 April 2020).
5 The Intergovernmental Panel on Climate Change (IPCC). (2014) The Fifth Assessment Report (AR5),
available at: https://unfccc.int/topics/science/workstreams/cooperation-with-the-ipcc/the-fifth-assessment-
report-of-the-ipcc (Accessed 6 April 2020).
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tive effects of environmental deterioration cause poverty, food and water insecurity
and conflicts leading to mass migration, refugees and displaced population.

OIC countries face acute shortage of water resources. The OIC Group, over
the past decade and a half, experienced 23.3% drop in water availability per capita
which is alarming. Almost half of OIC countries face some level of water scarcity
with 14 countries facing absolute water scarcity’®. Global studies indicate that more
than 80% of the natural disasters are hydrometeorological; e.g. floods, droughts, des-
ertification, cyclones, storms and fires etc. (Sena, Woldemichael, 2006). The OIC
countries are becoming increasingly vulnerable to natural disasters intensifying the
frequency and severity of hydro-meteorological hazards. OIC countries have experi-
enced an upward trend in the occurrence of natural disasters increasing from 199 in-
cidents in the 1970s to 1740 between 2000 and 2016. 3040 occurrences of natural
disasters have been recorded in OIC since 1970. This corresponds to a 24% share of
OIC countries, as a group, in the aggregate number of disaster incidents in the world
during 1970-2016%",

Since 1970, more than 1.4 million people were killed by natural disasters in
OIC region, corresponding to 39.4 % of the world. The share of OIC countries in the
world, regarding the number of people killed by natural disasters, fluctuated over the
decades, hitting a record high of 56% in 1990s but decreasing to 40% after 2000s.
Notably, while the OIC countries experienced only one fifth of total number of natu-
ral disaster incidents, they accounted for almost two fifth of total number of people
killed by these disasters during 1970-20168. According to a study (GAR, 2011)*°,
about 75% of the OIC countries are identified as having low or extremely low capaci-
ties for effective risk management policies, strategies and activities for reducing the
impact of natural hazards on vulnerable local communities.

The economic costs of natural disasters in OIC and other country groups dur-
ing 1970-2016 shows that the cost of damages substantially increased in OIC coun-
tries from US$ 3 billion in the 1970s to record high of US$ 67 billion in the 1990s.
Between 2000 and 2016, the economic impact of natural disasters was also accounted
as US$ 77 billion?. It is estimated that 22% of global deaths attributed to air pollution

16 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2019)
OIC Environment Report, available at: https://www.sesric.org/files/article/675.pdf (Accessed 6 April 2020).
17 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2017)
OIC Environment Report, available at: https://www.sesric.org/files/article/586.pdf (Accessed 6 April 2020).
18 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2017)
OIC Environment Report, available at: https://www.sesric.org/files/article/586.pdf (Accessed 6 April 2020).
19 United Nations Office for Disaster Risk Reduction. (2011) Global Assessment Report on Disaster Risk Re-
duction, available at: https://www.undrr.org/publication/global-assessment-report-disaster-risk-reduction-
2011 (Accessed 6 April 2020).

20 gtatistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2017)
OIC Environment Report, available at: https://www.sesric.org/files/article/586.pdf (Accessed 6 April 2020).
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are occurring in OIC countries and cost of land degradation alone could run into $23
trillion by 2050

Environmental crises are often root cause, or one of the root causes, of other so-
cial / political crises leading to a vicious cycle of cause and effect relationship. For ex-
ample, some OIC countries use their rich energy resources for desalination of seawater
to offset the scarcity of sweet water sources. This in turn aggravates the greenhouse ef-
fect owing to the use of fossil fuel to generate the vast amounts of energy required (Ab-
derrahmen, 2001). Limited natural resources, exacerbated by climate change, have the
potential for igniting conflict, which, when it falls along religious lines, can rapidly spi-
ral out of control (Diamond-Smith, Smith, 2011). In Nigeria, because of increasing des-
ertification in the Muslim northern areas, farmers are slowly being pushed southwards
into the predominantly Christian areas. Scarce water and land resources have spurred
conflict in Nigeria, such as two major outbreaks of violence in early 2010, which were
blamed on religious tensions (Handley, 2010). Changes in climate will only add to the
ensuing unrest. It is argued that growing tensions between Muslims and people of other
religious faiths are often intrinsic consequences of populations under growing stress
from environment (Diamond-Smith, Smith, 2011:7).

OIC involvement in international and regional environmental initiatives

Environmental protection constitutes an integral part of development process
and is essential for achieving sustainable development (Konac, 2004). Over the years,
many OIC countries, which continue to grapple with weak governance mechanisms
and lack of institutional infrastructures to deal with environmental issues related to
fragile ecosystems, have started to realize the importance of sustainability for eco-
nomic growth and development. These countries have also made progress in main-
streaming “‘sustainability” into their national development agendas. However, eco-
nomic growth has continued to be fueled by unsustainable use of natural resources?,
particularly for the least developed countries that have no or limited sustainability
policies and practices in place. This requires serious introspection and coordinated
policy action at all levels by becoming part of international and regional initiatives.

The first serious attempt at the international level to deal with the climate was
during the First World Climate Conference held in Geneva on 12-23 February 1979.
Subsequently, the main international multilateral agreement on the issue is the United
Nations Framework Convention on Climate Change (UNFCCC)?® which was adopted

2 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2019)
OIC Environment Report, available at: https://www.sesric.org/files/article/675.pdf (Accessed 6 April 2020).
22 Statistical, Economic and Social Research and Training Centre for Islamic Countries (SESRIC). (2019)
OIC Environment Report, available at: https://www.sesric.org/files/article/675.pdf (Accessed 6 April 2020).
2 The United Nations. (1992) The United Nations Framework Convention on Climate Change, available at:
https://unfccc.int/files/essential_background/background_publications_htmlpdf/application/pdf/conveng.pdf
(Accessed 6 April 2020).
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at the Rio Earth Summit in 1992. The UNFCCC provided a platform for all countries
to work jointly to mitigate climate change and commit to specific actions to reduce
global warming. With a view to reduce the GHG emissions signatories of the conven-
tion adopted the Kyoto Protocol in 1997, which entered into force in 2005. The Pro-
tocol operationalizes the UNFCCC by committing industrialized countries to limit
and reduce GHG emissions in accordance with agreed individual targets. Currently,
there are 192 Parties to the Kyoto Protocol?,

The results of the first commitment period (2008-2012) could be termed as
“first critical step”? with mixed results as USA, top GHG emitter in the world, never
signed the Kyoto Protocol while Canada pulled out of it before the end of first com-
mitment period (Martin, 2016). According to UNFCCC estimates, “information sub-
mitted by Parties to the Kyoto Protocol in 2014, their total GHG emissions at the end
of that first commitment period were 22.6 per cent lower than the 1990 base year”?.
There is no doubt that over the years, the global community has shown resolve and
progress to bring different stake holders to agree on concrete measures but the overall
GHG emissions remain staggeringly high as the devil lies in the maze of the details
and numbers as “10 countries achieved their targets only by buying carbon credits.
This means that ... the claimed reductions were not true cuts”. However, Kyoto Pro-
tocol should not be judged on the emissions numbers alone as it also helped lay the
foundation of the Paris Climate Agreement (Le Page, 2016).

In Doha, Qatar, on 8 December 2012, the Doha Amendment to the Kyoto Pro-
tocol was adopted for a second commitment period, starting in 2013 and lasting until
2020. However, the Doha Amendment has not yet entered into force; a total of 144
instruments of acceptance are required for entry into force of the amendment (as of 18
February 2020, 137 Parties have deposited their instrument of acceptance)?’. There-
fore, experts are not sanguine that GHG emissions target could realistically be real-
ized unless US and China agree to commit to voluntary emission cuts outside the
agreement. The 2015 Paris Agreement is the latest global agreement on climate
change adopted on 12 December 2015 (Abashidze, Solntsev, 2018). In line with its
predecessor, Paris Agreement for the first time brings all nations to “strengthen the
global response to the threat of climate change by keeping a global temperature rise

this century well below 2 degrees Celsius above pre-industrial levels™?,

2 The United Nations. What is the Kyoto Protocol? Available at: https://unfccc.int/kyoto_protocol (Accessed
6 April 2020).

%5 The United Nations. (2015) Kyoto Protocol 10" Anniversary — Timely Reminder Climate Agreements
Work, available at:  https://unfccc.int/news/kyoto-protocol-10th-anniversary-timely-reminder-climate-
agreements-work (Accessed 6 April 2020).

2 The United Nations. (2015) Kyoto Protocol 10" Anniversary — Timely Reminder Climate Agreements
Work, available at:  https://unfccc.int/news/kyoto-protocol-10th-anniversary-timely-reminder-climate-
agreements-work (Accessed 6 April 2020).

2"The Doha Amendment. (2012), available at: https://unfccc.int/process/the-kyoto-protocol/the-doha-
amendment (Accessed 6 April 2020).

2 The United Nations. Paris Agreement: essential elements, available at: https://unfccc.int/process-and-
meetings/the-paris-agreement/the-paris-agreement (Accessed 6 April 2020).
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Based on their commitment to addressing the ever-deteriorating international
environment scenario, OIC countries actively participate in the climate related sum-
mits, treaties, events, and projects. They have also developed their national and re-
gional adaptation and mitigation strategies and strive hard to get technical and finan-
cial support from the international community to implement these strategies. The
UNFCCC states that developing countries are not obliged to reduce GHG emissions.
However, they are expected to enhance climate-friendly (low carbon) technologies in
their economic development with the financial support of developed countries. As of
September 2017, 42 OIC countries had ratified the UNFCCC whereas; 14 members
were at the state of accession. Majority of oil-exporting countries are in the state of
accession because the concept of “using low-carbon technology” implies reduction in
using oil for transportation and industry, which can cause significant decline in their
national income since export of oil is their sole or main source of earnings. Based on
the principle of “common but differentiated responsibilities” industrial developing
countries insist on their right for economic development and the historical responsi-
bility of the developed countries for global warming, while developed countries claim
that developing countries have a big share of generated GHG emissions and this share
will increase significantly in the future. As of April 2020, 189 Parties have ratified the
Paris Agreement?®.

Environment is one of the priority topics on the agenda of OIC. Its Charter aims
“to preserve and promote all aspects related to environment for present and future gen-
erations”. It has included “Environment, Climate Change and Sustainability” as a pri-
ority item in the OIC Plan of Action for 2025 “as one of the aspirations of the peoples
of its Member countries” (Konac, 2004:1) to guide countries to “protect and preserve
the environment, promote sustainable production and consumption patterns and en-
hance capacities for disaster risk reduction as well as climate change mitigation and ad-
aptation”®!. The environmental commitments of the OIC countries are also inscribed in
their performance for ensuring environmental sustainability of the Sustainable Devel-
opment Goals agreed on a set of 17 interconnected and interdependent goals to be
achieved by 2030 (Abashidze, Solntsev, 2016), including SDG13 on climate®.

Historically, the OIC demonstrated environmental commitments through the
UN agenda about the environment such as the Millennium Development Goals and the
United Nations Environment Program (UNEP). In 2000, the OIC and UNEP organized
the first Global Environmental Forum from an Islamic Perspective, which adopted the

2 The United Nations. Ratification status of the Paris Agreement, available at: https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY &mtdsg_no=XXVII-7-d&chapter=27&clang=_en (Accessed 6 April 2020).

30 The Organization of Islamic Cooperation (OIC). (2008). The Charter of OIC, available at: https://www.oic-
oci.org/page/?p_id=53&p_ref=27&lan=en (Accessed 6 April 2020).

31 The Organization of Islamic Cooperation (OIC). (2016) OIC-2025: Programme of Action, available at:
https://www.oic-oci.org/docdown/?docID=16&refID=5 (Accessed 6 April 2020).

32 The United Nations. Sustainable Development Goal 13, available at: https://sustainabledevelopment.un.org/
sdg13 (Accessed 6 April 2020).
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“Jeddah Declaration on the Environment from an Islamic Perspective”. In June 2002,
the OIC in its First Islamic Conference of Environment Ministers (ICEM) also formed
the OIC’s Islamic Declaration on Sustainable Development for submission to the UN-
2002 World Summit on Sustainable Development (WSSD) (Vincenti, 2016). The
ICEM convenes once every two years. The latest 8" session of ICEM was held on 2—
3 October 2019 in Rabat, Morocco, which reviewed/discussed a number of documents
aimed at developing joint Islamic action in the field of the environment at the level of
OIC countries. The Conference adopted: (i) Project of the Establishment of the Islamic
Network for Environmental Action and Sustainable Development; (ii) Strategy for the
Activation of the Role of Cultural and Religious Factors in Protecting the Environment
and Achieving Sustainable Development in the Islamic World; (iii) Guidance Document
on Strengthening the Role of Youth and Civil Society in the Protection of the Environ-
ment and Achievement of Sustainable Development; and (iv) Executive Action Plan for
Natural Disaster Risk Reduction and Management in Member States®.

Earlier the 7" ICEM called for adoption of the “Guidance Document on
Green Cities and their Role in Achieving Sustainable Development Goals” and
launched the “Programme for the Celebration of Islamic Capitals of the Environment
and Sustainable Development”.

The OIC has also created OIC Water Council to coordinate water-focused
joint Islamic action in light of the “Strategy for Integrated Management of Water Re-
sources in the Islamic World” and the “OIC Water Vision 2025 %, in such a way as
to contribute to ensuring water security for Islamic countries. The OIC Water Vision
adopted in March 2012 identifies the opportunities for promoting collaboration, in-
cluding exchange of best practices, capacity building and knowledge sharing, among
Member States in all aspects of water.

The Islamic Educational Scientific and Cultural Organization (ISESCO) is
working for creation of the Islamic Academy for the Environment and Sustainable
Development to carry out research and development activities to deal with the chal-
lenges. The OIC Statistical, Economic and Social Research and Training Centre for
Islamic Countries (SESRIC) has developed Environment Capacity Building Pro-
gramme to promote environmentally sustainable lifestyle changes and thereby im-
prove the state of the environmental protection in the OIC countries. SESRIC also es-
tablished and updated the OIC Statistics Database (OICStat), which provides data on
the environmental status of the OIC Member States.

OIC countries are also participating actively at all relevant international fo-
rums to strengthen global efforts aimed at environmental protection and sustainable
development. Given the continued and effective presence of the OIC at regional and

33 gt Islamic Conference of Environment Ministers (ICEM). (2019) Role of Cultural and Religious Factors in
the Protection of the Environment and Sustainable Development, available at: https://www.icesco.org/en/wp-
content/uploads/sites/2/2019/12/Resolutions-ICEM8-Environment.pdf (Accessed 6 April 2020).

34 The Organization of Islamic Cooperation (OIC). Implementation Plan for OIC Water Vision, available at:
https://www.oic-oci.org/docdown/?docID=4270&refID=1136 (Accessed 6 April 2020).
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international forums, the OIC as a group has been granted Advisory status with UN
organs, such as: Economic and Social Council (ECOSOC), UNIDO, UNICEF and the
Department of Public Information (DPA)®.

Most of the OIC Member States recognize the Right to a healthy environment
through regional agreements and declarations including some 40 States that have in-
corporated this right in their constitutions and national legislations®.

The OIC emphasizes the concept of “Climate justice”, which requires that
climate action must be consistent with existing human rights agreements, obligations,
standards and principles. It is a known fact that those who have contributed the least
to environmental damage (i.e. the poor, children, and future generations) unjustly and
disproportionately suffer its harms. Hence, it is important to ensure equity in climate
action that requires efforts to mitigate and adapt the impacts of climate change must
benefit people in developing countries, people in vulnerable situations and future
generations®’.

Recommendations

Based on the importance and urgency related to this important topic vis-a-vis
sustainable development of the OIC Countries, the author, in his capacity as the Ex-
ecutive Director of the OIC Independent Permanent Human Rights Commission
(IPHRC), proposed to convene a Thematic Debate on the subject of “Climate Change
and Environmental Protection; A Human Rights Perspective”. The Commission
agreed with the proposal and this important and timely debate was held on 26" No-
vember 2019, which was attended by the Members of the OIC Human Rights Com-
mission, relevant international human rights experts from UNEP, UN Treaty bodies,
SESRIC and relevant officials from the OIC Member and Observer States.

A frank and open exchange of ideas related to the analysis of ongoing chal-
lenges, available options and best practices took place from a human rights perspec-
tive. Based on the comprehensive exchange of knowledge and practices among the
participants, the author had the privilege to compile and present a set of recommenda-
tions for different stakeholders including the primary target, i.e. the OIC countries.
These recommendations were duly considered and adopted by the IPHRC and issued
as its Outcome Document on that thematic debate. A summary of these recommenda-
tions is given as under®,

% The Organization of Islamic Cooperation (OIC). OIC-2025: Programme of Action. Progress Report 2017-
2018, available at: https://www.oic-oci.org/upload/documents/POA/en/poa_progress_rep_final_2018_en.pdf
(Accessed 6 April 2020).

36 Qutcome Document of the OIC-IPHRC Thematic Debate on “Climate Change and Environmental Protection;
A Human Rights Perspective” (2019), available at: https://www.oic-iphrc.org/en/sessions (Accessed 6 April 2020).
37 Outcome Document of the OIC-IPHRC Thematic Debate on “Climate Change and Environmental Protection;
A Human Rights Perspective” (2019), available at: https://www.oic-iphrc.org/en/sessions (Accessed 6 April 2020).
38 Qutcome Document of the OIC-IPHRC Thematic Debate on “Climate Change and Environmental Protection;
A Human Rights Perspective” (2019), available at: https://www.oic-iphrc.org/en/sessions (Accessed 6 April 2020).
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At the international level, the Commission emphasized the importance of
compliance by the industrialized nations of the commitments of Paris Agreement by:
a) meeting respective emission targets; (b) assisting in eliminating the environmental
challenges and their human rights consequences faced by developing countries by
adopting climate friendly sustainable development policies; and (c) supporting coun-
tries in the global South to achieve net zero emissions by year 2050 through greater
reliance on renewable sources of energy.

To this end, the Commission urged the international community to: (i) share
resources, knowledge and technology needed to address climate change impacts;
(ii) extend international assistance to the developing countries in the form of technol-
ogy transfer and financial support, which should be administered through participa-
tory, accountable and nondiscriminatory processes targeted towards most vulnerable;
(iii) cooperate to invent and disseminate affordable and environmentally clean / smart
technologies, which should be fairly distributed between and within the countries;
(iv) ensure that global intellectual property regimes do not obstruct dissemination of
mitigation and adaptation technologies; (v) engage in cooperative efforts to respond
to climate-related displacement and migration as well as to address climate-related
conflicts and security risks; and (vi) recognize the right to a clean and healthy envi-
ronment, at the global level.

The OIC-IPHRC also emphasized the need for the OIC countries to undertake
coordinated and accelerated actions, in accordance with the commitments made in the
revised OIC Charter, its 2" Ten Year Plan of Action, SDGs, UNFCCC and Paris
Agreement. The key to addressing the problem at hand is that the OIC countries
should carry out their own environmental impact assessment programmes to strength-
en the scientific base for sustainable management of their natural resources as well as
to better assess and establish national scientific capabilities (Konac, 2004).

Flowing from these objective assessments of their natural resources and capa-
bilities, the Commission urged the OIC countries to devise corresponding environ-
mental laws, policy frameworks, development plans and affirmative regulatory
measures to prevent and address human rights harms caused by climate change espe-
cially the anthropogenic emissions. It also recommended that the OIC countries
should; (a) create enforcement mechanisms at the national and regional levels to
benchmark the progress in establishing compatibility with the international environ-
mental and human rights obligations and implementation of regulatory regimes;
(b) adopt community led bottom-up human rights-based approaches for environment
friendly sustainable developmental pathways; (c) ensure that appropriate adaptation
measures are taken to protect and fulfil the rights of all persons, particularly those liv-
ing in vulnerable situations; (d) guarantee effective remedies including judicial and
other redress mechanisms for the affected individuals and communities e.g. the role
of Ombudsman, NHRIs and civil society etc.; (e) mobilize and allocate maximum
available resources to address climate change, to complement other governmental ef-
forts to ensure realization of all human rights; (f) adopt innovative fiscal and non-
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fiscal measures based on the principle of “Climate Justice” to minimize negative im-
pacts on the poor; (g) mobilize additional resources to finance mitigation and adapta-
tion efforts including active support for development and dissemination of new cli-
mate mitigation and adaptation technologies; (h) ensure early-warning information
regarding effects of climate change and natural disasters is available to all sectors of
society; (i) develop and monitor relevant human rights indicators in the context of
climate change, keeping disaggregated data to track varied impacts of climate change
across demographic groups to enable effective, targeted and human rights compliant
climate response; (j) promote awareness through education on impact of climate
change and importance of environmental protection using print, electronic and digital
media; and (k) develop linkages between governments, NHRISs, religious institutions,
media, community leaders to participate in designing and implementing environmen-
tal programmes including human rights impact assessments of these projects.

Stressing the importance of a comprehensive approach by incorporating all
sectors of society in this common objective of environmental protection through sus-
tainable development, the Commission encouraged the OIC countries to: (a) integrate
the role of private sector in environmental protection strategies as part of corporate
social responsibility and as viable business models to develop innovative mitigation
and adaptive technologies; (b) empower the relevant national Courts and human
rights mechanisms to ensure that business activities are appropriately regulated to
support rather than undermine the efforts of States to combat climate change; and (c)
promote public- private- people partnership in formulation of disaster risk reduction
and mitigation strategies for wider ownership and better coverage.

To strengthen these efforts from a legal perspective, the Commission also
urged OIC countries to implement the right to a healthy environment as a freestand-
ing right in accordance with their existing commitments and obligations and to coop-
erate with the UN Mechanisms and Special Procedures in implementation of laws and
policies to deal with the climate change.

Conclusion

It is not the first time that earth and humanity are confronted with existential
threats. History is full of examples that remind us that when faced with such situa-
tions, the underestimated human resolve, collective wisdom and will and human in-
genuity have come to our rescue and remain our best bet. In recent history, the nucle-
ar apocalypse posed a real threat to humans. It was during that time that Albert Ein-
stein, in connection with the development of atomic weapons, said that “We shall re-
quire a substantially new manner of thinking if mankind is to survive”. It was that
change in the thought process, which successfully averted the nuclear dooms day sce-
narios. This analogy highlights that human beings are capable to forge consensus and
act in unison when confronted with existential challenges.
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The only way out of the current climate challenge is again to change the way
we approach the subject by breaking down the silos, thinking beyond borders and
above parochial interests, which serve no one well neither in the short nor long term.

The other much-required change in approach is to reorient the debate and fo-
cus from purely scientific perspectives of “emission targets” and “temperature limits”
to include the “domain of ethics and (human) rights to non-human beings or to nature
as a whole” (Nash, 1989:4). As Lynn White Jr., an American historian, said, “what
people do about their ecology depends on what they think about themselves in rela-
tion to things around them” (White, Fishman, Lipeles, Squillace, 1996:5). Similarly,
Fabra noted that “poverty and environmental degradation are often bound together in
a mutually reinforcing vicious circle, and thus human rights abuses related to poverty
can be both cause and effect of environmental problems” (Fabra, 2002:13).

Therefore, it would be a gross miscalculation to term these issues as mere envi-
ronmental issues when they are in reality human rights issues. One of the main reasons
for lack of effectiveness of international and regional climate change initiatives is be-
cause they were not linked to protect, promote and fulfil the human rights of the targeted
communities, which include “Third generation rights, known as solidarity or collective
rights” (Taylor, 1998) i.e. the right to development and the right to a healthy environ-
ment (Kiss, Shelton, 2004), right to natural resources, right to participation in cultural
heritage and right to intergenerational equity and sustainability. There is growing realiza-
tion of the strong linkages between human rights and environmental protection. The
need of the time is to highlight, promote and implement it further at all levels.

Linking the environmental issues with the human rights and related mecha-
nisms will empower States, peoples and individuals to defend the interests of both hu-
mans and ecosystems. Declaration of climate change as a major threat to the enjoyment
of human rights and fundamental freedoms by the UN Human Rights Council® has
helped equipping the human rights activists, environmentalists and victims of environ-
mental degradation with a powerful tool with which to ensure accountability of States
and individuals on transnational issues. The need of the hour is to build further on this
path and create legally binding enforcement/accountability mechanism for these rights.

Due emphasis must also be put on the important concept of equity. UNFCCC
calls for States to protect future generations and to take action on climate change “on
the basis of equity and in accordance with their common but differentiated responsi-
bilities and respective capabilities™*°, which means that any remedial measures to ad-
dress the climate change should not exacerbate inequalities within or between States.
Particular care should be taken to comply with relevant human rights obligations re-

3% The United Nations Human Rights Council. (2019) Resolution A/HRC/41/L.24 on Human Rights and Cli-
mate Change, available at: https://documents-dds-ny.un.org/doc/UNDOC/LTD/G19/208/58/PDF/G1920858.
pdf?OpenElement (Accessed 6 April 2020).

40 The United Nations. (1992) The United Nations Framework Convention on Climate Change, available at:
https://unfccc.int/files/essential_background/background_publications_htmlpdf/application/pdf/conveng.pdf
(Accessed 6 April 2020).
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lated to participation of persons, groups and peoples in vulnerable situations in deci-
sion-making processes and to ensure that adaptation and mitigation efforts do not
have adverse effects on the disadvantaged segments*.

In the particular case of the OIC, Member States have to recall that the im-
portance and utility of any regional organization lies in its ability to benefit from its
memberships’ best practices and resources, which in most cases are socio-culturally
and economically homogenous. The OIC has a diverse membership with different de-
velopment status and diverse economic models ranging from total dependence on fos-
sil fuels to agrarian and industrial countries, which at time put their interests at cross-
roads. Yet it is an established fact that no country, irrespective of its development sta-
tus or economic model, is immune to the worst effects of climate change. Hence, the
need for coordinated actions at all levels. In addition to taking firm actions to ful-
filling their commitments under the Paris Agreement / UNFCCC, developed OIC
countries must help their less developed partners in the OIC by sharing resources,
knowledge and technology needed to address climate change impacts. Such an ap-
proach is in the best interest of not just the regional countries but the planet earth,
which is the only and common home of the humanity, as a whole.
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HayyHasa cTtaTbA

COCTOSIHUE OXPAHbI OKPYXXAIOLLEW CPEQbI
B CTPAHAX — YJIEHAX OPTAHU3ALUU UCTTAMCKOI'O
COTPYOHUYECTBA: UICTOPUA, MPUHUMAEMBIE MEPbI
N PEKOMEHAOAUWU NMPABO3ALLUMTHOIO XAPAKTEPA

M.C. byrr

HesaBucuMas mocTosiHHasi KOMUCCHS 110 IpaBaM 4eI0BeKa
Opranuzanuu uciaaMckoro corpygaudectsa (OUC)
2550 Xanuooic Anv Kamap, 11.0. Box 289 Jocuoda, 21411, Kopornescmso Cayoosckas Apasus

CraThs mocBsIlieHa BOIIPOCaM OXPaHbl OKpY’KaloIlel cpelbl Ha YHUBEPCAIbHOM
U PErHOHAJIBHOM YpOBHAX. B Hell moxpoOHO paccMaTpUBAIOTCS ONpeeNieHHs, UCTOPUS,
MIPUYMHBI U3MEHEHUs KIMMaTa, a TaKKe YCWIHA, MPEANPHHUMAEMbIe MEKTyHApPOIHBIM
COOOIIECTBOM 10 YCTPAHEHHUIO CYLIECTBYIOIUX YTPO3 U CIIACEHUIO OYyIyIIEro yesoBeye-
CTBa B paMKax OCTHXEHHS YCTOWYMBOTO Pa3BUTHA. ABTOPOM TaKK€ paccMaTpHUBAaeTCs
OXpaHa OKPY>KaOLIEH Cpenibl B MPABO3AIUTHOM M3MEPEHUH M MPEIaratoTcsl Mephl, He-
o0xoauMble U o0ecTieYeH sl MOOIIPEHNUS U 3aIlUTHI IPaB YeJOBEKa B LEJIOM U Haubo-
Jiee yS3BUMBIX KaTeropuit uil B 4acTHOCTH. OcoObIi aKIIEHT B CTaThe JeaeTcsl Ha UCTO-
PHIO DKOJIOTUYECKOTO MBIIUIEHUS B MCIAMCKHUX TOCYyJapCTBaX, Ha JUXOTOMHIO HCIIaM-
CKUX 3allOBEZCH, MOJHOCThIO COOTBETCTBYIOIIMX CHPABEAIMBOMY M yCTOMYMBOMY pac-
MIPeIEIEHUI0 IPUPOIHBIX PECYPCOB, M MPAKTUKOM psina rocynapcTB. He MeHee BaKHBIMU
B 3TOM CBA3HM SIBIIAIOTCA Pa3lNUyHble HHUIMATUBEI, IpearpuHuMaeMble Oprannzanueii muc-
namckoro cotpyanudectsa (OMC) anst oxpaHbl OKpy’Karoliel cpelbl Ha HalMOHAIBHOM,
PETHOHANBHOM M YHUBEPCAJILHOM YPOBHAX. B OTHOLICHMN OXpaHBI OKPYXKAIOLIEH Cpebl
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B ctpanax OVC B cTaThe paccMaTpHBAIOTCS MOAXOJBI K 3aIUTE MpaBa Ha OJaromnpusT-
HYI0 OKPYXKAIOIIYI0 CpPely M KOHIEHIHH «KIMMaTHYeCKON CIpaBeIMBOCTH». B cBOIO
odepeb aBTOP AaeT psx pekoMeHmaiuii crpanaM-wieHaMm OVC ¢ Touku 3peHus mpooiie-
MAaTUKU PA3BUTHS U 3aIIUTHI IIPAB YEIOBEKA.

KaroueBrblie cjioBa: M3MEHEHUE KIMMaTa, BRIpyOKa JiecoB, KuoTckuii mpoToko,
Opraams3amust ucinamckoro corpynuumdectBa, OUC, Ilapmwkckoe cormamenue 2015 1.,
MIPaBoO Ha ONATONPHATHYIO OKPYXKAIOIIYIO0 CPexy, YCTOMYNBOE pa3BuTHE, PamouHast KOH-
BeHnus Opranusaru O0beuHeHHBIX Haruit 00 n3aMeHeHn: KiimMaTa

KondauxT naTEpECcOB. ABTOD 3asBIISET 00 OTCYTCTBHH KOH(DIUKTA HHTEPECOB.

Jama nocmynnenus 6 pedaxyuio: 10 anpens 2020 e.
Lama npunamus x newamu: 30 uions 2020 2.

ﬂ.]'lﬂ HUTHPOBAHUS:

bymm M.C. CocTosiHHE OXpaHbl OKpYXKarolllel cpelibl B cTpaHax — wieHax Opranuzanuu
MCJIaMCKOT'O COTPYAHUYECTBA: UCTOPUS, TIPUHUMAEMbIe MEpPhl U PEKOMEHIAIINH MPABO3AIIUTHOTO
xapakrepa // Bectauk Poccwuiickoro yHuBepcuteta Ipy:k0bl HaponoB. Cepus: FOpummueckue
Hayku. 2020. T. 24. Ne 3. C. 780-800. DOI: 10.22363/2313-2337-2020-24-3-780-800.

KpaTkoe conep:xanue cTaTbu

VYuutbiBas 700a1bHBINA XapaKTep KOJIOTHYECKUX MPoOIeM, X BIHUSHHE U, KaK
CJIEZICTBUE, HEOOXOAUMOCTh MPEOAOJICHUs] KPU3UCA, BBI3BAHHOTO U3MEHEHHEM KIIU-
MaTa, B CTaThe PACCMATPHBAETCSl COCTOSIHUE OXPaHbl OKPYXKAIOLIEH Cpeibl Ha YHU-
BEPCAJIBHOM U PErHOHAJIBLHOM NPABOBOM YPOBHSAX. B MomoiHEHHE K 3TOMY B CTaThe
NOJIpOOHO M3YYEHBI OMpeAeNICHUs, UICTOPUS U MPUYMHBI U3MEHEHHs Kiumara (Kak
CCTCCTBCHHBIC, TaK U BBI3BAHHBIC I[eﬁCTBPIfIMH YCJIOBCKA, KaK, HAIIpUMEP, HEOTPAHU-
YCHHAaA 3KCIIyaTalusad OrpaHUYCHHBIX PCCYPCOB IUIAHCTHI, KOJIOHHWAJIbHAS OKCIIAHCUA,
pocT KalmuTAIMCTHYECKOM SKOHOMUKHU U IIPOMBINIJICHHA peBOJ’II-OIlI/ISI).

B cratbe Taxke caenaH 0030p yCHIMH, yxkKe MPeIIPUHIATHIX MEX/yHapO HbIM
coo0IIecTBOM, W TPEANPHHAMAEMBIX B HACTOSIIEE BpeMs U MPOTHBOACHCTBUS
9KOJIOTUUECKUM YIPO3aM U CIIACeHMs OYAYIIEro YelI0BeUecTBa B PAMKAX JTOCTHKEHHS
YCTOMUYMBOTO Pa3BHUTHUS, KOTOPOE OCHOBBIBAETCS HAa €IUHCTBE TPEX DJIEMEHTOB: IKO-
HOMHUYECKOM, SKOJIOTHYECKOM U COlMaIbHOM. He MeHee Ba)KHBIM SIBIISETCS PACCMOT-
peHue BOIPOCOB OXPaHbl OKPY’KaIOLIEH cpe/ibl B MPaBO3AIUTHOM HU3MEPEHHH, a TaK-
K€ TMPCIJIOKECHUE MCEDP, HeO6XOIII/IMBIX AJIs1 IOOIIPEHUA W 3allUTHI IIpaB YCJIOBCKaA
B 1I€JIOM ¥ HanboJuiee ys3BUMBIX KaTerOpUi JIUI] B YACTHOCTH.

Hapsiny ¢ u3y4eHreM COCTOSHHSI OXpaHbl OKpPYIKAroLIe cpepl aBTOPOM pac-
CMAaTpPUBAETCS MO3UIHS TOCYNapCTB-WIeHOB OpraHu3anuy UCIaMCKOTO COTpPYIHUYE-
ctBa (OUC) no manHomy Bompocy. OcoObIil aKIeHT AeNaeTcsl Ha HCTOPUIO YKOJIOTH-
YEeCKOM MBICIH B 3TUX TOCYJapcTBaxX, KOTOpas 3MKAETCS Ha TPeX B3aUMOCBSI3aHHBIX
NPUHLIMNAX: TayXuJ (EAMHCTBEHHOCTh M eIMHCTBO bora); xammdar (3amerieHne) U ammpa
(Oynymee). MHpiMu cnoBamu, bor co3man Mup KpacHBBIM U TapMOHHYHBIM, a JFOIU
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B CBOIO 0Yepelb JOKHBI BO3AECPKHUBATHCS OT IPUUMHEHUS BPEa OKPYIKAIOLIEH cpe-
JI€ C LIEbI0 COXPAaHEHUS MJIaHEThI 1715 OYyAyIMX MOKOJICHUH.

HecMmoTtps Ha cymiecTBoBaHME B HMCIaMe YHNOMSHYTOW KOHIENIHH, KOTOpas
COOTBETCTBYET CIIPaBEAJIMBOMY M yCTOMYHMBOMY MCIOJIb30BAaHHUIO IPUPOJHBIX pPECyp-
COB, HAOMIOAETCs TUXOTOMUS HCIIAMCKUX 3aIllOBEJCH M MPaKTHKH Psiia TOCYIapCTB.
OcHOBHBIE TTPOOJIEMBI OKpYKaroIIel cpenbl B cTpaHax — wienax OWC BkioyaioT
B ce0s 3arpsi3HEHHE BO3/1yXa M BOBI, HEXBATKY BOJHBIX PECYpPCOB, BBIPYOKY JIECOB,
YHUYTOXKEHHE OMOJIOTMYECKOro pa3HooOpa3us M Aerpajanuio 3kocucteM. OCHOBBI-
BasCh Ha aHaluM3e WHIEKca skojorudeckor sddextuBHocT (Environment
Performance Index) crpan-uienoB OUC, aBTOp NPUXOAUT K BBIBOAY O HEOOXOIMMO-
CTHU IPUHSITHS CPOUYHBIX U COIIACOBAHHBIX MEP Ha BCEX YPOBHSX.

B 10 %e Bpems B cTaThe NPUBOJATCA IPUMEPHI JEHCTBUM, IPEAIPUHUMAEMBIX
OUC nuig oxpaHbl OKpYKaroLIeH cpesibl Ha HAIMOHAJIBHOM, PETUOHAIBHOM U YHUBEP-
CaJIbHOM YPOBHSIX.

Crnenyronii MOMEHT, Ha KOTOPbI o0paliaeT BHUMaHHE aBTOP, — IOJXObI
K 3aliTe IMpaBa Ha OJIATONPHUATHYIO OKPYXKAIOIIYIO CPeIy W KOHLEHINU «KJINMaTH-
YECKON CHpaBeIIMBOCTH». B CBOIO o4depelb OH JAeT pAd PEKOMEHAAUWNA CTpaHaM-
wienaM OUC ¢ Touku 3peHus nmpodieMaTuKy pa3BUTHUS M 3aIlUMTHI ITpaB yeiaoBeka. Ha
YHHUBEPCAJIbHOM YPOBHE aBTOP IPU3BIBAET K CTPOTOMY COOJIIOJICHUIO TOCYAapCTBAMU
CBOMX 00s13aTeNIbCTB, B3sATHIX UMU 110 [lapmwkckomy cornamenuto 2015 r., a Ha peru-
OHAJILHOM YPOBHE — OCYILECTBIIATh rocyaapcrsamu-wieHaMu OHC mporpaMMsl 1o
OLIEHKE BO3ICHUCTBHS HAa OKPYXKAIOLIYI0 CpeAy C LENbI0 YKPEIUIEHUs] Hay4HOU Oa3bl
JUISL TIOCJIEAYIOUIETO YCTOWYMBOTO HMCIIONB30BaHUS PECYPCOB IUIAHETHI M Pa3paboTKU
HOJXOJI0B K IOCTHKEHHUIO YCTOMUMBOTO Pa3BUTHS C YUETOM IIPAB YEJIOBEKA.

B 3akmoueHne otmeuaercs, 4yTO MyTh K YCTOHYMBOMY Pa3BHTHIO B OyaylieMm
OIpEeNIeNIAETCS] YETIOBEYECKON PEIMMOCThIO, KOJUIEKTUBHON MYAPOCTBIO, BOJIEH U de-
JIOBEUECKON M300pEeTaTeNbHOCTIO. B 3TOH CBSI3M aBTOP CUMTAET, YTO HBIHEUIHUH TOA-
X0/l K OXpaHe OKpPY’KaroIleil cpelibl T0KeH ObITh OCHOBAH HE TOJBKO Ha HAyYHOH CO-
CTaBJIAIOLICH, HO U BKIIIOYATh B ceOs MPABO3AIUTHBIN KOMIOHEHT. ABTOp 0c000 moj-
YEepKUBAET HBIHEIIHUN OOIIETIPUHATHIN MMOAX0J], B COOTBETCTBUH C KOTOPBIM OKpYXKa-
IOIIasi Cpela PpacCcMaTpUBAETCsl B KauecTBe OOIIEro Hacieaus 4eJoBeuecTBa, a yXyl-
ILIICHUE €€ COCTOSIHUS 3aTParuBaeT KaK PasBUTHIC, TaK U Pa3BUBAIOLIUECS T'OCYAAPCTBA.
Kpome toro, aBrop mpennaraer paccMaTpuBaTh MPaBO YeJOBEKA HAa OJaromnpHusITHYIO
OKPY’AaIOLIYIO Cpe/ly KaK IIPaBO TPEThEro MOKOJIECHUS (KOJUIEKTUBHOE IIPABO), YTO I03-
BOJIUT CO3/1aTh MEXaHU3MBI, 00eCIIeYMBaIOLIE COOIIOACHHUE ITOTO MIPaBa.
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B penensun Ha MoHorpaguio kaHaugara ropunuueckux Hayk J.A. JloOpsikoBa «Cucrema
¥ BHIBI YTOJIOBHBIX HakazaHuil B Poccuiickoit ®enepannu u Pecnyomuke Kopesi» packpsiBaeTcs co-
JepkKaHue KIFOYEBBIX Pe3yJIbTaTOB ATOTO MCCIIENOBAHMS U JaeTcs UX OleHKa. [loMnMo aHanmm3a paboThl
B peleH3uu 0003HaYeHbl HEKOTOPBIE MOJIOKEHUS, HYKIAtOIUecs B AONOJIHUTEIILHOM BHUMaHHU aBTO-
pa. B memoM MOXHO OTMETHTB, UTO paccMaTpuBaeMasi MOHOTpadus MPeACTaBIAEeT IEHHOCTD VIS I0pH-
JUYECKOH HAYKH U MOKET MOCIY>KUTh OCHOBOH ISl ITOCIIENYIOIINX HCCIIEA0BAaHUN B 00JIaCTH CpaBHH-
TENBHOTO YTOJIOBHOTO IIPaBa.

KioueBbie ciioBa: cucreMa Haka3aHWi, BHIbl YTOJIOBHBIX HAaKa3aHUIl, CpaBHHUTEIBHO-
TIPaBOBOY aHAIN3
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REVIEW ON THE MONOGRAPH BY DENIS A. DOBRYAKOV
“THE SYSTEM AND TYPES OF CRIMINAL PUNISHMENTS
IN THE RUSSIAN FEDERATION AND THE REPUBLIC OF KOREA”.
MOSCOW, YURLITINFORM PUBL., 2020. 192 p.

Vladimir A. Utkin
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Abstract. The review of the monograph by the candidate of legal sciences Denis A. Dobry-
akov “The System and Types of Criminal Punishment in the Russian Federation and the Republic of
Korea” reveals and evaluates content of the study’s key results. In addition to the analysis of the work,
the review outlines some provisions that require additional attention of the author. In general, it can be
noted that the monograph is of value to legal science and can serve as the basis for subsequent studies in
the field of comparative criminal law.
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CpaBHUTENBHO-TIPABOBBIE UCCIIEIOBAHUS 00J1a/1al0T HEM3MEHHOM aKTyaJlbHO-
CTbIO, KOTOpasi HanboJjee OUEeBHUIHA B CIIydae, KOT/Ia UX IMPEAMETOM CTAaHOBATCS Ipa-
BOBBIC MHCTHUTYTHI CTPAH, HE BXOASIINX B UHCIIO 3aI1aJHOEBPONECHCKUX, a 3HAUUT U HE
CTOJIb YacTO M30MpaeMbIX A HAyyHOro aHaiu3a. B monHo# mepe 31O Kacaetcs
u Pecny6imuku Kopesi, KoTOpol poCCHICKMMHU y4E€HBIMU-FOPUCTAMU OOBIYHO Y-
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€TCsl MaJl0 BHUMAaHUS, a YrOJOBHOE 3aKOHOJATEIbCTBO U B OCOOEHHOCTH CHUCTEMa
HaKa3aHWW 3TOM CTPaHbl U BOBCE MPAKTUUECKHU MOJHOCTHIO €O JIUILIEHBI.

Uccnenosanne J[.A. JIoOpsikoBa MOCBSIIIIEHO CPaBHUTEIHHO-TIPABOBOMY aHa-
JIN3y POCCUICKON U FOKHOKOPENCKOW CUCTEM HaKa3aHWI W KOHKPETHBIX BUIOB HAKa-
3aHMH, NPELYCMOTPEHHBIX 3aKOHOJATENIBCTBOM COOTBETCTBYIOIIMX CTpaH. PeneHsu-
pyemasi MOHOTpa(usi COCTOMT M3 JBYX IJIaB, KaKAas M3 KOTOPOH BKIIOYAeT B ceOs
yeTbIpe naparpada. B nmepBoii riaBe aBTOp COOTHOCHUT UCTOPHUIO Pa3BUTHS 3aKOHO/1A-
TEJbHOM periaMeHTallMK YIOJOBHBIX HAaKa3aHUN U CTaHOBJIEHUE UX cUCTeMBI B Poc-
cun u Kopee, aHanmu3upyeT CUCTEMY YIOJOBHBIX HaKa3aHUN KaK CaMOCTOSITEIbHOE
IIPaBOBOE SBJIEHUE, PACCMATPHUBAET €€ NMPU3HAKH, 3HAUEHHUE U OCHOBaHUS Kiaccudu-
Karnuu Hakaszanuid. OOpamaeT Ha ce0si BHUMaHHE JOCTAaTOYHO MOAPOOHBIN U HH(OP-
MAaTHBHBIA aHAJIM3 UCTOPUHU pPETIaMEHTAIlMM U MPUMEHEHHUsl YTrOJIOBHBIX HAaKa3aHWM
B Kopee (c. 23-32).

311ech MOXHO 337aThCsl BOIPOCOM O 11€71€CO00pa3HOCTH MCCIEeI0BaHUS UMEH-
HO I0KHOKOPEUCKOU MTPaBOBOM JEUCTBUTEILHOCTH, KOTOPAsl, YTO TMOTUEPKUBAET U CaM
aBTOP, B pa3HbIC AMOXH UCIBIThIBAJIA CUJIBHOE BIMSHUE COCEHUX FOCYIapCTB, IMPEXIE
Bcero Kuras n SInonun. Crnenyer Takke OTMETUTh, YTO U JEHCTBYIOIIEE YIOJIOBHOE
3aKoHOAATeNbCTBO PecnyOnnku Kopest Bo MHOrOM BOCXOIUT K SiMOHCKOMY. OmHAKO,
BO-TIEPBBIX, I0KHOKOPEICKOE YroJOBHOE MPAaBO U IMpaBia Mo OOJIbLICH 4acTHU HEu3-
BECTHO POCCHIMCKON HayKe, MOATOMY Jaxke (akT YCTAaHOBJICHHS CXOJCTBA €r0 HOPM C
MOJIO’KEHUSIMU SITTOHCKOT'O 3aKOHOAATENIhCTBA OOJagan Obl ONpPEISICHHON HAay4YHON
HOBU3HON. BO-BTOpBIX, 3aKOHOAATENbHAS pEerjlaMEeHTallsa U UCTIOJHEHUE HaKa3aHU
B lOxHo#t Kopee nMeroT ornpeeneHHble 0COOCHHOCTH, Ha KOTOPBIX aBTOP U CTapaeT-
csl OCTaHaBIUBAaThbCsA. BMecTe ¢ TeM OosblMii HAyYHBIH MHTEPEC, BO3MOXKHO, Mpe.-
CTaBIISIO OBl CPAaBHUTEIHHO-TIPABOBOE MCCIIEIOBAHUE HE POCCUIICKON U I0KHOKOpEHi-
CKOM1, a F0)KHO- U CEBEPOKOPEUCKON CHUCTeM Haka3zaHWid. BO3MOXHO, B TaKOM HCCIe-
JOBaHUM CTOWJIO Obl 0OpaTuTh BHMMaHWe Takxke Ha Smonuio m Kuraih mns Gonee
MOJIHOTO aHAJIN3a UX MPOUCXOXKIEHUS U PA3BUTHUA.

Bropyio rnaBy wmonorpagun J{.A. JIoOpsSKOB MOCBATWII CpPaBHUTENIBHO-
NPaBOBOMY aHAIM3y PETIaMEHTAllMl U OCOOEHHOCTEH HMCIIONHEHUSI KOHKPETHBIX BH-
JIOB HaKa3aHUM, pa30MB WX HA YETHIPE TPYMIIbI — HAaKa3aHUs, CBSI3aHHbBIE C JIUIICHU-
€M WM OTpaHUYCHHEM CBOOOJBI M 00s3aTeIbHBIM TPYAOM, HaKa3aHHs, OTpaHUYUBA-
IOLME UMYILECTBEHHBIE NPaBa, IPaBOCIOCOOHOCTb U CTaTyC OCY’KICHHOIO, BOCHHbBIE
HaKa3aHWs W HAaKa3aHWsA 32 BOCHHbBIC NPECTYIUIEHHWsS M, HAKOHEL, HENPHUMEHIEMBIE
Hakazanus. Kak ormeuaer cam aBtop (c. 64—65), Takas knaccudukanus BUIOB HaKa-
3aHUH TMPEATIOKEeHa UM B MEPBYIO o4epenb Ui Hanboliee YJOOHOTO CpaBHEHHUS CH-
cTem Hakazauuil B Poccun u Pecniy6nke Kopest B paMkax perieH3upyeMoi padoThl.

ITpoBeneHHBIN aBTOPOM aHAIU3 BUJOB HAaKa3aHU NMOJPOOEH U OTBEUYaeT Tpe-
OOBaHMSIM CPAaBHUTEILHO-TIPABOBOM MeTomosioriu. ComnmocTaBieHre JOCTOMHCTB U He-
JIOCTaTKOB PErjlaMEHTAalliM BUJIOB HaKa3aHUM B POCCUMCKOM M I0KHOKOPEHCKOM 3a-
KOHOJATEJIbCTBE MO3BOJISIET ABTOPY CAENATh JOCTATOYHO UHTEPECHBIE BBIBOJBI U BHE-
CTU TPEUIOKEHUS, HAINpaBJICHHbIE HA COBEPILICHCTBOBAHHE YTOJIOBHOTO 3aKOHOJA-
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tenscTBa Poccuiickoit denepanuu. Hanpumep, 10CTONHBI BHUMaHUS NPEII0KEHUS
ONPENIETUTh B YTrOJIOBHOM 3aKOHE YETKOE COOTHOLIEHWE MEKIY Pa3HbIMU BHJIaMH
HaKa3aHUi ¢ ero cobmrogeHneM Bo Beex caHknusax Ocodennoit yactn YK P®D, Boize-
JUTh PECOLMATM3ALMIO OCYKIECHHOIO KaK LIeJU HAaKa3aHWUs, OTKA3aTbCs OT JIMILEHUS
cBOOO/IBI KaK CUCTEMOOOpA3yIOIIEeTo BU/ia HaKa3aHus. FIHTepeceH u aHaIu3 onbiTa —
MyCTh M JJOCTAaTOYHO CKpoMHOro — PecmyOmuku Kopest mo coznanuio u skcIuryaTa-
LMY YaCTHBIX MEHUTEHIMAPHBIX YUPEKACHUH, KOTOPBIM XOTSI U HEnpUMeHuM B Poc-
cuiickoit ®Denepanyu, NPEACTABISIET COOOM OMpEAENECHHYIO HCCIEI0BATEIbCKYIO
LUEHHOCTb.

B uenom, mpennokeHus aBTOpa HANpaBlIEHbl HAa ONTUMU3ALMIO CUCTEMBI
Haka3zaHui, 3akperuieHHoil B YK P®. bonbmas yacte U3 3TUX mpeasiokeHuit 6osee
WIN MEHEE OpUTHHAJIbHA, XOTS, HAIpUMEp, MPEeATIoKeHue 00BEAMHUTD MOKU3HEHHOE
JHIIeHUE cBOOOIBI C IUIIEHHEM CBOOOIBI HA OTIPE/ICIICHHBIN CPOK B OJIHO HAKa3aHUE
B BUjie «JIumenus cBoOoAbI Ha ONpEAENEHHbIH CPOK WU MMOKU3HEHHO» OPUTHMHAIIb-
HOCTBIO HE OTJIMYAETCS, U MOXKHO CKa3aTh, YTO aBTOP peleH3HpyeMoil MoHOrpaduu
MIPUCOETUHSETCS K COOTBETCTBYIOIINM B3IJIAaM JIPYTHX YUYEHBIX, J0OABIsASA K UX ap-
rymeHTtanun onbIT Pecriy6onuku Kopest.

Hexkoroprele 3 mpeioxkeHuii aBropa auckyccuonnbl. Tak, J[.A. [loOpsikos
MUIIET O BOGHHBIX HAKa3aHUSX U HaKa3aHUSX 3@ BOEHHBIE IPECTYIIEHUS, UMESI B BU-
Iy, OYEBUJIHO, MEPHI YTOJIOBHOW OTBETCTBEHHOCTH 3a MPECTYIUIEHUSI MPOTUB BOCH-
HOM CITyObI U MPECTYIICHUs, COBEpIlIaeMble BOCHHOCTYy KamuMu. W3 atoro ciemy-
€T W ONIpeleJIeHHOe TEPMHHOJIOTHYECKOE HECOOTBETCTBHUE, MTOCKOIBKY COOCTBEHHO
BOECHHBIX HakazaHuil B YK PO HeT, a K UX 4HCITy MOXKHO TEOPETHUECKH TPUIUCITIUTH
JWIIb HAMpaBlieHUue B MTPadHYIO BOMHCKYIO YacTh 110 3aKOHOAATENILCTBY BOCHHOTO
BPEMEHH U B BOGHHOE BpeMs, a HUKAaK HE OrpaHUYEHHE MO0 BOSHHOHU CIIyk0e H co-
Jep>KaHue B AUCLMIUIMHAPHOM BOMHCKOM yacTh. To ke KacaeTcsi U BOCHHBIX Ipe-
CTYIUIEHUH — aBTOpP FOBOPUT O MPECTYIUIEHUAX, COBEPILIAEMbIX BOCHHOCTY KalU-
MU, a UCIIOJIb30BAaHUE ATOTO TEPMHUHA CTABUT UX B OJMH PAJl C TPyObIMH HapyIICHH-
MU MEXIYHApOJHOTO T'YMaHUTapHOIO MpaBa B BOEHHOE Bpemsa. Brpouem, cama
ujesl aBTopa o LeJeco00pa3HOCTH 00BEIMHEHUS OTPAHUYECHUS 110 BOGHHOU CIIy»K0e
C UCIIPaBUTEIbHBIMUA pabOTaMH U COJAEPKaHUS B AUCIUIUIMHAPHON BOMHCKOW YacTu
C JIMIIEHHWEM CBOOOJBI 3aCiy’)KMBAaeT BHUMAHHs 3aKOHOJATENS W BIIOJHE MOXKET
OBITh peamu30oBaHa AJIs COKPALICHHs YHCIa «IyONMHPYIOIUX» IAPYT Ipyra BUIOB
HaKa3aHUU B CUCTEME HaKa3aHUMU.

BrickazaHHBIE 3aMeUaHUsl HE CHMKAIOT IOJIOKUTEJIBHOTO BIIEYATIEHUS O pa-
6ote [I.A. loOpsixoBa. Conepxanuecs B MoHOrpadun «Cructema u BUIbI yTOJTOBHBIX
Hakazanuii B Poccuiickoii @enepauun u PecnyOnuke Kopes» MojnoxeHUs: UMEIOT
HAYYHYIO [IEHHOCTh W MOTYT CTaTh OCHOBOH ISl TOCJIEIYIOIINX M3BICKAHUN B 00JIa-
CTHU Kak YroJIoBHOTO npaBa Poccuiickoit denepanuu, Tak 1 CpaBHUTEIHHOTO yTOJIOB-
HOrO mpaBa. Taxxke pereHsupyemasi MOHOTpadus BIIOJIHE MOKET OBITh UCIIOJIB30BaHA
B y4eOHOM Mpoliecce s 00ydeHHs CTyICHTOB Pa3IUYHBIX YPOBHEH MOATOTOBKH M ac-
npaHToB. [lonoxeHnst MoHOTpaduu, Mpeaararire KOHKPETHBIE MEPhI 10 OTITUMHU-
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3allMd CUCTEMbl HAaKa3aHWM, MOTYT MOCITYXUTh JJisl COBEPILICHCTBOBAHMS 3aKOHOJa-
tenbcTBa Poccuiickoit @enepanuu.
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B cratbe-penen3un Ha MoHorpaduio P.X. MunnebaeBa «TeopeTrueckue mpoOIeMbl ONTUMHU-
3aiK (PaKTHYECKUX COCTABOBY» JACTCS OICHKA COJCPIKAHUS MOHOIPapUYECKOr0 HCCICJAOBAHUS, TO-
CBSIICHHOTO PCUICHUIO HEKOTOPBIX BOIPOCOB COBEPIICHCTBOBAHHS MEPEYHS 3JIEMEHTOB M HX CTPYK-
TYPHBIX B3aUMOCBsI3el B paMKax (pakTuueckoro cocraBa. Ocoboe BHUMAHUE YIENSAETCS JTUCKYCCHOH-
HBIM aCIIEKTaM aBTOPCKOTO MOAXO0/1a B PEUICHHH UCCIIeyeMOH IPOOIeMaTHKH.

KuiroueBble ci1oBa: 0pHIHIECKU HaKT, COCTaB IOPUANIECKOTO (akTa, pakTHISCKUI COCTaB,
JneeKThl (PaKTHUIECKUX COCTABOB
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Abstract. The article reviews the monograph by R.Kh. Minnebaeva «Theoretical problems of
optimization of Actual Compositions» assesses the content of a monographic study devoted to solving
some issues of improving the list of elements and their structural relationships within the actual compo-
sition. Particular attention is paid to the debatable aspects of the author's approach to solving the studied
problems.

Key words: legal fact, composition of a legal fact, actual composition, defects in actual com-
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Peniensupyemast MoHorpadusi IpencTaBisieT co00W HayYHOE HCCIICIOBaHUE
psAna BOIPOCOB ONTHMHU3ALMHU 3JIEMEHTHOTO COCTaBa M CTPYKTYPHBIX CBS3CH (pakTH-
YECKHX COCTABOB, BHICTYIAIOIINX B Ka4€CTBE OCHOBAHWN BO3HMKHOBEHUS MPAaBOBBIX
MOCTEACTBUNA. ABTOPOM aHAJIM3UPYIOTCS KaK OOIIETEOPETHYECKUE ACTIEKTHI MTOHSITHS
U CTPYKTYpPHI (PaKTUIECKUX COCTABOB, TaK U MPOOJIEMBI BHISBICHHUS, TPODUITAKTHKH,
NIPEOI0JICHNS U YCTPAHEHUS UX Je(EKTOB.

AKTyaJbHOCTh TE€MbI HCCIICJIOBAHMSA, & TAKXKE €ro Hay4yHash U MNpaKTUYecKas
3HaYMMOCTh COMHEHHU HE BbI3bIBaeT. HecMOTpsi Ha TO, YTO MOSIBIICHHWE TaKOM MpaBo-
BOU KaTeropuu, Kak (akTu4eckuii cocras, oTHocutcs emie kK XIX Beky, uHTepec K JaH-
HOMY acCIeKTy TEOpUH IOpHIMYECKHX (DaKTOB He OciabeBaeT M MO HACTOSIIEE BPEMS.
DT0 00YCIIOBIICHO HEMOCPEICTBCHHOM CBSI3bIO C BaXKHEUIIICH COCTABIISFOIICH MTPABOBO-
rO peryJarpoBaHMsl OOIIECTBEHHBIX OTHOLICHUH, a IMEHHO ero (pakTHuecKoi 0OO0CHO-
BaHHOCTBIO. Pa3BHUTHE TEOPETUUECKUX MPEACTABICHUI 00 3TOM MMOCTOSIHHO HaXOIUTCS
B 30HE NPUCTAIBHOTO BHUMaHUS NpaBoBeAoB. CBUIIETENHCTBOM YEMY CIIy>KaT MHOTO-
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YHCJICHHBIE IMyOJUKAIMY, MMOCBALICHHBIE KaK OOLIETEOPETHYECKUM, TaK U KOHKPETHO
OTpacieBbIM acleKTaM TEOPHUU IOpUAYEcKUX (akToB. OJHUM U3 BaKHEHIINX BOIMPO-
COB, TPEOYIOIINX CBOETO pa3pelleHHs: B MPOLecce HOPMOTBOPUYECTBA U MOCIEAYIOIIEH
MIPaBOPEATH3AIH, SBISETCS ONTUMM3ALMS 3JIEMEHTHOTO COJCp)KaHHUs (DaKTHUECKHX
COCTaBOB. JTO CaMbIM HEMOCPEICTBEHHBIM 00pa3oM BIHSIET HA A3PPEKTHBHOCTD UX HC-
M0JIH30BaHUS B MPAKTHUYECKOH cdepe, TOCKOIbKY OHH 3aHHMAIOT OJIHO W3 LEHTPAJb-
HBIX MECT B MEXaHHU3ME MPABOBOT'O PETYINPOBAHHUS OOIIIECTBEHHBIX OTHOIICHUH.

B nayuHOil nuTepaType MoCieIHer0 BpeMEHH MOXKHO BCTPETUTh HEMAJIO pa-
00T, MPEeIMETOM M3yUYeHHsI KOTOPBIX SBISETCA MpobiemaTuka nedexToB B mpase. [Ipu-
4yeM cepa TaKMX HUCCIEeIOBaHUH J0CTATOYHO IIMPOKA U BKJIIOYAET B ceOs Kak oOlie-
TEOpEeTUYECKHe MPOOJIEMBbI, TaK U Pa3pabOTKU OTPACIEBOIO XapaKTepa, yUUTHIBAIOIINE
0COOEHHOCTH TPABOBOTO PETYJIMPOBAHUS OTJEJIBHBIX YYAaCTKOB >KU3HEAEATEIIHEHOCTH
obmrectBa. OHOM M3 TAKUX padOT | SABJISIETCS peIiCH3UpyeMasi MOHOTpagusl.

ABTOpOM MOHOTpaduu B MPOIECCe UCCIEIOBAHUS H3YUeHA, B IEPBYIO OYepe/b,
olmeTeopeTnyeckasl JIMTepaTrypa, MHPOKO HCIIONB3YIOTCS TPYZbl YYEHbIX, B TOH WU
WHON Mepe 3aTparvBaroIiyX MpoOIeMbl TEOPUU FOPUINICCKUX (AKTOB M (PaKTUICCKUX
coctaBoB: M.M. Arapkoga, O.C. Modde, O.A. KpacaBuukosa, B.b. Ncakosa, FO.K. Toin-
croro, A.®. Yepnanniera, M.A. PoxxkoBoit, C.A. 3uHueHko u apyrux. Bmecre ¢ TeM He
0001i/IeHbl BHUMaHHEM U pabOoThI, BHITMOJIHEHHbBIE B PAMKaX OTPACJIEBbIX HAYK.

HecoMHEHHBIM TOCTOMHCTBOM pELEH3UPYEeMOi paboThl SBISETCS €€ MPaKTh-
KOOPUEHTHPOBAHHBIN XapaKTep. ABTOP OCHOBBIBAE€T CBOM BBHIBOJBI HAa aHAIN3€ HOP-
MaTHUBHBIX aKTOB YPOBHs Kak (pemepaapbHOro 3aKoHa, TaK M IMOJ3aKOHHBIX aKTOB.
B wactHOCTH, Ha TIpeMET BBISBICHUS e(PEKTOB aHATH3UPYIOTCs MonoxeHus: Dene-
pansHOTOo 3akoHa OoT 17 mromst 2009 roga Ne 172-03 «O6 aHTUKOPPYMIIMOHHOM 3KC-
HepTH3e HOPMATUBHBIX MPABOBBIX aKTOB M MPOEKTOB HOPMATHUBHO-TIPABOBBIX aKTOBY,
®enepanbHoro 3akoHa oT 17 suBaps 1992 roga Ne 2201-1 «O npokypatype Poccnii-
ckoif Penepanuim» ¥ MHOTUX APYTHX. B 11eJI0M MOXHO CMENI0 TOBOPUTH O TEOPETHKO-
NPUKJIAJHOM Xapakrepe nposeneHHoro P.X. MunHeOaeBbIM HCCII€JOBaHUS, BCIE-
CTBHUE YEro MOHOTPAa(Hsi MOKET MPEACTABISATh MHTEPEC HE TOJIBKO JJISi HAYYHBIX pa-
OOTHUKOB, HO U FOPUCTOB-TIPAKTHKOB, a TAKXKE€ JIFOOBIX JIUI], HHTEPECYIOUINXCS MPO-
OJieMaMu TIPABOBOTO PETYJINPOBAHUS.

CrpykTypa uccienoBaHus o0ycIOBI€HA €ro MpeIMeToM, LENbI0 U 3a/ladaMu
Y IpeJCTaBlIeHa JBYMsI B3aUMOCBSI3aHHBIMU TJIaBaMu. B nepBoil riase, BKiIroUaromein
Tpu mnaparpada, (GopMUPYIOTCS METOIOIOTMYECKHE MPEANOCHUIKH HCCICIOBAHUS
npodIeM onTUMHU3AIMU (PaKTHYECKHX COCTaBOB. B 4acTHOCTH, ONPENeINstOTCs MOHS-
THE U CTPYKTypa (akTudeckux coctaBoB (C. 6—40), ocymiecTBiseTcss ux Kiaccudu-
kanus (C. 41-62), a Takxke BBIABISIOTCS (QYHKUUH (PaKTHUYECKUX COCTABOB B MeXa-
HHU3ME TPaBOBOTO perynupoBaHus u mnpaBorBopuectBe (C. 63—81). Bropas ruasa,
TaK)Ke COCTOSIIAst U3 TpeX maparpados, HallpaBJIeHA HA OMPECIICHUE TTOHITHS U BbI-
nenenre BUAOB nedekToB daktuyeckux coctaBoB (C. 64-81), oOHapykeHHE B HOP-
MaTUBHBIX akTax W npopmiakTuky (C. 82—107), a Taxke WX MPEOI0JICHUE U YCTpa-
nenue (C. 108-129).
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Haubonbimuii nHTEpEC ¢ TOUKU 3pEHUs Pa3BUTH TEOpUH (aKTUYECKO 00oc-
HOBaHHOCTH TMPaBOBBIX HOPM IPEJICTaBIseT NepBas riaBa paboThl. ABTOpPCKas HO-
BU3HA 3aKIIFOYAETCS B BHIPAOOTKE OPUTMHAIBHOTO MOIX0/1a K ONPEIEIICHUIO TOHATHUS
(haKTHUECKOTO COCTaBa, @ TAK)KE COCTABIISIIOIINX €TO HIEMEHTOB.

AHanu3upyst BOIpPOC 0 MPUPOAE IOPUAMYECKHX (DAKTOB, aBTOp MOHOTrpaduu
npucoenuHserca k no3unuu B.b. McakoBa, cormacHoO KOTOpOM OHHM JOJKHBI pac-
CMaTpHUBAThCS B €IUHCTBE MaTEpHAIBLHOTO (KaK OOCTOSITENHbCTB pealbHON JEHCTBU-
TeIBHOCTH) U UACATBHOTO (MX MPETyCMOTPEHHOCTh MPAaBOBBIMH HOPMAaMH B KaueCTBE
OCHOBaHHWH JJI1 BO3HUKHOBEHMs MpaBoBbIx mocienactsui) (C. 10-12). Benencreue
9TOTrO BIOJIHE CHpaBeUIUBLIM BUIAUTCS cyxaenue P.X. MunueOGaeBa, COriacHo KOTO-
pOMy BOMPOC O KOPPEKTHOCTH HUCHOJIb30BAaHUS TOHSATUN «IOPUAMYECKUNA COCTaB»
U «(paKTUYECKUI COCTaB» SIBIAETCS HENPUHIMIUAIBHBIM. J[aHHBIE HaMMEHOBAHHS
BIIOJTHE MOYKHO HCTIONIb30BAaTh KaK CHHOHUMBI.

CToUT OTMETHTH, UTO MPEJICTABICHHE O IOPUIMUECKOM (DaKTe B €AUHCTBE Ma-
TEPUAIBHOTO ¥ UACATBHOTO MPOCISKUBACTCS HAa MPOTSHKEHUN Beel paboThl. JlanHas
MOCBIIKA JaeT aBTOPY OCHOBaHHME IJISi psa MHTEPECHBIX BBIBOJOB, KACAIOLIMXCS
GyHKIUH (aKTHYSCKHX COCTaBOB B CHCTeMe IpaBoBoro perynupoBanus (C. 64—68),
BBIJIETICHUS OTJENbHBIX pa3sHoBUAHOCTEN nedektoB (C. 93—-95) u HEKOTOPBIX MHBIX
ACIEKTOB paccMaTpUBaeMON POOIEMaTHKH.

Hccnenys nonstue (pakTHUECKOro COCTaBa, aBTOP 337aeTCsl BOIIPOCOM O CO-
OTHOIIICHWU TAaKUX KAaTErOpHid, KaK «IOPHUINYECKU (PaKT», «COCTaB IOPUINUECKOTO
(bakta» u «pakTuueckuil (ropuaudeckuii) cocraBy. [Ipu 3TOM cnpaBenIMBO OTMEYa-
€TCsl OTCYTCTBHE TIOJIHOTO €IMHCTBA BO B3TJISIaX YUYECHBIX IO ATOMY MOBOIy. Bmecte
C TeM K HACTOSAIIEMY MOMEHTY, M0JaraéM, MOXXHO TOBOPUTH O ()OPMHPOBAHUH KOH-
CEHCYCHOTO MHEHUSI OTHOCUTEIBHO TOTO, 4TO (DaKTHUeCKUi (FOPUANYECKHIA) COCTAB
NpeACTaBiIsIeT co00i KOMILUIEKC (CHCTEMY) IOPHUINYECKUX (PAaKTOB, B COBOKYMHOCTH
BJIEKYIIMX BO3HUKHOBEHHUE IMPABOBBIX MOCIEACTBUMA. Yale Bcero B KauecTBe MPaBo-
BBIX TIOCJIEJICTBUM YKa3bIBaIOT HAa BO3HMKHOBEHHME, W3MEHEHHWE WJIM IpEKpalleHue
npaBooTHomeHuil. Oqnako P.X. MunHeOaeB npeanaraeT aBTOpCKOE BHJIEHHE TPAK-
TOBKHM yKa3aHHBIX KaTE€rOPHiA, 3aKJIFOUAIOIIEECS B TOM, YTO AJIEMEHTaMH (PaKTHIECKO-
rO COCTaBa BBICTYMAIOT IOPUINYECKH 3HAYUMBIE O0CTOSTEIBCTBA, KOTOPHIE MPHU ITOM
CaMOCTOSITENIbHBIMU IOPUANYECKUMU (paKTaMH HE SBIISIOTCS.

VYka3aHHBIN BBIBOJ OBUT CAENAH MO pe3yJbTaTaM H3YYEeHHUS TaKOTO MOHSATHS,
KaK «COCTaB IOPHIMYECKOrO (paKTa». ABTOP CIIPABEIJIMBO MOJAraeT, 4TO B Ka4eCTBE
3JIEMEHTOB TaKOT'0 COCTaBa ClieAyeT NOHUMATh He MPU3HAKU, CBOMCTBA WIIM KauecTBa
IOpUINYECKOro (hakTa, a OTAeIbHbIe (hparMeHThl PeatbHOMN AeHCTBUTENLHOCTH, 000-
3HaYaeMble KaK «HOPUIUYECKH 3HauMMble (akTh». OAHAKO Janee ciaeayeT CIOpPHOE
CY)KICHHE O TOM, YTO MIMEHHO OHH «B CBOEH COBOKYITHOCTH 00pa3yrT (haKTHIECKUIl
(ropunudeckuii) coctaB (CIOKHOTO WM KOMIUIEKCHOTO opHIudeckoro (akra), crmo-
COOHBII MMOPOANTH OPUINIECKOE TTOCTIEACTBHEY. BeieacTBue 3Toro AenaeTcsi BBIBOJ,
COIJIACHO KOTOPOMY «COCTaB FOPUAMYECKOro (hakta — CyTh (haKTHUecKuil (ropuau-
geckuii) cocrasy (C. 19-21).
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[ToxoGHBII MOAX0/ K PEIIEHHIO BOMPOCA O CYIIHOCTH 3JIEMEHTOB, 00pa3yro-
mmx (aKTUYECKHi COCTaB, KAK MHUHUMYM, HEOJHO3Ha4eH. ABTOpPCKas TPAaKTOBKA
MIPUBOJUT K TOMY, YTO TaKkue 0a30Bble MOHATHS, KaK «IOpUANYECKUN QakT» U «pak-
TUYECKUI COCTaB», OTOXIECTBISIOTCS, C YEM CIIOKHO COIVIACUTBHCSA. 3HAUYHUTEIBHO
OoJbIIle OCHOBAHMIN paccMaTpUBaTh KaXKI0€ U3 OOCTOSTENBCTB, BXOAAIINX B COCTAB,
B KQ4ECTBE OT/IEIILHOTO U CAMOCTOSITEIBHOTO IOPHINYECKOTO (hakTa.

He BnaBasice B AeTaibHBIN aHAIU3 MTO3ULMH aBTOPA 10 JTaHHOMY BOIIPOCY, XO-
TEJNOCh OBl 3aMETUTD, YTO KJIFOYEBBIM MOMEHTOM B 000cHOBaHuK P.X. MuHHeOaeBbIM
CBOET0 MHEHHS SIBJSETCS NPUHIUIHAIBHOE pa3rpaHHueHUE MOHATUN «IOPHIUYECKU
3HAaYUMBINA PakT» U «ropuaudeckuil pakt». OIHAKO MPOJAEMOHCTPUPOBAHHAS B pabo-
T€ pa3HUIA MKy HUMH MUHUMasbHA. [1o]] ropuanyecku 3HaYMMbIMH (pakTamMu 1o-
HUMAIOTCS «I00ble KOHKPETHbIE KU3HEHHBIE 00CTOSTENbCTBA (IEMCTBHS, COOBITHS,
COCTOSTHUSI ), IPETYCMOTPEHHBIE 3aKOHOM B Kaue€CTBE OCHOBAHUS ISl BOZHUKHOBEHHS
npaBoBbIxX nociaenctBui» (C. 33). U ecnu Obl He nanbHelIee yTOYHEHUE O TOM, YTO
OHU caMH 110 ce0e He MOTYT MOPOKAATh NPABOBBIE MOCIEACTBUS, IOCKOJIBKY «TaKOH
3¢ ekt MOXKeT ObITh TOCTUTHYT TOJBKO TOTJA, KOT/Ia UMEET MECTO MPeIyCMOTPEH-
Hasi 3aKOHOM HX COBOKYITHOCTB», TO MOXHO ObLIO OBl TOBOPUTH O TOXIECTBE WIIH,
KaK MUHUMYM, CHHOMUYHOCTH paccMaTpuBaeMbIX KaTeropuid. Tem Gosee aBTop npu-
JEP’KUBAETCS IIUPOKOT0 MOAX0/a K ONPECIICHUIO XapaKTepa BO3HUKAIOIIUX MIPABO-
BBIX IIOCJIEICTBUIA, CBOJUMOTO HE TOJBKO K IMHAMHUKE IIPABOOTHOIIECHUSI.

IOpunuyeckoe 3Haue€HHE OTAETBHOTO (HaKTHUECKOro OOCTOSTENHCTBA, BXO-
JSIILIETO B COCTAaB, MPOSBISETCS XOTSA Obl B TOM, YTO OHO OTKPBHIBAE€T BO3MOKHOCTh
HOSIBJICHUSI HEJOCTAIOWIETO (akTa (04epeHOr0 MM 3aBEpILAIOIIero cocTas). B aTom
IUTaHE UMEET MECTO MPaBOBOE MOCIJIEJCTBHE, 110 XapaKTepy BECbMa CXOJIHOE C MPOsIB-
JICHHEM TIPaBoCyOBEKTHOCTH, KoTopoe P.X. MuHHe6aeB npu3HaeT B Ka4ecTBE OJJHOTO
U3 BO3MOXHBIX MNPABOBBIX IOCIEACTBUI ropuandeckux ¢axToB. Takum o0paszom,
MOKHO TOBOPUTH O TOM, YTO HPEJIOKEHHBIH KpUTEPUHA pa3rpaHUMYCHHs] CaMOCTOS-
TEJILHOTO OPHIMYECKOro (pakTa M MPOCTOrO IOPUAMYECKH 3HAYMMOro (hakra He-
CKOJIBKO YMO3PHUTEJIEH, IIOCKOJIbKY MPUBOJIUT K CMEUICHHIO MPABOBBIX MOHSATHI.

OtcyTcTBUE SIBHOMW TPAaHUIBI MEXKITY HUMH OTYETIIMBO MPOSIBIISETCS TIPU BbIIe-
JICHUW TPeX Pa3HOBHIHOCTEH COOCTBEHHO IOPUANYECKHX (PAKTOB: MPOCTHIX (COCTOS-
IIUX U3 OHOTO FOPUINYECKH 3HAYMMOTO (aKTa), CIOXKHBIX (BKJIFOUAIOIIMX B CBOH CO-
CTaB HECKOJIBKO FOPUAMYECKH 3HAUMMBIX (DaKTOB) U KOMIUIEKCHBIX (COCTOSAIINX U3 HE-
CKOJIBKUX CIIOXHBIX topunudeckux ¢aktoB) (C. 34). [lomyuaercsi, 9To MpOCTON HOpH-
TMYECKUH (DAKT TOXKIECTBEHEH OPUANYECKH 3HAUMMOMY (akTy, ero odpasyrolemy.
KomruiekcHslil ke ¢akt cam 1o cede GopmupyeTcs 3a CUeT HECKOJIBKHUX CaMOCTOS-
TEJIBHBIX CIIOKHBIX fopuandeckux (aktoB. Takoe BupeHue, monaraeM, IPUBOIUT K U3-
JMIITHEMY HArpPOMOJKICHUIO M CYIIECTBEHHO YCIOXKHSAET BOCTIPUSITHE OCHOBHBIX MOHS-
THI TEOPUH IOPUANYECKUX (PAKTOB, KOTOPHIE B CBOCH OCHOBE CIOXKWJIUCH 32 MPOIIEH-
[IKe TIOJITOPa CTONIETHS. B 4acTHOCTH, peub HIET O COOTHOLICHUH FOPHINYECKOTO (ak-
Ta U UX COBOKYITHOCTH, TPAJAULIMOHHO UMEHYEMOU (PaKTUUECKUM COCTABOM.

3Ha4YnTeIbHOC BHUMAHUE aBTOPOM YJIEIEHO 00OCHOBAHHUIO TOTO, YTO (PaKTH-
YECKUH COCTaB SBIISETCS PA3HOBUAHOCTBIO HOPUIUMYECKONW KOHCTpYKUMU. [lpu 3TOM
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OTMEYACTCSI, YTO CIOPUAMIECKHE KOHCTPYKIMU (DAaKTUUYECKHUX COCTABOB MOTYT OBITh
KaK TEOPETUYECKUMH, TaK U HOPMATUBHBIMMUY, IPUYEM TEOPETHUECKUE CITy’KaT B Ka-
94ecTBE MOJAEIH [yl pa3pabOTKH 3aKOHOJATEIbHBIX KOHCTPYKIIHHA.

JetanpHOMY aHanM3y B MEPBOM riaBe MOJBEPrcs BOMPOC O KiaccU(pUKALUU
(akTuyeckux coctaBoB. Cpean MHOrooOpasus MpEeASIOKEHHBIX K HACTOALIEMY Bpe-
MEHHU KiaccuPUKanuil (pakTHUEeCKUX COCTaBOB, 10 MHEHHMIO aBTOpa, HauOOJbIlee
TEOPETUKO-ITI03HABATEIILHOE U MIPAKTUYECKOE 3HAYEHUE UMEIOT TaKUe, KOTOPBIE OCY-
MIECTBIISIOTCS MO CIEAYIONIMM KpUTEpHUsM: 1) mpaBoOBbIE MOCIEICTBUS; 2) OTPACIEBOE
€JIMHCTBO; 3) MOPSJIOK HAKOTUICHHSI AJIEMEHTOB COCTaBa; 4) CTENeHb 3aBEPIICHHOCTH;
5) BHYTpEHHSS CIOXKHOCTh; 6) CyOBEKT U CBOOO/Ia BOJICU3BSBICHHUS; 7) albTepHATHB-
HOCTB; 8) CTENeHb ONpEeeICHHOCTH; 9) HE0OXOIUMOCTh JoKasbiBaHus; 10) mpaBo-
MepHocTh (C. 43).

besycnoBHbI HHTEpEC TPEACTaBISIET N3T0KEHUE BOIIpoca O QYyHKIMAX PaKTh-
YeCKHX cocTaBoB. C OJIHOM CTOPOHBI, IPHU3HAETCS 00OCHOBAHHOW Kiiaccu(UKamus, co-
IJIACHO KOTOPOi Bce (YHKIMU I0pUINYecKuX (PakToB (M, B IOHUMAaHUH aBTOpa, (PaKTH-
YEeCKHX COCTAaBOB) IMOJIPA3/CISIOTCS HA OCHOBHYIO (0OecrieueHrne AUHAMHUKH MPaBOOT-
HOILUEHHMSA), TOTIOJIHUTEIbHBIE (BBIIOIHEHUE rapaHTHH 3aKOHHOCTH, CTUMYJIMPYIOIIETO
BO3JICHCTBHUA Ha OOIIECTBEHHBIC OTHOLICHUS, OTPaHUYEHHE IPEIesIOB CBOOOTIHOTO
YCMOTpPEHHS) U CHeUraIbHbIe (MMEIOIIHe 3HaUeHHe M0 OTHOLICHUIO K IPYTUM (aKTam
BHYTpH (PaKTHUECKOTO COCTaBa). BMecTe ¢ Tem, yUWThIBas ABOWCTBEHHBIA XapaKTep
HOPUPOJBI IOPUANIECKUX (DAKTOB, OXBAaTHIBAIOIICH KaK MaTepHaJbHYIO, TAK M HACANb-
HYIO COCTaBJISIOLINE, TIPEAJIaraeTcs JOMOTHUTENLHO BRIIENSATh MOACTHPYIOUIYIO U KBa-
mapunmpyromtyto ¢pynkiuu (C. 66—73). [lepBas U3 HUX NPOSBISETCS B MPaBOTBOpUE-
CKOM1 cpepe, MO3BOJISISI OCYIIECTBIIATh MOACTHMPOBAHNE KOHCTPYKIUHN (PaKTHYECKUX CO-
CTaBOB U MPENICTABIISS COOON «IIPOIECC MO3HAHMUS IPUPOIHBIX U COIIMATIBHBIX SBICHUN
MyTEeM KOHCTPYHPOBAHHUS B CO3HAHWM aHAJIOTa COIMAJILHOM peanbHOCTH». Bropas —
SIBJISIETCS OTPAKEHUEM TEPBOM, OCKOJIBKY B IIPOLIECCE peaTu3allid HOPMATUBHBIX I10-
CTpOeHHH (haKTHUYECKHE COCTaBbl UMEIOT 3HAUEHHE IMPU YCTAHOBJIECHHU (DaKTHUECKHX
00CTOSITENILCTB KOHKPETHOTO JieNa. AHAIU3 MPOoOJIeM ONTHUMHU3AIMN (HaKTUIECKUX CO-
CTaBOB OCYIIECTBIISICTCS IPUMEHUTEIHHO K TaHHBIM QyHKIMAM. [TosTomMy ux 060co0-
jeHue u GopMHpPOBaHHE COOTBETCTBYIOLIECH TEOPETHUYECKOI 0a3bl, O€3yCIOBHO, CIEIy-
€T OTHECTH K YHCITY JIOCTOMHCTB MPOBECHHOTO UCCIICIOBAHMS.

Hadano BTOpO# TJ1aBBI MOCBSIIEHO OTPEACICHUIO TOTO, YTO HEOOXOIMMO TO-
HUMATh 1011 1edekToM (aKkTHIecKoro coctaBa. [Ipu 3ToM aBTOp MPUXOAUT K BHIBOAY,
YTO «3TO HENOCTATKW MX HOPMATUBHOW MOJIENH, BO3HHUKAIOIIWE BCIIEICTBUE HEIpa-
BWJIBHBIX JICUCTBHI CyOBEKTOB HOPMATHBHOTO WJIM WHIMBHIyaJHHOTO TPABOBOTO pe-
ryimupoBanus» (C. 92). [TonoOHbIH BbIBOA, NIOJAaraeM, pacKpbIBaeT JHUILb OJHY CTOPOHY
JTAHHOTO SIBJICHUSI, TOCKOJIbKY YUUTBIBAET TOJIBKO UICATBbHYIO COCTABIISIOLIYIO B [IOHH-
MaHHU IOPUAMYECKOro (paKTa, TaK e Kak U (akTHdeckoro cocrana. JledgexkTHocTh mo-
CJIEJTHETO, HECOMHEHHO, MOYET MpPOSBISATHCA B HENOCTaTKaX €ro HOPMATHUBHOIO 3a-
kperienus. OnHako Ae(heKTHOCTh I0PUANIECKOro (hakTa KaK PealbHOrO >KU3HEHHOTO
00CTOSITENTLCTBA MOXKET COCTOSATH B €TI0 HECOOTBETCTBUHU TOM MOJIENH, KOTOpas 3aKperi-
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JIeHa HaMpsIMyIO B THIOTE3€ U KOCBEHHO B JUCIO3UIMU M CAaHKIMHU MPABOBON HOPMBI.
Taxoli moaxoa AeKUT B chepe MaTeprualibHOW CTOPOHBI MPUPOJIBI FOPUAMYECKOTO (haK-
ta. O6 3TOM B TekcTe MOHOTrpaduu, K COXKaJICHUIO, HUYETo He CKazaHO. Bo3MoxHO,
JTAHHBIN aCIeKT B IIOHUMAaHUH 1e(EeKTOB (PaKTUIECKUX COCTABOB BBIXOJMII 32 MIPEAEIHI
MpeaAMeTa JaHHOTO MCCIIEJOBaHMS, OJTHAKO 3TO CIIeI0BAIO OBl OT/IEIFHO OTOBOPUTb.

Oco0eHHO CTOUT OTMETHUTb, YTO aBTOP MPABMIBHO MOHUMAET KIIIOYEBYIO MPO-
61eMy, KOTOpYI0 HE0OOXOIMMO PEIINTh ISl TOCTIKEHHUS LIeNTN UCCIIe0BaHus. JTO HOo-
UCK KPUTEPUEB, HA OCHOBE KOTOPBIX MOKHO OBbLITO OBI JIefIaTh BHIBOJBI O HEOOXOMMOM
U JIOCTaTOYHOM KOJIMYECTBE JIEMEHTOB (DAKTUYECKOTO COCTaBa, a TAKXKE ONTHUMU3ALUU
CTpYKTYypHBIX cBsizet Mexay HumH (C. 106-108). TIpu 3TOM OTMEHYaeTCs, 4To «IjIst
MPAaBWJILHOTO OTOOpa FOPHIUYECKH 3HAUYMMBIX (DaKTOB HEOOXOJMM KOMILUIEKCHBIH,
MHOTO(aKTOPHBIN MOIXO0/, MO3BOJISIONINN YUUTHIBATh BCIO COBOKYMHOCTh OOBEKTHUB-
HBIX ¥ CyOBEKTHBHBIX (PaKTOPOB, UMEIOLINX CYIIECTBEHHOE 3HAUCHHE B MPOIECCe MO-
JeTMPOBaHNsl KOHKPETHOM )KM3HEHHON cuTyaruny». OHAKO B AaJbHEHUIIIEM aBTOp KOH-
LEHTPUPYET CBOE BHUMaHKE B OOJbIIEH Mepe Ha MPOLEIypPHBIX BOMPOCAX, TAKMUX Kak
BBISIBJICHHE, IPOPHIAKTHKA, YCTPAHEHHE U MIPEOOTICHUE 1e(EKTOB, YIUTHIBASI TOIBKO
TEXHUKO-IOPHIMUYECKHE OLUTMOKH 3aKOHOAATENs. BMecTe ¢ TeM pe3yibTaThl HCCIIEI0Ba-
HUS ObUIM ObI OOJiee 3HAYMMBIMH B ClTy4yae JeTajlbHOM MPpOpadOTKU BOIpOCca O KpUTE-
pUSIX ONTUMAILHOCTH HOPMAaTUBHOM MoJeNn (DaKTHYECKUX COCTaBOB. B 3akioueHun
BBIBOJIBI 110 3TOMY BOIPOCY, K COKAJICHHIO, OTCYTCTBYIOT.

B xadectBe 001Iero BbIBOJIa MOKHO OTMETUTB, YTO MOHOTpadusi UMEeT Kak
HAYYHYIO, TaK W TPUKIIAJHYIO0 3HAYUMOCTh. Ee MookeHus pacuupsioT mpecTaBie-
HUSL O (PAKTUYECKOM COCTaBe KakK MPaBOBOM KaTETOPHH, a TAK)Ke KakK dJIEMEHTa HOp-
MaTUBHBIX NOCTpoeHU. HecMOTpss Ha HEKOTOphIE 3aMeUaHus U MOKETaHUsI, MOXKHO
TOBOPUTH O TOM, YTO MOHOTpadusi BHOCUT CBOH BKJIaJ B 0000IIEHUE CIOKHUBIIMXCS
NpEeACTAaBICHUI OTHOCUTEIHHO (OPMHPOBAHUS (PAKTHUECKUX COCTABOB B KAUECTBE
TEOPETUUECKHUX MOJENIEH U 3aKOHOAATEIbHBIX KOHCTPYKLIMM.

[IpuBenennsie B paboTe BBHIBOABI MOTYT OBITH IMOJIE3HBI IS AANbHEHIINX
MPABOBBIX M3bICKAHUI B TaHHOW 00JIACTH, a TAKKE COBEPIICHCTBOBAHUS POCCUHUCKOTO
3aKOHOAATEJIbCTBA.
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B ucropuu xadeapsl Teopuu npaBa U rocynapcTaa (B MpouuioMm — Kadeapsl
TEOpUU M MCTOPUU NpaBa U rocyaapcTBa) opuauueckoro uacruryra PYJIH Bmep-
BbIC BBIIIEN B CBET KOMIUIEKC Y4eOHOI JIMTEpaTyphl: aBTOPCKUI y4eOHUK mpod.
Bnacenko H.A. «Teopus rocynapctBa u npasa», M., «Hopmay, 2018. 479 c.; ka-
¢denpanbabil yueOHuk non pen. Knumaca A.A. «Teopus rocynapcrsa u mpasay,
M.: «Craryt», 2019. 512 c. B nHacrosmiee Bpemsi y4eOHBIH apceHasn MOMOTHUICS
nznanueM «IIpobGnemMsr TeOpuu rocygapcTa v mpasay Mo pei. A.10.H., mpod. Bia-
cenko H.A. M.: «<Hopmay, 2020. 544 c. Jloruka y4eO0HOTO KOMIUIEKCA CIIEAYIOIIas:
yKa3aHHbIE BBIIIE MEPBHIC JBAa W3JAaHUS IIOATOTOBJIEHB Ha OCHOBE CTaHIApPTOB
BBICIIETO IOPUAMYECKOr0 00pa30BaHus U y4eOHON MpPOrpaMMbl COOTBETCTBYIOIETO
npoduiisd 1y 6aKaiaBpoB U CIELHUATUCTOB IOPUCTIPYICHIUU. YUeOHOE U3/IaHue 10
npo0yieMaM TEOpHH TOCyAapCcTBa M MpaBa OCHOBAHO Ha KadeIpalbHOU Mporpamme

814 PELIEH3MI. HAYYHBIE ®OPYMBbI



Mongush A.M. RUDN Journal of Law. 2020. 24 (3), 813-820

M0 Kypcy «AKTyallbHble MPOOJIeMbl TOCYIapCTBa U IIPpaBa» U MOJATOTOBIEHO MPETOo-
JTaBaTeJIbCKUM KOJUJIEKTUBOM Kadeapsl. K HanmmcaHuio OTAENbHBIX IJ1aB ObUIH MpU-
BJI€UEHBI BBICOKOKBATH(HUIMPOBAHHBIE CHEIMAINCThI, COTpYJHHUAtONNe ¢ Kaden-
poii. OcoOeHHOCTh yueOHWKAa — B YIUIyOJIEHHOW To/1ade MaTepuaa, MPUBICYCHUH
pe3yabTaTOB COOCTBEHHBIX HAYYHBIX MCCIIEIOBAHUH U OMBITA MPETIOIaBAHUS.

CrpyKTypa u3gaHus: 1aeTcs MporpaMMa Kypca U B COOTBETCTBUU C HEH, J10-
CTaTOYHO MOCJEIOBATEILHO M3JIaraeTcs y4eOHbI MaTepual, Kak MpaBWIIO, B HPO-
0JIEMHOM M3JI0)KEHUU — TOYKU 3PEHUS U3BECTHBIX YUCHBIX; YCTOSBIIUECS HAYUHbBIE
MOJIXOJIbI TIO TEM WJIM MHBIM CJIOKHBIM BOIPOCAaM, CYIIECTBYIOIIMM B FOPUIHMYECKOMN
Hayke. Kaxyro rinaBy 3aBepliaeT Hay4dHas U MHasl CIIpaBOYHas jureparypa. /laHHble
MCTOYHUKHU IPU3BaHbl 0Ka3aTh IIOMOIIb CTYI€HTaM CTapLIMX KypCOB, MarucTpam, ac-
NUpaHTaM B MOJTOTOBKE MHUCHbMEHHBIX pabOT (KYpPCOBBIX, TUILUIOMHBIX COYHMHEHUH,
muccepranyii, pedeparoB u ap.). B koHie ydeOHOro m3maHus OOBEMHBIA CITHCOK
y4eOHO-MEeTOMUECKON JTUTEPATYPHI 10 KypCY TEOPHU TOCyIapcTBa U MpaBa, a TAKKe
HE00X0IMMOE 3aKOHO/IaTENILCTBO.

I'nasa nepsas MOCBALIEHA HAYKOBEIYECKHM W METOJOJIOTHYECKUM Mpo0lIie-
MaM IOpHINYECKON HayKH. B oTiMume OT aHalOrMyHbIX y4eOHBIX M31aHUN IOMEIIe-
Ha MH(OpMaLKs O COLMANIBHBIX HayKaX, MecTe U (DYHKUHUSX MPaBOBEICHUS B HHX.
[loka3ana poib TeOpUM TOCYAApCTBA U MpaBa Kak (yHAAMEHTAIbHON FOPUANYECKON
Hayku. Crenyromias, emopas 21aeéa, B ONIPENEICHHOW Mepe MpPOA0JIKAET JIOTUKY
IPEABbIIYIIEH U 3aTparuBaeT CIOKHEHIINM BOIPOC NIPaBOBENECHUS — IIPABOIIOHUMA-
HHe. M3nararorcs Kiaccudeckue TeOpUM MPAaBOMOHUMAHUS (€CTECTBEHHO-TIPABOBA,
NO3UTUBHUCTCKAsl, HOPMATHUBHUCTCKasi, MaTepHaJUCTUYECKas, HCTOpUYECKas, MapK-
CUCTCKas M JIp.). 3HAYUTEJIbHOEC BHUMAHUE YyJIEJICHO MPAaBOINOHUMAHUIO B COBPEMEH-
HOM pOCCHIICKON MpPaBOBOM HAayKe, MOJIXOJAM M HaIpaBlIeHUSAM. BrepBbie B Takoro
IiaHa y4eOHOM JInTepaType MpeaiaraeTcs mopa3sMbIIUIATh O KPUTEPHUSIX MPOAYKTUB-
HOCTH COBPEMEHHOI0 IIPABOBOI'0 IOHUMAHHUS.

Tpemvs enasa OTBEJEHA MIPABOTe€HE3y. ABTOP MUCXOJUT U3 MOCBUIKH O HECO-
CTOSITEJILHOCTH COBPEMEHHOI METOJI0JIOTUH HUCCIIEAO0BAaHUs MPOOJIEMBI ITPABOIe€HE3a,
UCXOJIAIIEN U3 Te3Hca, YTO IPABO M I'OCYAAPCTBO BO3HUKAIOT OJHOBPEMEHHO U B CHU-
Jdy OJHMX U TeX e npudyuH. OTCTauBaeTcs MO3ULKUs, COMIACHO KOTOPOM MPaBoO BO3-
HHMKaeT BMecTe ¢ o0uiecTBOM. [Ipu TakoM mojxone CyIleCTBEHHO M3MEHsETCs Mmapa-
JUrMa ucciefoBanus npodiematuku. I[IpaBoreHes yXoIuT KOpPHSMH B J0- JMOO
Mpes- COLMAJIbHBIE CTaJUM BCEMUPHON S3BONIOLMH, BUAUTCA Oosiee MPOTSKEHHBIM
Y BKJIOYAeT NPUPOJHYIO M COLMAlIbHYIO cTaguu. VIMEeHHO Ha HadanbHOW CcTaguu
(opMupyeTcsi NMCUXOJOTHYECKU MEXaHU3M peryJsiiuu noseaeHus. lIpeacraBnser
COOON «CIIUTHBIE» COLUAIBHBIC MPaBHa PAHHEKIACCOBOTO OOIIECTBA, M3 KOTOPBIX
BIIOCJIE/ICTBHHU U BBIAEISIETCS IPaBO.

B 2nase uemeepmoti ananuaupyeTcsi COOTHOIICHHE NBYX JTUOEpaTbHBIX KOH-
[eNIUil — roCHOJCTBYIOIIEH TEOPUH IPABOBOIO IrOCYIapCTBa U TEOPHH COLHMAILHO-
ro rocyaapcrsa. IIpuBoasTcs pasindyHble MHEHHS O COOTHOIIEHHM JAAHHBIX KOHIIETI-
IIMii, B TOM YHCJIE O B3aMMOMCKIIIOYaEMOCTH MPABOBOTO U COLMAIBLHOI'O TOCYAApCTB
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u npyrue. B ompeneneHHON Mepe MOJIOKEHUS TJIaBbl Pa3BUBAIOTCS B 2lage namoi,
/i€ U3JI0KEeHO MOHATHE (GOpM rocyaapcTBa. AKTyaabHOCTh TaHHOU MPOOIeMbI Ompe-
nensercs ee pyHIaMeHTAIEHBIM XapakTepoM, TeM 0oJiee 94TO BOIPOC O HanOoJee Orl-
TUMaJIbHON (hopMe TOCyAapcTBa — IPEAMET JAUCKYCCHUH, KOTOpasi HE TepsieT CBOEH
3HAYMMOCTH HA MPOTSHKEHUM CTOJETUNA. B COBpEMEHHOM POCCHHCKOM TOCYIApCTBO-
BEJICHUH JIOMHHUPYET TPAIUIMOHHBIN MTOAX0/I, B paMKaxX KOTOPOTO HMOHATHE «popma
rOCy/IapcTBa» BKJIIOYAET B ceOs TpW KOMITOHEHTa — (opMa TpaBiieHus, popma Tep-
PUTOPUATIBHOTO YCTPOMCTBA U HOJTUTHUECKUN PEXKHUM.

[Ipoananmu3upoBana ¢opma npaeienus B Poccuiickoit Deneparuu. [leii-
CTBYIOLIEE 3aKOHOJATEIbCTBO M CIOXMBIIASCS MPaKTHKA €ro peaau3aluy JatoT Oc-
HOBaHMSA I ompezesieHus: GopMbl TOCYIapCTBEHHOTO npasieHus B Poccun kak cy-
HEepHPE3UCHTCKON peciry OIHUKH.

B 2nase wecmoti mpOBOAUTCS MBICIb, YTO MPOLECC MPaBOOOPa30BaHUS HAUH-
HaeTcs He B HOPMOTBOPUECKUX YUPEXKIEHHUIX, a B HEApax oOIIecTBa, TAae 3apokaa-
1oTcs 1 GpopMuUpyIOTCS MHTEpechl jroaei. [lo MHEHMIO aBTOpa, UMEHHO WHTEPECHI
SIBJISIFOTCSL OCHOBOM (hOPMHUPOBaHUs NPEACTABICHUI O CIIPaBeUTMBOCTH, HA KOTOPBIX,
B CBOIO OUY€pe/Ib, 3MKIETCS PAaBOBasi CUCTEMA.

I'nasa cedvbmas packpblBaeT AMHAMHUYHO Pa3BUBAIOIIYIOCS B OTEUECTBEHHOU
U 3apyOeKHOI MPaBOBOM JOKTpUHE MPOOJIEMY TOJIKOBAHUS MpaBa B CBA3HM C KOHKpeE-
TU3alMed IOPUANYECKUX HOPM, IMOSBICHUEM HOBBIX CYOBEKTOB TOJKOBAHUS IMPAaBO-
BBIX TEKCTOB M CBA3aHHOTO C 3THM MHTEpeca K IOPUAMYECKON TepMEHEBTUKE, Cye0-
HOMY U KBa3UCYJeOHOMY TOJIKOBAHHIO.

I'nasa 6ocbmas 0OOCHOBBIBAET HEOOXOIUMOCTH JIOTHKO-SI3BIKOBBIX (PEHOME-
HOB B TpaBe. J[J1s TOTHKY Ba)KHBIM SIBIIIETCS] )EHOMEH MBILUICHHS B €r0 CBSI3U C S3bI-
KOM, KOTOPBIi (DaKTUUECKH SIBIISICTCS €JMHCTBEHHBIM CPEJICTBOM H3Y4YeHHUs ero (HopMm.
VIMeHHO B TakOM KOHTEKCTE MpeJIaraeTcs CTaBUTh MPOOJIEMY O CBSI3U JIOTHYECKHX
WIN SI3BIKOBBIX (DEHOMEHOB, T.e. TOBOPHUTH O JIOTHKO-S3BIKOBBIX (heHOMeHax, To-
CKOJIbKY, TTOJTYEPKHUBAET aBTOpP, BCE CIIydan MCIOJIH30BaHUS SI3bIKa CBSI3aHBI C BbIpa-
KEHHEM MBICITH. JIOTHKO-53bIKOBbIE ()EHOMEHBI B FOPUCTIPYACHIIMN UMEIOT pa3HbIe CO-
nepkanue u QyHKIMOHAIBHOE 3HAYE€HUEe, HAIIPUMEp, MIPE3YMITLIUU 03HAYAIOT TPE/IIo-
JOXEeHUe 00 MCTUHHOCTH KakKoro-JMOO yTBEp)KIEHUS 10 TeX IOop, MOoKa He Oyxaer
yOeauTenbHO JOKa3aHa ero J0XKHOCTb.

Jloruko-s3pIKOBbIe ()EHOMEHBI IOPUCIPYICHIMY, KaK MPEACTABICHO B y4eO-
HOM H3/1aHuH, 00J1a7asi OTHOCUTENILHON CaMOCTOSATENbHOCTBIO, BbIpaXKas MaeadbHbIN
XapakTep MpaBa, HAMOJHEHBI COIMAIbHBIM COJCPKAHUEM, MOCKOJIBKY MX HUCTOYHU-
KOM SIBJISIETCS OOILECTBEHHO-UCTOPHYECKask TPAKTHKA.

B oesamoii enase — «CucteMaTu3anysi paBa» — JAOTCS MOHSATHS STOTO SIB-
JICHUSI, @ TaK)Ke MPaBOCHUCTEMATHU3UPYIOIIEH MPAaKTUKK; 0003HAUYEHBI OOBEKTHI CHUCTE-
MaTH3allii, OCHOBHBIE 33aJ]a4d U YPOBHHU 3TOH (POPMBI IOPUINIECKON IESITETHHOCTH.
Ocoboe BHUMaHHE yAenseTcs Kiaccupukanuy BUI0B ((popM) U HanpaBICHUSM CHUCTE-
MaTH3allid HOPMATHBHBIX MPABOBBIX aKTOB. PaccMaTpuBarOTCsi OCOOCHHOCTH KOHCO-
JUIAIMA ¥ WHKOpHOpanuu mpasa. LleHTpanbHOe BHUMaHHE 3aHUMAeT mpobiema Ko-
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JU(UKaLKU KaK BbICIIEH (GOpPMbI TEXHHUYECKOW OpraHu3alliy cucTeMsbl npasa. [Ipemna-
raercsi KOMIUIEKCHOE OompesiesieHrne, 0003HaueH MpeaIMeT U NMpUBEACHA TUIIOIOTHUS KO-
muduKanyy mpaBa. B 3aBepiieHun 1aeTcsi HOBOE MPOYTEHUE TaKOH TEXHUUECKOU (op-
MBI CHUCTEMaTH3aIM1, KaK PEeBU3US U yUeT IpaBa, P 3TOM CJeJaH aKIEeHT Ha Hanbo-
Jiee MIePCIeKTUBHYIO X Pa3HOBHIHOCTh — JICKTPOHHBIE MPABOBbIE OA3bI.

I'nasa oecsimas — «CriopHBIE BOIPOCH TEOPUH IPABOOTHOLICHUS» — IIO-
CBSIIIEHA PA3JIMYHBIM MOJX0JIaM ITOHUMAaHHS Takoi 0a30BOI KAaTEropuu TEOPHH Ipa-
Ba, Kak mpaBooTHoeHU. C MO3UIMI pa3InYHBIX TUIIOB IMPaBOMIOHUMAHMS paccMaT-
pHUBaeTCsl COOTHOIICHHWE MPABOOTHOIICHHS C IMPaBOBOW HOPMOW M HMHBIMH OOIIe-
CTBEHHBIMU OTHOHIEHUsIMH. Oco00e BHMMaHHE YAENEHO COACPNKAHHUIO MPaBOOTHO-
HIEHUS U 00pa3yIolIUM €ro 3JIEMEHTaM — CYOBEKTHUBHBIM IpaBaM M 00s3aHHOCTSIM.
CryzneHTaMm mpejiararoTcsl pa3iudHble BapUAHTHl IOPUIUKO-I0IMAaTUYECKOW HHTEp-
MpPEeTally 3THUX TOHATHM M COOTHOUIEHHS HX B COJAEPKAHWU MPABOOTHOILEHUS.
CyOBeKTHBHOE TIPAaBO COTMOCTABISETCA CO CMEXHBIMH €My MOHSATHSIMH — ITyOIHYHO-
BJIACTHBIM HOJHOMOYHMEM M 3aKOHHBIM HHTEPECOM, 0OOCHOBBIBACTCS UX MPUHIIUIH-
aIbHOE OTJINYHE.

Bce mpobGnembl Teopun MpaBOOTHOIICHUS, 3aTparuBaeMble B JaHHOW TJaBe,
HE MOJIY4YWIM B HayKe OOLIENPUHATOrO pa3pelleHus, U CTyACHTaM Ipelaraercs ca-
MOCTOSITEJIbHO OLIEHUTH JOCTOMHCTBA M HEIOCTATKH PA3UYHBIX MOAXOMIOB K UX pe-
[ICHHUIO, @ BO3MOXKHO U MPEJIOKHUTh CBOM OTBETHI HA TAKUE BOIPOCHI KaK: YTO Mep-
BUYHO — MpaBOOTHOIIEHUE 1in HopMa? Kakum 00pa3oM CyObeKTHBHBIE MpaBa U 005-
3aHHOCTH CBSI3aHBI B TPABOOTHOIICHUU? U JIP.

I naéa oounnaoyamas NOCBsIILEHA NIPABOBBIM OCHOBAM HCKYCCTBEHHOT'O WH-
TeJJIEKTa — OJHOW M3 aKTyaJbHEHIINX TEM COBPEMEHHOCTH. ABTOMATU3HPOBAaHHbIE
9JIEKTPOHHBIE CHCTEMBI Bce OOJIbILIE BHEAPSIOTCS B OBCEAHEBHYIO JKU3HB OOIIECTBa,
¥ MHUPOBOE COOOIIECTBO HAYaJI0 OCO3HABATH, KaKasi 00JIbIlasi OTBETCTBEHHOCTH JICKUT
Ha CO3/1aTeNsAX HU(PPOBBIX TEXHOJIOTHHA U UX U300PETCHHUSX.

ABTOp paccyXJaeT O pojM UCKYCCTBEHHOIO MHTEJIEKTa U €r0 3HauYeHHH OT-
HOCHUTEIBHO MPABOBOM MPAKTUKH. AKIICHTUPYETCS BHUMAaHHUE Ha TO, YTO JTOCTHXKEHUS
HAY4YHO-T€XHHYECKOTO Mporpecca ynpouaoT KU3Hb U JeJIal0T MHOTHE POLIECCHI 3p-
roHOMHYHBIMH. OIHAKO 3TO HE O3HAYaeT TOTO, YTO MCKYCCTBEHHBIM MHTEJUICKT HE
CIOCOOCH YYUTHIBATh Y€JIOBEUECKUH (haKTOp, a peuIeHHs, IPUHIMAEMbIE UM, MOTYT
OBITh HEBEPHBIMH U HETYMaHHbBIMHU.

st Teopun mpaBa OTKPBITHIM OCTAE€TCsI BOIIPOC O MPABOBOM CTAaTyCE€ HCKYC-
CTBEHHOI'O MHTEJJIEKTA U «3JIEKTPOHHOT'O JIMLa». Takke B IJlaBe NOJHUMAETCS Mpo-
OyieMa MpaBOCYOBEKTHOCTH M FOPUANYECKON OTBETCTBEHHOCTU HMCKYCCTBEHHOI'O MH-
TEeJJIEKTA.

B osenaoyamoii enase — «IlpaBa dyenoBeka B COBpEMEHHOM MHpPE» — 3aTpa-
THBAIOTCSl Ba)KHEHINIME BOTPOCHI, CBS3aHHBIE C TIOHUMAHUEM, PAa3BUTHEM H TIOJIOXKE-
HHEM IpaB desnoBeka. Ocoboe BHUMaHUE yJeNeHO JHaJeKTHKe MpaB YeIoBeKa, CTO-
pUU WX BO3HWKHOBEHHUS M PAa3BUTHS, a TAKKe aHAIN3y COBPEMEHHBIX Kiaccuuka-
1M, CYIIIECTBYIOIINX B TEOPUH MpaBa. ABTOp IJIaBbl HE 00OXOAUT CTOPOHOM U BOIIPO-
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Chl €CTECTBEHHBIX IIPaB, COMaTMYECKHX IIPaB, a TAKXKE TAaK HA3bIBAEMBIX «HOBBIX»
IIpaB 4YeJI0BEeKa, TAKUX KakK IpaBo Ha MH(opMaIHio, npaBo Ha Mup u ap. Ocoboe BHU-
MaHHe y/EJICHO MpaBy YeJIOBEKAa Ha MHCOJLMIO (TpaBy Ha COJHEYHBIN CBET) U €r0 Po-
JIM C COBPEMEHHOM MHpE

ABTOPOM NpPOAHATU3UPOBAHBI OCHOBHBIE MEXYHAPOJIHBIE CTAaHAAPTHI IIpaB
u cBoOON uenoBeKka. AKIEHTUPYETCs BHHMaHHE Ha MpoOiieMax HMILJIEMEHTAuU
MEXIyHapOAHbBIX CTaHIapPTOB.

Tpunaoyamas 2nasa NPeACTABISAET aKTyaJbHYI MH(OpPMAIHIO 110 MPaBOBOM
KyJbType, €€ pa3jIMyHOW HMHTEpHpeTalii B OTEUYECTBEHHOW W 3apyOe)xHOW Hayke.
ABTOp ompenenseT METOJ0JI0IMYECKHEe OCHOBAHUSI UCCIIEIOBAaHUS IPABOBOM KYJIbTY-
PBI, paCKpbIBAET COAEPKAHUE PA3JIMYHBIX I10/IXO0JI0B K €€ TOHUMAIO.

B rimaBe aHaIM3HMpYIOTCS CYLIECTBYIOIIHME B OTEYECTBEHHOM IOPUAMYECKOMU
Hayke Kiaccuukanuu (QyHKIUA MMPaBOBOW KyJIbTYpHl W IPEACTaBICHBl OCHOBHBIE
poOJIEeMBI METOIOJIOTHYECKOTO M COIUATBHO-TIOTUTHYECKOTO CBOMCTBA, XapaKTEePH-
3yIOIIME HayYHbIE UCCIICOBAaHMS B ATOM 00macTu. PackphiBaeTcsi COOTHOIICHHE TIO-
HSATHH «IIpaBoOBasi KyJbTypa» M «IIPaBOBasi aHTHKYJIbTypa», oOpaliaeTcsi BHUMAaHUE
Ha UX JUAIEKTUYECKYIO CBsI3b. OCBEIIAOTCS UCTOPUYECKHE, SKOHOMUYECKHUE, MOJIN-
TUYECKUE, PEIMTHO3HbIE KOPHU IIPABOBON KYJBTYphl POCCHHMCKOT0O 00OIIECTBa, OIpe-
JIEIISIOTCSI OCHOBHBIE BEKTOPBI €€ Pa3BUTHSL.

I'nasa wemvipnaoyamas. CpaBHUTEIbHOE NIPAaBOBEJICHNE BaKHEeIeH 3aiaueit
CUHTAET MCCIIEJOBAaHUE IPOLIECCOB OOIENPAaBOBOIO pa3BUTHs B Mupe. Takoro miaHa
aHaJIU3 M03BOJISICT NPABWIBHO OLIEHUBATH CTENEHb OOIIEro M CIEeLUAIbHOTO B MOJIH-
TUYECKOM, SKOHOMHYECKOM, HAyYHO-TEXHUYECKOM, COLUATbHO-KYJIBTYPHOM, 3KOJO-
TMYECKOM PAa3BUTHH CTPAH M PETHOHOB, a TAK)KE CTENEHb PABOBBIX pa3jIMyuil U Ipa-
BOBOW MHTETPaLHH.

Ha »T0li 0CcHOBE poXaaercss mpaBoBas MOJIUTUKA C MPUCYIIMMU €l Kypcamu
a100 OTTOPKEHHS M KPUTUIIM3Ma MHOCTPAHHOTO MpaBa, 1100 COMMKeHHs, TapMOHU-
3alUy U YHUDUKALUY TIpaBa.

B nocnennue necsatunerus Ha (GoHE HApaCTAIOMIMX MHTETPALMOHHBIX INPO-
IIECCOB B COBPEMEHHOM MMpPE OTYETIMBO BBISBIISACTCS TEHACHIUS COMMKEHUS MEX-
JYHapOJHOTO M HAIlMOHAJIBHOTO TMpaBa. B MupoBoM coolmiecTBe GpopMUpyeTCs: HO-
BBI IIPABONOPSIOK, TpeOyromuil COMMMKeHHUs HAIMOHAIBHO-IIPABOBBIX PpeIIeHHUH
1 GpopMHpPOBaHHS MEXAaHU3MOB BBIPAOOTKH COTTIACOBAHHBIX M OOIIMX PEIICHUI.

I'naéa namuaoyamas. K pomaHO-TepMaHCKON (KOHTMHEHTAJIbHON) MPaBOBOM
CEMbE OTHOCSTCS IIPAaBOBBIE CHCTEMBI, BO3HUKIINE B EBponie Ha OCHOBE PUMCKUX, Ka-
HOHUYECKHUX M MECTHBIX MPAaBOBBIX TPaAULUI. DTO MPABOBbIE CUCTEMBI CO3/1aHbl Ha
OCHOBE PHMCKOTO TPaBOBOTO HAcleIusl U OObeANHEHBI OOIIHOCTBIO CTPYKTYPHI, HC-
TOYHHMKOB TIPaBa M CXO/ICTBOM HNOHATHHHO-IOPHINYECKOTO aInapaTta.

ITponiecc opmMupoBaHus TaHHOM NPaBOBOM CEMbU OXBATBHIBAET HECKOJIBKO
BEKOB, BKJIIOYas 310Xy CPeAHEBEKOBbs. POMaHO-repMaHCKas MpaBoBasi CEMbs B CBO-
€M HCTOPHYECKOM Pa3BUTHHM HE Oblja MPOAYKTOM JAEATEIBHOCTH TOCYIapCTBEHHOMN
BJIACTH, @ UCKIIOYUTEIIBHO MPOJTYKTOM KYJIbTYpPbI, HE3aBUCHMOM OT MOJUTUKH.
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C nobenoit OypKya3HbIX PEBONIOIMA U MPOBEICHUEM KOAU(PHUKAIMI B psje
€BPOIEHCKUX CTpaH pPOMaHO-T€pPMAaHCKasl MpaBoBas cucTeMa MpUoOpeTaeT Haluo-
HaJBHBIN XapakTep. B yueOHMKe oT™MeuaeTcs, 94To Hanboliee BaXXHON U3 €BPOIEHCKIX
koauukanuii OpUI0 MPHUBEICHUE B MOPSAJOK I'PAXKIAHCKOTO MpaBa Bo OpaHuuu 1pu
Hamnoneone bonanapre. @paniry3ckuii rpakaanckuid kojekc 1804 r., cocTaBiIeHHBIH
B COOTBETCTBHUU C PUMCKOW MHCTUTYIIMOHAIBHON CHUCTEMOW, B CHITy CBOErO COBEp-
LIEHCTBA OKa3aJl 3HAYUTEIBHOE BIMSHUE Ha pa3BUTHE IIPaBa rocy1apcTs EBporbl.

B pamMkax gaHHO# IpaBOBOM CEMBH CJIOKHUIOCH JIBE BETBU MPABOBBIX CH-
CTEM — pPOMaHCKas, clieayromas (GpaHiy3cKol MOJENH, U TePMaHCKasl.

I'nasa wecmnaoyamas. OOliee NpaBo ykKe B TEUEHUE JJIUTEILHOIO BPEMEHU
neiictByer B Bemuko6puranuun, CIHA, Kanane, Asctpanuu, HoBo#t 3enanguu, Mn-
nuu u ap. PaccmarpuBaeTcst Kak cocTaBHas 4acTh PaBOBOW CEMbU aHIJIOCAKCOHCKO-
r'o TIpaBa, UCTOPUIECKH CIIOKUBIICHCS B BenmnkoOpuTaHuy M3 pemeHNi KOPOJIEBCKIX
(BectmMuHcTepckux) cyqoB. [1o cBoelt npuposie U ColepKaHUIO ABISIETCS CYACHCKUM
mpaBoM. D10 nipaBo Bemukooputanuu, CILIA u npyrux crpa, riae OHO TPaJUIIMOHHO
CO3/1aBaJIOCh U CO3/1a€TCS CYbsIMU.

OOmiee mpaBo MO CPAaBHEHUIO C JPYTHMMHU MPABOBBIMH CEMbBSIMH HMEET SIPKO
BBIPAXKEHHBIN Ka3yalbHBIA XapakTep, 3TO CUCTeMa JOMHHHPOBAHUS NPELEIEHTHOIO
IIpaBa 1 MOJIHOT'O WUJIU ITOYTH MMOJHOI'O0 OTCYTCTBUSA KOILI/I(bI/H_II/IpOBaHHOI“O mpaBa.

B cembe o61ero npaBa, oTMe4aeTCsl B IVIaBE, BBIJCIISIOTCS aHTJIMICKAs U ame-
pukaHckas BeTBHU. Ilpu 3TOM amepukaHCKoe MpaBo 0a3WpyeTcs Ha aHTJIMHCKOM 00-
IeM IipaBe. HCCMOTpH Ha UX IT’CHETUYCCKYIO CBA3b U CXOJICTBO, B IPOLIECCE PA3BUTUA
aMepuKaHCKoe MpaBo o0pesio creruduyeckre 4epThl, MO3BOJSIONINE OTIUYUTH €T0
OT aHIJIMHCKOTO 00IIero npasa.

I 7naeéa cemnaoyamas nocpsillieHa UCIAMCKOMY IpaBy. B Hell peub uzer o 3a-
KOHOMEPHOCTSX Pa3BUTHS UCIAMCKOW LIMBUWIM3ALMM, KOTOpas OCHOBAaHA HA PEJIUTHU-
O3HBIX IOCTYJIaTax, 3alOBEJaHHBIX AJUIaXOM uepe3 ero mociaHHuka — IlIpopoxa
Myxammena. B noctynHoil ¢opme u3nararorcss OCHOBHBIE 3JIEMEHTHI, 00pa3yrolue
MCJIaMCKOE MPaBo B €ro KJIAaCCUYECKUIl IIepHo/, B CBA3U C YEM ITOBECTBYETCS] UCTOPUS
CTAaHOBJICHUS W PA3BUTUA PCIIUTHO3HOIO YUYCHHS, CTAHOBJICHHUSA IOCYJapCTBEHHOCTHU
MYCYJIbMaH, a 3T0 0CO00 Ba)KHO JJIsl Ty4YIIeT0 TOHUMAaHUs PEJIMTUU U TIpaBa hciama.
Oco0oe BHUMaHHE YIENAETCS XapaKTePUCTUKE MCTOYHUKOB MCIAMCKOTO TMpaBa, KO-
TOpBIE BBICTYIIAIOT U OCHOBOM 3aKOHOJATEJIbCTBA COBPEMEHHBIX HCIAMCKHUX TOCY-
JapctB. Kpome 3TOro, mpu ONUCaHWK KJIACCHYECKOr0 NEPHOJA HCIAMCKOIO IpaBa
pedb BeleTcs O 3HAUYMMBIX MOMEHTaX (OPMHUPOBAHHS PEIUTHO3HO-TPABOBOM OK-
TPUHBI, O POJIU CyZeH B mporuecce GOpMUPOBAHHUS TpaBa.

Inasa eocemnaoyamas. I1paBoBble CUCTEMBI TPAAULIMOHHOTO THIIA SIBIISIOTCS
IPOAYKTOM TAaK HA3bIBACMbIX TPAAUIIMOHHBIX O6HICCTB, KOTOPbIC NIpeAJIarac€Tcs 1noHu-
MaTh KaK 00IIecTBa, HAXOAIIMECS JIMOO Ha TPEIKIACCOBOM CTaINH, KOTIa KJIaCCOBBIE
HWHCTUTYTHI €HIC COUCTAOTCA C MHCTUTYTaMU NOKJIIACCOBBIMU — TAKHMMM KaK poJ, IJic-
ms, obmuHa U ap. [lo3TOMy TepMHMH «TpaJUIMOHHOE MPaBO» B M3BECTHOM CMBICIIE
yCJ]OBHI;IfI U IPUMCHACTCA oo K HOpMaM, €lIC¢ HE CTaBUIMM IIpaBOM B COOCTBEHHOM
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cMbIciie (00BIYHOE MPaBO APPUKAHCKHUX TUIEMEH), JTUOO K KOMILJIEKCY HOPM — IOPHIU-
YECKUX U APYTUX, B COBOKYIHOCTH 00pa3yeT JaHHOE MOHATHE. TpaJulMOHHOE Mpa-
BO, OTMEYaeTcs B IJIaBe, — 3TO MPaBO JIMYHOE, a He TeppuTopuasbHoe. OHO cienyer
32 HOCHUTEJIEM, HE 3HACT HAI[MOHAIBbHBIX I'PAHULl U «HEPYKOTBOPHO», T.K. SIBJISETCS
3JIEMEHTOM MHUPOBOro mnopsaka. CylnecTByeT B Te€X PETMOHAax, IZIe COXPaHWIUCh
IJIaCThl KOJUIEKTUBUCTCKUX OTHOIICHHH (Tpormdeckas Adpuka; psin paiioHOB Adra-
Hucrana, Muanu, Memena u p.)

I'nasa oessmnaoyamas. Peyb nuaeT o COOTHOIIEHUH HOPM MEKIyHAapOHOIO
Y BHYTPHUTOCYAApCTBEHHOIO MpaBa. B mpakTu4yeckoil :KU3HU 3TO TOBOJIBHO CIIOKHBIN
BOMPOC M penraeTcs Ha KOHCTHUTYIMOHHOM YypoBHE. MIMEHHO B KOHCTUTYIIMHM KOH-
KPETHOTO TOCYJapCTBa OMpPENENSIeTCS MPUHIUI COOTHOIIEHHUS 3THUX JBYX CHUCTEM.
NnmocTpupytoTcsi OCHOBHBIE HCTOYHUKH MEXIYHApOJHOTO MpaBa (MPUHIIMIIBI, HOP-
MBI, JIOTOBOPHI | JIP.).

VYueOnuk «IIpoGieMbl Teopuu rocyaapcTBa W MpaBa» — aKTYaJIbHBIH TPYI
KOJIJICKTHBA aBTOPOB, KOTOPbIE OOpaTHIM BHUMaHHE HA MHOTHE CIIOPHbIE MOMEHTHI B
TEOpUHU IOCYAAapCTBa U IMpaBa, BBICKA3aJIM U apryMEHTHPOBAIM COOCTBEHHbIEC Hayd-
HBI€ TIO3UIUH, 00OTaTHB TEM CaMbIM UMEIOIINECS IOPUANYECCKIE 3HAHUS.

W3nanue OyneT mosie3Ho JUIsl CTY/A€HTOB, aCIMPaHTOB, IperoaBaTenei 1opu-
JMYECKHX (DaKyJIbTETOB U BY30B, MPAKTUKYIOLIUM IOPUCTaM, a TaKKe BCEM, KOMY HH-
TEPECHBI COBPEMEHHBIE BOIIPOCHI ITPABOBEICHUSI.
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BUPTYAIbHbIE TPAHULbI OPUOUYECKON HAYKHU
W HOBbIE BO3MOXHOCTHW NPO®ECCUN
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Ipoananm3upoBans! Onmkaiimme «udpoBbIe» H3MEHEHHS B cdepe NpaBa, W BBI3BAHHAS
na"jgeMueil Tpanchopmanus IOPUIUUECKOH NPaKTHKU U NMPO(EecCHU IOpUCTa C TEXHOKPATUYECKUM
npoduieM. IIpornosupyercst o6ocoGieHHe T.H. BUPTyaldbHOro (LU(POBOro) mpaBa Kak HOBOTO
HAIpaBJIEeHHs B IOPUCIPYACHIINA. 3aTPOHyTa IpodiIeMa TeXHHIECKOH 00eCTIeueHHOCTH 1 IIPaBOMep-
HOCTH IIPOBE/IeHHs CyIeOHBIX 3acelaHuil B OHIalH-(popMaTe.

KiroueBble cioBa: manaeMus, nudpoBoe MpaBo, OHJIAWH-00yYCHHUE, UCKYCCTBEHHBIH HH-
TEJIJIEKT, TEHOMUKA U IIPaBo, poOOT-I0pUCT, udpoBas 6e30MacHOCTh, UH(OPMALUOHHBIC TEXHOJIOIUU
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Abstract. The further “digital” changes in the field of law, and the pandemic-induced trans-
formation of legal practice and the profession of a technocratic lawyer are analyzed. The author forcasts
appearance of the so-called virtual (digital) law as a new trend in jurisprudence. The problem of tech-
nical security and legality of the online court hearings is raised.
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Celivac kak pa3 mo camoe 8pems,
K020a Hacmosuee NPAMO HQA HAULUX
2n1a3ax npespawaemcs 8 6yoyuiee.

Atizex AsumoB

22 ampens 2020 r. B FOpunnyeckom nHctutyTe Poccuiickoro ynusepcurera
Jpy>KObl HAPOJOB COCTOSUICS BEOWHAp, MOCBSIICHHBIA aKTyaJbHBIM HAIpPaBICHUSIM
pa3BHUTHS IOPUANYECKON Mpodeccun B YCIOBHUAX MAHAEMUYECKOW CUTYallMd M MOCT-
Kpu3ucHoro pa3sutus. Ha Bomnpocsl cTyienToB FOpuanueckoro MHCTUTYTa OTBevalia
JoueHT kadeapsl uctopun npasa u rocyaapctsa FOW PYJIH, nonent MexmyHapon-
Ho-TipaBoBoro Qaxyinsrera MITUMO MUJ] P®, kanauaar roopugudeckux Hayk Tpu-
ko3 Enena HukosaesHa.

1. IlepBas u3 aKTyaJbHBIX IPOOJIEM CBs3aHA C 3aMETHBIMH U3MEHEHUSIMU B Me-
TOJaX W BHJIAX HOPMATUBHBIX PETYJSITOPOB, MOSIBICHHEM JUCTAHIIMOHHOTO (opmara
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MPaBOBBIX KOHCYJbTALMN MU yAaJIEHHOrO (opMmMaTa MHOTMX BEIOMCTB U CYyJIOB, Ha
(oHe yero MeHsieTcs Crenuaan3alus IOPUCTOB U CTAHOBUTCS BOCTPEOOBAHHOM MPO-
(beccus «BUPTyaJIbHOTO FOpHCcTay (Fopucta online).

B 2020 roxy mup HEOXXHIaHHO CTOJKHYJICSI C BBI30BOM BUPYCHOW MaHAEMHUH
COVID-19 u rino6ansHO# MOJUTHKON caMOOTpaHUYEHUH, BCTaB Tiepes] GaKkToM Tepe-
XO/Ia 4eJIOBEYECTBA B PEKHUM «aBTOIBOJIOIMMU». ITOT TEPMHUH YHOMSHYJ W3BECTHBIN
nosibekuid anTact Cranucias Jlem B cBoelr «CymMMe TEXHOJIOTHH», HA3BaB TaK 3BO-
JIOLMIO, HAIIPABIISIEMYIO CO3HATEIbHO CaMUM U€JIOBEUECTBOM, T.€. 0OBEKTOM 3BOJIIO-
IIUH, @ HEe UCXOJHBIMH 3aKOHAMU MpHUPOAbl. byyiee HEOKUJaHHO HACTYIHIIO B 3Ty
«KapaHTUHHYIO 3I0XY», KaK «BUPYC OLU(POBKU» BCETO U BCS 3aXBaTHJI TaKXkKe cepy
IOPUCTIPYICHIIUH, TPUOIN3UB CO3/IaHNE «JIMBHOTO IIU(PPOBOTO MUPAY.

[TonobHo myHamu smoxa «uupbD BOpBAJIACh B IOPUIMYECKYIO MPAKTHKY
U ropuandeckoe odpazoBanue. [Ipunuiocs Ha Xoxy (HOpPCHpPOBATH JIUTEIBHBIE CTPa-
TErHH Tepexoja Ha OHJIAWH-00yYeHHEe B BY3aX, BAYKHOH COCTaBISIONICH KOTOPOTO
cTayia (YHKIHS «F03a0WIMTH»: B KakoM ¢opmaTe W Ha Kakod rmiatdopme Oyner
Hanbosee KoM(popTHO 00y4aThcs. Ha KagpoBOM pHIHKE BBHITYCKHHUKOB-IOPHCTOB U TIE-
JIarOroB IOPBY30B OIIYIIAETCS BBICOKUI CIIPOC HA TEXHHMUYECKHE MPO(ECCHOHATBHBIE
HaBBIKH, 3HAHUS B cepe PEeryJupoBaHUsA U MPABOINPUMEHEHHS B KHOEpPIPOCTpaH-
cTBe, ceTeBoit kommyHukanuu u hard skills.

B 3TOM KOHTEKCTE yXOAUT B MPOLLIOE 3M0XA «IBOWHON KOMIIETEHLIUN», CTPO-
rOro JeNeHus Ha «TyMaHuTapueB M TexHapei». Tomy mnoarsepxknenue Crparerus
Hay4HO-TexHoJorudeckoro passurus PO no 2024 roga, kotopas 06003HaumiIa NoTped-
HOCTb B CIICIIMAINCTAX, BIACIONINX KOMIIETSHIUSAMH, ITO3BOJISIONIMMHI THOKO a/1anTH-
POBaThCS K aKTyaJbHBIM TPEHJAM PBIHKA TPYyJa U TEXHOJOTMYECKOTO Pa3BUTHS CTpa-
Hbl. COTIacHO PSAIY COLMOJIOTHYECKHUX HUCCIIEIOBAHUH B MOCTHH(OPMAITMOHHOM 001I1e-
CTBE OJIMH YEJIOBEK CMOXKET MEHSTh B TEUEHHE )KU3HU JIO CEMH Pa3INUHBIX podeccHii,
CTaHOBSICh BOCTPEOOBaHHBIM MPO(ECCHOHANIOM B cepe MAIIMHHOTO 00yUYeHHUs, UCKYC-
CTBEHHOTO HHTEJUICKTa, paboTel ¢ Oonmpimumu mandbivu (T.H. data lawyers) u ap.
B «Atnace HOBbIX npodeccuii» 10 2030 r. BbIIeIeHbI TaKue HEOOBIYHBIE CIIELUAIIN3a-
UM, KaK MeAua-TIOJIMIEHCKIA, BUPTyaJIbHBINA aJBOKAT, KHOEpCIIeA0BaTeNb, aHTUKPH-
3UCHBII KOHCYJBTAHT, pa3paboTurk Moxeneit Big Data, criermanuct no npeooieH o
sKokaracTpod, ausaitHep obpasoBarenbHoro Tpeka (education coach), 6uosTuk, Koc-
MoOuoIor ¥ p. B To ke BpeMsi «IOPHCKOHCYJIBT» U «HOTApUYC» YKa3aHbl B CIHCKE
yCTapeBaloNIiX HHTEIEKTyalbHIX Ipodeccuii Ha ropusonTe 2030-x rr.!

CeroHs mouTH Ka)/ablil 3HaeT 0 «poOOTaX-IOPHUCTax», KOTOPblE HA OCHOBE
HCKYCCTBEHHOTO WHTEJUIEKTa MOTYT OpaTh Ha ce0si BCIO PYTUHHYIO TEXHUYECKYIO
U COOCTBEHHO MHTEJUIEKTYyaJIbHYIO0 paboTy, alrOpUTMHU3UPOBATH JIOTHYECKHUE Onepa-
IIMM JIFOOOH CII0)KHOCTHU: TOTOBUTH MaTepHalIbl Il OPraHU3aluy CyeO0HOTO Mpolec-

! Atnac noBbIx npodeccuit / MockoBckas mkosa yrnpasienus CKOJIKOBO; ATEHTCTBO CTPATETMYECKUX MHH-
mmatu. M., 2015, available at: http://www.skolkovo.ru/public/media/documents/research/sedec/
SKOLKOVO_ SEDeC_Atlas_2.0.pdf (Accessed 03 May 2020).
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ca, popMHUpPOBATh UCKOBYIO kaJl00y U UHbIE TUIMYHBIE MTPOLECCYaTbHbIE JOKYMEHTHI,
0oQOpMIIATH SKCIIEPTHBIE OJIAHKH, OMPEAEATh MOJICYIHOCTb, Pa3Mephbl TOCTIOILINHBI.
Henasuo poccuiickast kommanus «IIpaBoBen.py Jlab» paspabotana TEXHOJIOTHIO aB-
TOMAaTH3aIMM KOHCYJIbTAlMi M HCIHOJb30Bajia poOOTA-IOPUCTA, KOTOPBIA MPOBOIMI
MEPCOHATM3MPOBAHHBIC IOPUINYECKNE KOHCYJIbTAIIMN 0€3 yJacThsl 4eJI0BeKa, yCIIel-
HO KOHCYJIBTHPYS KIHEHTOB 110 HECKOIBKIM OTPACIIAM POCCHACKOTO MpaBa’,

Ha 3amaze ye 1aBHO TOTOBST «LH(POBBIX IOPUCTOB» KaK BeChbMa BOCTpeOo-
BaHHYIO crieranu3anuto. Tak, B CIIIA Gonpmioit cipoc Ha KOMIUIEKCHBIE 00pa3oBa-
TeJbHBIE TporpaMMbl B FOpuanueckoil mkosne YHuBepcurera bepkiu, rie OTKphIT OT-
nenbHbi dakynster «Law and Tech Facultyy (Kamupopuus, CIIA)®, xak u B CTIE-
dopackom yHuBepcutere (mpoduiibHas Marucrepckas mporpamma «Law, Science &
Technology»)®. B Hamreii cTpaHe Tpu roja Hasaj HNPUHATA TOCYAApCTBEHHAS IIPO-
rpamma 1o «I{udpoBoii 3koHOMIKE»®, chepy KOHTPOIHUPYET FOBOPAIIEE CaMO 3a ceds
«MunucTepcTBO THOPH®, a BakHeHIMM perynsropom ctan deaepanbHEI 3aKOH
o nugposeix paBax 2019 r. B maHHO# mporpaMMe OBUIO TPEAYCMOTPEHO Pa3BUTHE
CIeIMaIN3aliy IOPUCTOB B «1M(ppoBoM mpaBe». He Tak maBao B MI'Y um. M.B. Jlo-
MOHOCOBa OTKphUICH «HarmonansHeri LleHTp mudpoBoii SKOHOMHKH»', a B Ypaib-
CKOM (heZiepalIbHOM YHUBEpCUTETE — HOBasi oOpa3oBaTebHas nporpamMma «Ludpposas
T'YMaHUTAPUCTHKa»®, YCIHeNmHO pa3BUBAeTCA CIENUAIN3UPOBAHHAS MATHCTPATypa,
Hanpumep, no IP & IT s nun, BepBble MONTYyYaOMUX IOPUINIECKOEe 00pa3oBaHue.
B maructparype HY BIIID geiictByer nporpamma «IIpaBo nHGOpPMALMOHHBIX TeX-
HOJIOTHH M MHTEJIEKTyalnbHOH cobcTBenHOCTHY . B MTMMO MUJI P® yuebnas
nporpamMa 1o «fOpuanyeckoll TEXHUKE» BKIIOYAET B ce0sl 3HAHUE CTYJIEHTaMHU WH-
(bopManroHHOW MPaBOBOI cpelbl U nprodperenne HaBbikoB legal tech. B FOpuanye-
ckom uHCcTUTyTe PYJIH OTKpBITA Maructepckas mporpamma «IIpaBoBoe perynupoBa-
Hue texnonoruu Blockchainy.

Ho OynyT n1 B pocCHICKOM NEHCTBUTENFHOCTH BOCTPEOOBAHbBI TAKHE FOPUCTBI
¢ TexHOKpaTuueckuM npodunem? HenaBHo mpencraBurens ['eHepainbHOM NpoKypaTy-
pbl PO caenan 3asBienue, uro no 2025 r. B Poccun 10JIKHBI MOSIBUTHCS TIEPBBIE KU-

2B ¢espaie 2019 r. koMnanus mpeacTaBuIa «pobora-roprcta» denopa Heiiponosa Ha xoHpepenuun Cosera
Esponbl B XenbcuHKH, available at: https://navigator.sk.ru/navigator/#/orn/1122096 (Accessed 03 May 2020).

3 Available at: https://www.law.berkeley.edu/academics/areas-of-study/law-and-technology/law-and-tech-
faculty/ (Accessed 03 May 2020).

4 Available at: https://cyberlaw.stanford.edu/get-involved/become-a-student-at-sls (Accessed 03 May 2020).

5 HanponasnbHas IporpaMMa MpMHATa B COOTBETCTBHY ¢ Yka3oM Ipesunenta P® or 7 mas 2018 r. Ne 204 «O
HaIMOHATBHBIX IEIIX U CTPAaTerHdecKuX 3a1adax pa3sutus Poccuiickoit @eneparuu Ha nepuof 10 2024 ro-
Ia» 1 yTBepkaeHa 24 nexadps 2018 r. Ha 3acemannu npesuanyma Cosera mpu [Ipesunente PO mo cTpareru-
YeCKOMY pa3BHTHIO M HALMOHAIBHBIM TpoekTam, available at: https:/digital.ac.gov.ru/about/

6 MuHuCTEpPCTBO IU(PPOBOTrO Pa3BUTHS, CBA3H M MACCOBBIX KOMMYyHHKauuii P®, available at: https://digital.
gov.ru/ru/.

7 Available at: https://digital. msu.ru/content/projects/ (Accessed 03 May 2020).

8 Cwm. Ha caiite TIpoekra 5-100, available at: https://www.5top100.ru/news/123373/ (Accessed 03 May 2020).
9 Available at: https://www.hse.ru/ma/legalinfo/ (Accessed 03 May 2020).
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OeprpoKypopbl, KOTOpbIe OYAYyT OCYLIECTBIISATh «LHU(POBON HAA30p» 3a MOPSIKOM
B KHOEPIPOCTPAHCTBE W 32 BCEMHU T'OCYAAPCTBEHHBIMU OpraHAMH M MPEANPUATHIMU
cTpaHbl. | TaBHBIM MHCTPYMEHTOM IM(POBOTO MPOKYPOPCKOTO HAA30pa CTaHET TOCy-
JTAPCTBEHHASI AJIEKTPOHHAsI CHCTEMA MPABOBOM CTATUCTHKH, KOTOPAsi CMOKET aBTOMATH-
YEeCKU MPOBEPATh PETHOHATBHBIC aKThl HA COOTBETCTBUE (he/iepabHOMY 3aKOHOAATENb-
ctBy™’. O «KknbepcienoBaTene» ToBOPUTCS B «ATiace HOBBIX IpodeccHii» 10 2030 roxa
KaK O CHEeIHaJUCTE 10 MPOBEICHNUIO PACCIEIOBaHNI KNOEPIPECTYIUICHUH, UCTIONB3Y-
o1eM OQUIMAIILHO pa3pellieHHbIe KHOepaTakh Ha MOJA03PEBAEMBIX U 00pabOTKy WH-
dopmarmu B ceTH («aHANTHTHK JAHHBIX C HABBIKaMH Tporpammucta»)'l. Ilox mpodec-
CHEH «CeTEeBOH IOPUCT» MOJIPA3yMEBACTCS «CHEIUAINCT, 3aHUMAIOLINICS GopMHUpOBa-
HHEM HOPMAaTHBHO-TIPABOBOTO B3aUMOJICHCTBUS B CETH (B TOM YHCIIE€ B BUPTYaJIbHBIX
MUpax), pa3padaThIBAIONINN CUCTEMbI MPABOBOI 3aIIMTHI YEIOBEKa U COOCTBEHHOCTH
B MHTepHETE (BKIIIOUAS BUPTYaNbHYIO COOCTBEHHOCTH)» 2. CTAHOBATCSA BOCTPEOOBAHBI
CHCTIMAIHACTHI TT0 3aIIUTE IUQPPOBHIX MPaB U CBOOO] CETEBBIX MOJIB30BaTENEH, CITOCO0-
HBIE TIPEJCTABISATH MHTEPECHl KIIMEHTOB B CUTyalluu OJIOKMPOBKU BeO-pecypcoB opra-
HAMH BJIACTHU U B LIEJISAX OTCTAWBAHUS «CETEBON HEHTPATBHOCTI.

2. B cBere ckazaHHOT'O MOYKHO TPOTHO3UPOBATH 000COOJICHHE T.H. BUPTYalTh-
HOTO (IM(POBOTO) MpaBa, MO KPalHEH Mepe Kak HOBOT'O HAMpPAaBIICHHUS MUCCIICTOBAHHMA
B IOpUCTIpyAeHIMH. J1J1s1 3TOro (peHOMEHa UCTIONB3YIOTCS Pa3JInuHbIe TEPMUHBI U OTIpe-
nenenus: kubeprnpaso (Cyberspace law), ceteBoe mpaBo, TUHKUATAT IOPUCTIPYACHIINS,
TEJIEKOMMYHHUKAIMOHHOE MPaBO, CMapT-I0TOBOPHOE MPABO, OPUANUECKUN OIOKYCIHH,
a taroke legal tech kak ocoboe HampaBieHHE, KOTOPOE AKKYMYJIUPYET TEXHOJIOTHY-
HbIe PelleHus I8 aBTOMATH3ALMH U H(PPOBU3ALMH IOPUANYECKON e TeNLHOCTH .

B uHpoOpMannoHHYIO 310Xy Ha CMEHY NpEXHEMY aHAJIIOTOBOMY 3aKOHOJa-
TEJILCTBY NMPHUXOIAT «IU(PPOBBIE SBICHUS B IIPABE», IPOHU3BIBAIONINE TPAKTHKY IOC-
YIApCTBEHHBIX CTPYKTYp U IOpUAMYECKHX KoMmaHuid. DopmMupyromeecs «uudpoBoe
NpaBO» KaK KOMIUIEKCHAs OTPACIb HAIEJIEHO Ha PEerJIaMeHTAIMIO0 YaCTHO- U ITyOJInd-
HO-TIPABOBBIX OTHOIIIEHUH, 00BEAUHACT B c€0€ DJIEMEHTHl U HHCTUTYTHI HH(OpMaL-
OHHOTO TpaBa, NpaBa UHTEJUIEKTYAIbHON COOCTBEHHOCTH, aIMUHUCTPATUBHOTO, YTO-
JIOBHOTO U MeXJIyHapoaHoro npasa. CocTaBHOI yacTbio IM(POBOI PaBOBOil pealib-
HOCTH CTaHOBHUTCS T.H. TEXHHYECKOE MpaBo B MHTepHETE, KOTOpOE BKIIOYAET CPeau
IPOYEro COCTAaBJICHHBIE IOJ| Pa3Hble HOPUCAMKIMU TOS — TUIBI OOCITYKMBaHUS
IP-makeToB, KOpIopaTHBHbIE CTaHAAPTHI U WH(POPMALMOHHBIC TOJUTHKH, a TAKKE

10 Ynrepsbio  odurmansHOro mpeictaButens [eHnpokyparypsl P® Amapes DymoTuma, available at:
https://news.rambler.ru/other/41131580/?utm_content=news_media&utm_medium=read_more&utm_source
=copylink (Accessed 06 May 2020).

11 Atnac HoBBIX mpodeccuii / MockoBcKas mkona ynpasinenuss CKOJNKOBO; ATEHTCTBO CTPATETHYECKHX MHH-
muatus. M., 2015. C. 189.

12 Atnac HoBwIX mpogeccuii / MockoBckas 1kona ynpasieHus CKONKOBO; ATEHTCTBO CTPaTerHuecKUX MHH-
nuatus. M., 2015. C. 189. C. 188.

13 Cm.: I'pauena A.B. Ot nipaBoBoii unopmatuku 10 Legal Tech: nctopus passutus B Poccuu u 3a py6eskoM //
3akoH. 2019. Ne 5.
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«MSTKOE TpaBoy», cocrosimiee u3 pexomenaanuii OOH u npeneneHTHON MpaKkTUKH
esporneiickux cynoB (ECtHR u ECJ). «CeteBbie IOPUCTB) KOHCYJIBTUPYIOT IO OC-
HOBHBIM TTOJIOKEHUSM H TIOPSAIAKY paboThl ¢ HOpMamu eBporeiickoro GDPR (1o 3a-
IUTE TIEPCOHATBHBIX JAHHBIX eBporpaxaan)'* u amepukanckoro PSF (mpasuma 06-
paboTku mepcoHanbHEIX JaHHEIX B CIIA)Y, nMeromux GakTudecKn SKCTEpPUTOPH-
aJbHOE JEHCTBHE.

B ctpykrype «1mdpoBoro mpasay erie 0XHIAIT CBOCH JIETALHON MPopadoT-
KU TaKUe KaTeTOPHU U KOHCTPYKLUH, KaK «IU(PPOBOE MPABOBOE MPOCTPAHCTBOY, «JICH-
CTBHE TpaBa B CETH», «CETEBOE BMEIIATEILCTBO», «CETEBOM HEUTpAIUTET», «OOOPOT
KOHTeHTa B MHTepHET», «KHOEepnpecTymHOCTb», «UudpoBbie MpaBa» u Ap. Kcrarty,
denepanbHELi 3aK0H «O MHPPOBBIX MPaBax»® y3K0 UX TONKYeT, MOHUMAs O HUMH
JMIIL 00sI3aTEIbCTBEHHBIE M WHBbIE MMYIIECTBEHHbIE IpaBa, COACPIKAHUE U YCIIOBUS
OCYIIECTBIICHHUSI KOTOPBIX OINMPEACISIIOTCS B KAaKOH-THO0 MH(OPMAIMOHHOW CHCTEME.
[TpuHATHI HEMaBHO (enepaabHBIN 3aKOH O TIPAaBOBOM 3KCIIEPUMEHTE B T. MOCKBE 110
YUPEXKICHUIO T.H. «IH(POBON MECOYHHUIIBD) COACPKHUT LENbIA PsAA KIIOUEBBIX IOHS-
THIA: «IKCIICPUMEHTAJIBHBIA MPABOBOM PEXHUMY», «0OE3THMYCHHBIE NEPCOHATBHBIE JIaH-
HBIE», «UCKYCCTBEHHBIH MHTEIUIEKT», «TexHomorust My, «uudpoBas 6€30macHOCTb,
«HEIMCKPUMHUHALIMOHHBIA JTOCTYN K pe3ysibTaTaM npumeneHuss UN», «HopMatuBHO-
TIPaBOBOE PEryIMPOBaHHe B chepe HHPOPMALMOHHEIX TEXHOTOTHI» ',

Ho, no cnpaBennuBomy 3amedanuto A.A. MIBaHoBa, MoJjiHasl «MalllMHU3ALM
npaBay OyJeT HEBO3MOXKHA JI0 TEX 0P, IOKA «COXPaHAETCsI YeJI0BEYeCKoe 00IIECTBO,
B KOTOPOM JIFOAM HAJEJIeHbl CBOOOJON BOJIM U MOTYT JEHCTBOBATh HEJIOTUYHO WIIH
NPOTHUB TMPABUI», NEPUOJMUYECKH OTCTyHas OT HOPM IpaBa U Ja)ke 3aKOHOB (op-
MaJIbHO# JIOTUKH™S,

3. B mocnennee BpeMs B YCIOBHSIX MaHIAEMHUH M 3aKPBITHS MHOTHX CyIEOHBIX
YUPEXKACHUI BCTaeT BOMPOC O MPABOMEPHOCTH IMPOBEACHUS CyIeOHBIX 3acedaHuit
B OHJIaiH-(pOpMaTe, B YaCTHOCTH, Ha ru1atopme Z0om. I'oToBO 11 poccuiickoe opu-
JIMYECKOoe COOOIIECTBO MPAKTUKOBATH HOBBIM OMBIT U YTO MOYKHO 3aMMCTBOBAaTh y 3a-
pyOeXHBIX Kojuier?

JleficTBUTENFHO, BO MHOTHX CTpaHaxX MHpa B IIEJISAX OMEPaTHBHOIO JIOCTYyIa
BCEX MINYIIUX CyIeOHOM 3alIuThl U JUIs OOecTeYeH sl TIaCHOCTH MPAaBOCYUsl WHU-

14 The Regulation (EU) 2016/679 (General Data Protection Regulation) // OJ L 119, 04.05.2016; cor. OJ L
127, 23.5.2018. available at: https://gdpr-info.eu (Accessed 06 May 2020).

15 The EU-U.S. and Swiss-U.S. Privacy Shield Frameworks / the U.S. Department of Commerce, available at:
https://www.privacyshield.gov/welcome (Accessed 06 May 2020).

16 denepanpHblii 3aK0H «O BHECEHMH M3MEHEHHI B 4acTH IEPBYIO, BTOPYIO M cTaThio 1124 yacTu Tperbeit
I'paxxmanckoro xogekca Poccutickoit denepamum» ot 18.03.2019 Ne 34-D3 // CIIC «IapaHT».

17 ®epepanbplii 3ak0H o 24.04.2020 Ne 123-03 «O npoBeicHUN SKCIEPHMENTA [0 YCTAHOBICHHUIO CHELHAb-
HOTO PEryJIMpOBAaHMS B IEIX CO3NAHUSI HEOOXOANMBIX YCIOBHH IUISl pa3paOOTKH M BHEAPEHHS TEXHOJIOTHIA HC-
KYCCTBEHHOTO HHTeJUIeKTa B cyObekte Poccuiickoit deneparn — ropone ¢enepanbHOro 3HadeHus: Mockse
Y BHECCHUH M3MEHCHHI B cTaThil 6 1 10 denepanbHoro 3akoHa «O nepcoHanbHbIX AaHHbIX» // CIIC «apaHTy.
18 Iganos A.A. O r1y6une mammuu3anuu npasa / Tlopran «Zakon.ruy, available at: https://zakon.ru/blog/
2017/12/6/0_glubine_mashinizacii_prava (Accessed 06 May 2020).
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LMUpPOBaHa MpAKTUKA OHJIAaH-3acelaHuil B HEOTJIOXKHBIX cllydasx. Tak, B Bemuko-
Oputanun «Ciyx0a cynoB u TpuOyHasnoB Ee BenuuecTBa» BbimycTHIIA crielHaTbHOE
pykoBoacTBO oT 18 Mapta 2020 r., periiaMeHTUpyIOlllee MPOBEACHUE YAAICHHBIX 3a-
CellaHMH B CyJax B yCIIOBUSX PacHpOCTPaHEHHUs KOpoHaBuUpyca. B 3ToM nOoKyMeHTe
ONMCaHbl MPaBUJIa UCIOIb30BAHNS BHIEO- U ayJUO-TEXHOJIOTUN B CyAax, NPUHATHE
pereHust 06 MPOBEACHUH CIYIIaHUs OCPEICTBOM Teae(OHHOM HITN BHICOCBSA3H, J0-
cTyna K onnaiH-tpancisinun CMU, nopsaok npuHECeHUs] OHJIANH-KIISTBBI Ha CBS-
IIIEHHOM TEKCTe M TOpKecTBeHHoro 3aspienns B cyne'®. Ha auax Hurepwiickuii cy
JUCTAHIIMOHHO B ZOOM BBIHEC CMEPTHBIA NMPHUTOBOP 4epe3 moBemicHue OnajiekaHy
Xamuy, kotopbsiid B 2018 1. coBepimi yOuidcTBO MaTtepu cBoero padoronarens. [Ipu
3TOM BO BpeMs OHJIAH-CIYIIaHWW 110 JaHHOMY JIey CyJbs 3acenan B BeicokoM cyze
Jlaroca, reHepabHbII MPOKYpPOpP M aJBOKAT BBHIIUIA HA CBA3b U3 JPYTHX TOPOIOB,
a caM MOJCYIUMBIH OBbLT B OHJIANH U3 TIOPEMBI cTpororo pexuma Kupukupu?. Kak
CMEJIO MPOTHO3MPYET aMepukaHckuii mpodeccop Pudapn CacckuHI B CBOCH KHHTE
«OnmnaiiH-cyibl ¥ Oyayliee MpaBOCYAHs», C PA3BUTHEM TEXHOJIOTHI MOSBUTCS BO3-
MO>KHOCTh HPOBEJICHHS ITyOJMYHBIX CIYIIAaHWH B BUPTYaJbHOW PEaJbHOCTHU, «TOJO-
rpauuecKoro TEJIEeNPHUCYTCTBUS» B CyZE, UCHOJIb30BAHUE «IOMOJHEHHOU peabHO-
CTHY» TOTO, 4TO (PU3UUECKH TIPOMCXOJIUT B Cyae? .

B nameii crpane nocreneHHo GpopmMupyercs npakTHKa U MOPSIOK MpoBee-
HUS CyJIeOHBIX OHNaiH-3acenannii. Tak, B anpenie 2020 r. BrepBbie B UCTOPUHU POC-
cuiickoro mpasocynuss B CBepUIOBCKON 00JaCTH COCTOSUIOCH OHJIAlH-3aceqaHue
cyna B WhatsApp, a paiionnsiii cyn Hikeropojackoit o6iacTu BeIHEC CBOE MMOCTa-
HoBieHue B Buacoyare WhatsApp. Takas BO3MOXHOCTh MOSBHUIACH B ApOUTpak-
HoM cyzae Cankr-IlerepOypra m Jlenunrpanuckoi obGnactu. Hakowem, 21 ampens
2020 r. BepxoBubiili cynq P® mporecTupoBan mpoBencHHE 3acelaHUil B OHJIAWH-
pexxuMe ¢ BeO-ydacTueM (TEXHMYECKH OHJIAWH-CIyHIaHWs O0ecrednBall POCCHIA-
CKHMI MPOM3BOAUTENb BHICOKOH(pEpeHIICBsI3n «BunTeo»). Otn 3acenanuss BC PO
TpaHCIUPOBaioch B YOutube, 4yTo COOTBETCTBOBAIO MPHHIMIY TJIaCHOCTH CYJO-
MPOU3BOJICTBA, T.K. paHEE HM3-3a OIPAHUUYUTENIbHBIX MEp XYPHAJIHMCTOB IepecTalu
nycKaTh B cyabl. Kpome TOTO, B BHICOKOM CYZE HCIIOJIB30BAIH TEXHOJOTHIO OHO-
METPUYECKON ayTeHTH(UKAIIMU yYaCTHUKOB OHJIAWH-TIpoOliecca MO JUIYy M TOJoCy,
yepe3 UX JINYHbIEe KaOMHEThl Ha noptase rocycayr. 29 anpens 2020 r. npe3uauym
BepxoBHoro cyna P® pexomeHaoBan cyiaM NpHU HAIMYUU TEXHUYECKOH BO3MOXK-

19 Guidance «HMCTS telephone and video hearings during coronavirus outbreak», last updated 1 May 2020,
available at: https://www.gov.uk/guidance/hmcts-telephone-and-video-hearings-during-coronavirus-outbreak
(Accessed 06 May 2020).

20 Hurepwuiickuii cy;1 BIiepBble BHIHEC CMEPTHEIH npurosop vepes Zoom // Iopran «IIpaso.ruy». 7 mas 2020,
available at: https://pravo.ru/news/221518/ (Accessed 06 May 2020).

21 baxap Aucapu. PoGoT-Cy/bs U aJBOKAT-TOIOrpaMMa; KaKUMH CTaHyT Cy.bl Iocie KopoHasupyca // Ilopran
«IIpaBo.ruy». 8 mas 2020, available at: https://pravo.ru/opinion/221503/?desc_tv_2= (Accessed 01 May 2020).
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HOCTH M C YyU€TOM MHEHHUI BCEX YYaCTHMKOB NMPOBOAMUTH 3aceaHUs C MCIOIb30Ba-
HUEM CHCTEMBI BUIE0-KOH(EPEHII-CBA3H.,

4. B coBpeMEHHOM WH(GOPMAIMOHHOM OOIIECTBE WHTEPHET-00pa3oBaHUe
nproOpeTraeT Oonbiiee 3HaYeHWe. Kak Ha TUCTAaHIIMOHHOM OOYYEHHH WCIOJB30BaTh
€ro C MaKCUMAaJIbHOM OJIb301?

JHevictBurensHo, «nanaemudeckas BecHay 2020 roja cnpoBonupoBaia cBoe-
ro poja MuQpPoBOIi CABUT B 00pa30BaHNH, TIOCTABUB POCCUIICKUE BY3BI Iepel (PaKToM
nanpHelmel udposuzanumn yuebHoro nporecca. beicTpo npeogosieB ncuxonoruye-
CKUll Gapbep, MperoiaBaTe Il U CTYACHThI OTKPBUIH JJIsi ce0s HOBBIE BO3ZMOXKHOCTH
B OHJTaliH-00pa3oBanuu U ymnpasieHuu ooyuenuem (Learning Management Systems),
3a/1eiCTBOBAB 3JIEKTPOHHBIE CEPBUCHI U OHJIAMH-TUIAT()OPMBI, OTpabaThiBas CBOU HO-
Bble MeJIuaHaBbIKU. [l0 MHEHMIO MUHHCTpa HayKd M BbICHIETr0 oOpa3oBaHusi PO
B. ®anbkoBa, «BBIHYXIEHHBIN MEPEXO] B OHJIAWH PAJUKAIBHO YCKOPHI MEIAaTH3a-
[IUIO BBICIIETO 0Opa3oBaHus». VIHTEpHET pa3IBUTAeT BUPTyalbHbIC TPAaHUIBI B TIO-
CTIKCHUN IOPUANYECKHX HAYK, OTKPHIBACT MIMPOKUE TEXHOJIOTHUYECKHE BO3MOXKHO-
ctu U HoBbie (opmateli: Cyber LawLibrary, Digital Studies; Online Teaching &
Learning; Law Blogging; Online Research in Open Access; Legal Design u mpou.
CBOM HaBBIKM MEIMAKOMMYHHUKAIIMA COBPEMEHHBIE IOPUCTHI OTTAUYMBAIOT B COIMAIIb-
HBIX CETAX, MPABOBBIX OJIOTaX W HMHTEPHET-NMA0JIMKax, OOLIAIOTCS B BHUPTYaJbHBIX
aKaJleMHYecKuX coobimecTBax (kak, Harmpumep, miathopma Mendeley — cornpanbpras
CeTh yUeHBIX M Iporpamma Jyis ynpasiieHHs Oubnuorpaduueckoit napopmarueit),
B X0Jl¢ BeOMHApOB U OHIalH-KoH(epeHmii (HepaBHuil npumep — «Rule Of Corona:
[TetepOyprckuii MeXAyHApOIAHBIH FOpUIUYCCKHNA OHIaiH-popym», 10—12 ampens
2020 1.)®. B yCNOBHAX MaHIEMHYECKOrO CaMOOTPAHHMYEHHS BOCTPEOOBAHBI MpPO-
rpaMMBbI B KypChl, KOTOPbIE MO3BOJISIIOT IOPHCTAM KOMIUIEKCHO YJIYYIIUTh CBOM 3HA-
HUSI 110 COBPEMEHHBIM HAIMOHAJIBHBIM M MEXIyHApPOIHBIM IPABOBBIM CTaHIApTaM
¥ paKTHKaM B HH(GOPMAIHOHHO# cdepe®’. BasKHO B 3TOM «CETEBOM MHOI006pA3HI»
HE TIONACTh B CUTYAIHIO MPO(ECCHOHAIBHOTO BHITOpAHUs, KOTJa MOCJe CHITUS JTU-
CTaHIIMOHHOTO PEXMMa U YAAJIEHHOW paboThl HACTYIIUT CBOCOOPA3HBIN «aHTULIU(DPO-
BOI OTKaT», HEXKEJaHUEe MPOJOHKATh YUUTHCS AUCTAHIIMOHHO.

5. Kakue MOXXHO JaTh peKOMEHIAIMK CTYACHTaM KaK HaYMHAIOIIMM HCCclie-
JIOBATENSIM TIPaBa, Kak MPaBWIbHO BHIOUPATh TEMY JOKJIaJa M CTaTbH, I/I€ OIMyOIHMKO-
BaThCSI U C YETO BOOOIE HAYMHATH MOCTUTATh HAYYHBIN IOPUIHYECKUI MUP?

HaBpik nricbMeHHO# paboThl OYEHb Ba)KEH JI0 CUX MOpP, HECMOTPS Ha LU(PO-
BU3ALMIO IOPUIUYECKOM NEATEIIbHOCTH: y COBPEMEHHOIO FOPUCTA BCE €€ MHOIO
TEKCTOBOW JOrOBOPHOM, MPETEH3MOHHON U Cy1e0HON pabOThl, IKCIIEPTHBIX 3aKI0ue-

22 JKOHOMKOJUIETHs HpoBea Nepsblil onnaiin-npouecc / IMopran «Ilpao.ru», available at: http://www.
supcourt.ru/press_center/mass_media/28923/ (Accessed 02 May 2020).

23 Bebunapsl Ha nopTane «3akoH.py», available at: https://zakon.ru/Yuridicheskoe video/Last/Webinar; Bumeo
JIEKIIMH ¥ OHJIalH-Kypcsl Ha caiite LF-akanemus, available at: https://Ifacademy.ru/ (Accessed 03 May 2020).

2 Hanpumep, Kypchl TIOBBIIIEHHsS KBaIM(UKALMK s IOPUCTOB B cepe mudposoro mpasa (15-19 urons
2020 r.), available at: https://cyberlaw.center/ (Accessed 06 May 2020).
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HUH, 3aKOHOTBOPUYECKON pabOThl, MUCbMEHHON aHAIUTUKU U T.A4. Kpome Toro, koH-
(epeHIMOHHAsI aKTUBHOCTD M MyOJIMKAlMA CTaTel CTYJEHTa WM acClIMpaHTa SBISIOT-
cs1 IOKa3aTeNieM ero Mpo(ecCHOHAIBHOTO B3POCIICHUS U HAYYHOTO UMHJDKA.

B tekymeit cutyanmu naHaeMUN CTAaHOBSITCS BOCTPEOOBAaHHBIMU TAaKHE Hayd-
HO-TIPaKTUYECKHE TeMbI, KaK BO3POXKACHUE OMOTIOTUTHKHI U OTPAHUYEHUS TPaB 4eJIo-
BEKa, COMaTUYECKHE MpaBa IPakIaH U MPaBO HA TEJIECHOCTh YEJIOBEKa, 3aIlIUTa CyOb-
€KTUBHBIX IIM(POBHIX MpaB B NEPUOJ KapaHTHHA, (JOPC-MaXOp B TPAXKIAAHCKOM IIpa-
BC, HOBBIC BBI3OBLI TPYAOBOMY IIpaBy, CPCACTBA HpaBOBOfI 3alIUTBI BO BPEMS ITaHAC-
MHU, qpesBanﬁHoe 3aKOHOAATCIIbCTBO B IECPUOJ SNHUACMHHU, IOPUAUNYCCKHUEC MCPbI
MOACPKKY MOCTPAJABIINX TPaXKIaH U KOMITAHUH U Jp.

[TocturaTth a3pl MyOIUKAIMOHHON aKTHMBHOCTH MOMOTAIOT MPOBEPEHHBIE pe-
KOMEHOAIIMH II0 ITOCTAaHOBKE HeTpI/IBI/IaﬂBHOﬁ Hay‘IHOfI HpO6JICMBI U MCTOIHKE €€
penieHus1, CTPyKTypupoBaHuio Tekcta HayuHou ctatbt IMRAD, s dexTuBHbBIC TEX-
HUKU TaiMEH)XKMEHTa W OMOXaKWHTa, yNpaBJIeHHs BHUMaHHEM U MaMAThIO, POJIBU-
JKEHHSI CBOCH HMCCIIEZIOBATEIBCKOW pabOThI, BBIOOpA IEJICBOTO JKypHaja WIM HHON
wiatgopmbl. CaMblid OBICTPBIN Iy TH JAJIS IEPBOTO OIBITA MyOIUKAINN CTYJCHYECKHX
cTateil — 3T0 COOPHUKU HAYYHBIX KOH(EPEHIMH M CTyJCHUECKUE OHJIAH-)KYypHAIbI.
XOTs 31eCh TOXKE MPHUIETCS COCTSI3aThCs, YTOOBI MPOUTHU MpeaBAapPUTEIbHBIA KOH-
KyPCHEI 0T60p cTaTei?.

006 aBTOpE:

Tpuxo3 Enena Hukonaeena — KannuaaT IOpUIMYECKUX HAYK, IOLCHT, TOLEHT Kadeaphl
HCTOPUH TIpaBa M Tocynapcrsa, HOpuandeckuii MHCTHTYT, POCCHHCKMI YHHBEPCHUTET IpPy>KOBI
HapoJOB, JOUEHT Kadenpbl TEOPHH IIpaBa W CPABHUTEIHHOTO IPaBOBEACHUs, MexIyHapoIHO-
npaBoBod (akyibTeT, MOCKOBCKHI I'OCYAapCTBEHHBIH MHCTHTYT MEKIYyHAapOIHBIX OTHOLICHHM
MUJI Poccun

ORCID ID: 0000-0001-7331-480X; Scopus Author ID: 56815174000; Researcher
ID: A-7996-2018

e-mail: alena_trikoz@mail.ru

About the author:

Elena N. Trikoz — Candidate of Legal Sciences, Associate Professor, History of Law and
State Department, Law Institute, RUDN University, Department of Theory of Law and Compara-
tive Law, International Law Department, MGIMO University

ORCID ID: 0000-0001-7331-480X; Scopus Author ID: 56815174000; Researcher
ID: A-7996-2018

e-mail: alena_trikoz@mail.ru

% B IOpuauueckoM uactuTyTe PYJIH npomuia B 3a04H0M popmaTe MexIyHapOoIHas CTyIeHYecKas HaydHas
koHpepeHius «IIpaBo, 00IIEcTBO, TOCYAaPCTBO: MPOOIIEMBI TEOPHH M UCTOPHN», TI0 HTOTaM KOTOPOH Tpaiu-
IIMOHHO U3JaeTcst COOpPHUK cTyAeHueckux pabor. Cm.: IIpaBo, 00miecTBO, rocyAapcTBO: MpOOIeMbl TEOPUH
u ucropun: COOpHHK MaTepHaloB MeXIyHapOoJHOW cTyAeHueckoi Hay4yHol koHpeperuuu (PY/IH,
. Mocksa, 2627 anpens 2019 r.) / OtB. 3a Beimyck E.H Tpukos. M.: U3x-so PY/IH, 2019. 365 c.

REVIEWS. SCIENTIFIC FORUMS 829



BectHuk PYOH. Cepus: FOpuanyeckue Hayku 2020 T. 24. Ne 3. 830-833

T
=5

RUDN JOURNAL OF LAW http://journals.rudn.ru/law

DOI: 10.22363/2313-2337-2020-24-3-830-833

MHdpopmMaunoHHasa cTaTbs

O NOoAroToBKE HOBOI7IUHOMEHKJ'IATVPbI HAYYHbIX
CMNEUMAIIBHOCTEW NO IOPUCTIPYOEHUUN

H.A. Biaacenko

Poccutickuit yHUBEpCHUTET IpyKOBI HAPOIOB
117198, 2. Mocksa, Poccuiickaa @edepayus, yi. Muknyxo-Maxknas, 0. 6

PaccmaTpuBaeTcs mpomecc MOArOTOBKHM HOBOW HOMEHKJATYPhl HayYHBIX CIIEIHalbHOCTEH
B Poccun. OtnensHoe BHUMaHUE YNIENEHO pa3paboTKe MOJIEIM HOMEHKIIATYPhl HAYYHBIX CIIEIUAIIb-
HOCTEH TO TpaBy. AHATM3UPYIOTCS MPUYWHBI MOJAEPHHU3ANNU JCHCTBYIONIEH HOMEHKIATYPHl Hayd-
HBIX CHELUAIBHOCTEH, a TaK)Ke LN U 3a/1a4u, NOCTaBJICHHbBIE Nlepe/l pa3padOTYUKaMH B CBA3H C HOJ-
TOTOBKOH JaHHOTO JoKyMmeHTa. [IpencraBieHa HOBas KOHCTPYKIHUS HAYYHBIX CIIEIIHAIBHOCTEH IO
npaBy. O0pamiaercs BHUMaHUE Ha €€ 0COOCHHOCTH, B TOM YHCJIe KOMIAKTHOCTb, YXOJ OT M3JIUIIHEH
nuddepeHuai HayYHbIX OTpaciei.

KuroueBble cjioBa: opuanyeckas HayKa, HOMEHKJIATypa HAy4YHBIX CIIEHHaIbHOCTEH, HO-
MEHKJIATYpa HayYHBIX CIIEIHATbHOCTEH 10 MpaBy, MAcIOPT HAYYHBIX CHENHANBHOCTEH 1Mo MpaBy

Kondaukr nurepecoB. ABTOp 3asBiseT 00 OTCYTCTBHH KOH(IMKTAa HHTEPECOB.

Jama nocmynnenus 6 peoaxyuio: 31 mas 2020 2.
Lama npunsamus x newamu: 30 utons 2020 2.

I[J'lﬂ HUTHPOBAHMS

Bracenko H.A. O moaroroBke HOBOHM HOMEHKJIATYPbl HAay4HbBIX CHELMAJIBHOCTEH IO
ropucnpyneninn / Bectauk Poccuiickoro yHuBepcureTa Ipysx0b1 Hapozos. Cepusi: FOpuande-
ckue Hayku. 2020. T. 24. Ne 3. C. 830-833. DOI: 10.22363/2313-2337-2020-24-3-830-833.

© Bmacenko H.A., 2020.
@ ® This work is licensed under a Creative Commons Attribution 4.0 International License
57 https://creativecommons.org/licenses/by/4.0

830 PELIEH3MN. HAYYHBIE ®OPYMBbI


http://journals.rudn.ru/law

Vlasenko N.A. RUDN Journal of Law. 2020. 24 (3), 830-833

DOI: 10.22363/2313-2337-2020-24-3-830-833

Information Article

ON PREPARING THE NEW NOMENCLATURE
OF SCIENTIFIC SPECIALTIES IN JURISPRUDENCE

Nikolay A. Vlasenko

Peoples' Friendship University of Russia
6 Miklukho-Maklaya str., 117198, Moscow, Russian Federation

Abstract. The article looks at the process of preparing a new nomenclature of scientific spe-
cialties in Russia. Special attention is paid to the development of a model of the nomenclatur of scien-
tific specialties in law. The reasons for optimising the current nomenclature of scientific specialities are
analysed as well the goals and objectives are set up for developers in regard to this document. A new
design of scientific specialties in law is presented. Attention is drawn to its features, including compact-
ness and avoiding excessive differentiation of scientific branches.

Key words: legal science, nomenclature of scientific specialties, nomenclature of scientific
specialties in law, passport of scientific specialties in law

Conflicts of interest. The authors declared no conflicts of interest.

Article received May 10, 2020
Article accepted June 30, 2020

For citation:

Vlasenko N.A. (2020) On preparing the new nomenclature of scientific specialties in ju-
risprudence. RUDN Journal of Law. 24 (3), pp. 830-833. DOI: 10.22363/2313-2337-2020-24-3-
830-833.

3aMeTHOHN BEXOH pa3BUTHsS IIPABOBBIX HAyK B IOCJEIHEE ACCATUIETHE CTAJIO
CHCTEMAaTHYECKOE OCBEILEHHUE DTOr0 MPOLECCa B KypHAJILHON NPaBOBOM NEPUOIMKE,
IopuaMuecKoi yureparype. Peub maer o0 nH(pOpMalMOHHBIX MaTepuaiax, CHelH-
anbHBIX u31anusx u ap.t CoeplIeHCTBOBaHHE HOMEHKJIATYpHI CIENUAIbHOCTEH MO
npaBy NPEJONpPENeseTcs IMHAMUKON OOLIECTBEHHBIX OTHOLIECHUH, MOSIBICHUEM HO-
BBIX KOMIUIEKCOB IPAaBOBOM pErjlaMEHTalM, Pa3BUTUEM KOHCTHTYLIMOHHBIX OCHOB
o0IecTBa, HaKaIUIMBAaHWEM HaydHBIX 3HAHUH O cdepe rocynapcTBEHHO-NIPABOBOM
peaNbHOCTH, 3aKOHOMEPHOCTSAX €€ pa3BUTUA B COBpeMeHHOM Mmupe. IIpaBoBencHue He

1 Cwm., nanpumep: Bnacenko H.A., Maukesuu .M. TlacnopT crnenuanbsHOCTER HaydHBIX paGoTHUKOB. IIpo-
ekT u uroru. M., 2015; Brnacerko H.A., Mankesny .M. MoaepHu3anus CrielIHaIbHOCTEH B IOPUCTIPYICH-
nuy. COOpHUK MaTepHaloB MO UTOTaM MOATOTOBKH IACHOpPTa CHENHATbHOCTEH HAYYHBIX PaOOTHHKOB. M.,
2012; Mankesuu .M., Braceako H.A. Homenknatypa u [TacnopT Hay9HBIX CIEIUaIbHOCTEH 110 IOPHCIPY-
neHuuu. M., 2019; Brnacenko H.A., I'pauésa E.}O. KonkypentHoe nmpaBo 1 HoMeHKkIaTypa HayuHBIX CIIELH-
anpHOCTe! 1o npaBy. XKypHan poccuiickoro mpasa. 2018, Ne 2; Binacenko H.A. I'pauésa E.lO. bankosckoe
IIPaBO, TPAHCIIOPTHOE NPABO U HOMEHKJIATypa HayuyHbIX CIELUaIbHOCTEN MO opHucnpyaeHnuu. JKypHai poc-
cuiickoro mpasa. 2019, Ne 5; u nip.
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CYILIECTBYET OTAEIHHO, OHO TECHO CBA3aHO C MHBIMU I'YMaHUTAPHBIMHU U COIIMATIbHBI-
MU HaykamH. MHTerpamusi cambIX pa3HbIX HAy4YHBIX 3HAHUM SBISETCS Ba)kHeHIIeH
MIPUMETON COBPEMEHHOI'O TIO3HAHMS.

MunnpaTiBy 10 MOJEpHU3AalMM BCEM HOMEHKJIATYpBl HAaY4HBIX CHELUAIBHO-
CTell TposiBIII0O MMHHUCTEPCTBO Haykd M Bbicmiero oOpazoBanus PD (Ilpuka3 ot
12.07.2019 Ne 499 «O paboueii rpyIie o COBEPIICHCTBOBAHUIO HOMEHKJIATYPHI HAy-
HBIX CHEIHATIBHOCTEH, 110 KOTOPBIM MPHCYXKIAIOTCS yUeHbIe CTeneHn»). B coctas pabo-
Yell rpymIbl BOILIM BEAYIIME YYEHbIE CTPaHbI MO0 CaMbIM Pa3IMYHBIM OTPACIsM HayK
(6onee 60 denoBek), mepea KOTOPHIMU ObLIa TIOCTaBJICHA 3ajiadya pa3paboTarh MPOEKT
HOBOM HOMEHKJIATYphl HAYYHBIX CHEUUATBHOCTEH U MPEJICTaBUTh €€ K PACCMOTPEHUIO
Ha ouepenHoe 3aceqanne BAK npu MunoOpuayku Poccun. [lozaHee manHbIM BeoM-
CTBOM OBUIO MPEIOKEHO HOBYIO HOMEHKIIATYPY Pa3JeliuTh Ha 3 YPOBHS: EPBBINA ypo-
BEHb — 00JIaCTh HAYKH (WJIM OCHOBHOW YpOBEHb); BTOPOH YPOBEHb — OTPACIIU HAYKH
WIN TPYHIbl CIEUUATBHOCTEN; TPETUH YPOBEHb — HAy4HbIE CHELUAIBLHOCTH (IIPUKa3
nepBoro 3aM. MUHHCTpa OT 26.09.2019 Ne MH-2106/rT). B IepBbIii YpoBeHb MpeyIo-
KEHO ObUIO BKIIIOYHTH 7 00nacTeil HayKk — eCTeCTBEHHbIEe, TEXHHUYECKUE U JIp., B TOM
gucie obmecTBeHHble. Kaxmas o6macth comepxut 1m0 10 orpacieii (BToOpol YpOBEHB).
B uncne o0miecTBEHHBIX (@ BIOCIEACTBUU UX OBLIO MPEAIOAKEHO MIMEHOBATh «COIMAb-
HbIE ¥ TYMaHUTAPHBIE») OTIAECITLHOE MECTO MPUHAITICIKHUT IIPABYY.

PaGouas rpymnma npoBesia HECKOJIBKO 3aceIaHUi; CIIOPOB U JAUCKYCCU ObLIO
MHOT0. B KOHEYHOM MTOT€ Ha OJJHOM M3 UTOTOBBIX COBEIIAHUN YTBEPIMIN Ha3BaHUE
oTpaciiell HayK, a «IpPaBO» 3aHAJIO MEPBOE MECTO B ATOM OJIOKE U MONYYHIIO U
«5.3.1 mpaBo.

ITocne atoro Pabouas rpynma pasaenuiach Ha MOATPYHIBI C LENbIO pa3pa-
OOTKM TpEThEro ypoBHs. Peub uieT 0 KOHKpeTH3aluKu TaKOM OTpaciii HayK, KaK «Co-
[aJbHOE U TYMaHUTApHOE». 31eCh, KaKk M IO JAPYTMM 00JacTsM HAy4YHBIX 3HAHU,
JUCKYCCHH YIIIH B AKCIEPTHBIE COBETHI, YUCHBIE COBETHl MHCTUTYTOB U (aKyJIbTe-
ToB. He Oyny ocTaHaBIMBaTHCA HA MPEIOKESHHUSIX U MHEHHSIX IO COCTaBY HOMEHKJIA-
Typhl PABOBBIX HayK. DTO MHTEPECHAs M OYCHb COJAEp)KaTeNbHAsl MaluTpa MHEHUH.
CMero 3aBepuTh IOPHINYECKYIO OOIECTBEHHOCTh, YTO BCE MaTepUalbl COXpPaHEHBHI,
U MBI IUIAHUPYEM, KaK 3TO OBLJIO M B MPOLUIOM, OIIyOJIMKOBaTh BCe 0€3 HCKIFOUEHUS
MO3UIIMH B CHIEIIMAIEHOM COOpHUKE.

[ToGenuno MHEHWe: B MOAM(DUIMPOBAHHOW HOMEHKJIATYpE IOPHUIMYECKUX
HayK JOJDKEH OBITh MOJIOKEH MPUHIIAIT 00bEINHEHUS, TIPEXkIe BCero QyHIaMeHTaIb-
HBIX MCCIIeZIOBaHUHN B cepe nmpaBa. APryMEHTOM BBICTYNHJIO MHEHHE OOJIBIIMHCTBA
skcneproB BAK 1o npaBy o Tom, 4To 3T0 nacT 6osee riy0oKoe HOHUMaHKE Mpoliec-
COB, IPOUCXOSIINX B OOIIECTBE, SKOHOMHUKE, KYJIbType, YIPABICHUH, Pa3BUTHHA HO-
BbIX TexHoJorui u ap. Kpome Toro, Takas KOHCTpyKUus OyAeT cnocoOCTBOBAThH IO-
craBiieHHON B CTpaTeruu Hay4yHO-TEXHOJorudeckoro paszsutusi PO cucremHoctu
MOJTyYeHUS] HOBBIX 3HAHWH, pa3pabOTKM HOBBIX MOJIXOJOB B MPABOBOM PETYIUPOBA-
HUM B TaKUX BKHBIX JJIs oOmiecTBa cepax, Kak HaydyHO-TEXHHUYECKass 1 MHHOBAIIH-
OHHAas JEATENBHOCTh, (POPMHUPOBAHHE HOBBIX PHIHKOB, TOBBIIICHHUE COIMATBHBIX
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YCIOBHI >KU3HU dYenoBeka W ap. (m. m. 21, 22 u np. Ykaza [Ipesunenta PO ot
01.12.2016 Ne 642 «O cTpareruu Hay4HO-TEXHOJIOTHYECKOTO pa3BUTHUSI PDy).

Wtak, mocie TUCKyCCHI Ha 3acelaHUAX SKCIEPTHOTO COBETA IO MpaBy Mpej-
JIO’KEHA ceAyIonIasi MOAeIb HOMEHKIIATYPhl IO CHEIHATILHOCTH «IIPABOY.

12.00.01 TeopeTuko-ucTOprYecKUe NMPaBOBble HAYKH: TEOPUS TOCYIapCTBA
1 TIpaBa; UCTOPHUS TOCYJapCTBa M IIpaBa; UCTOPHS YUSHHUH O TOCYIapCTBE U MPABE;

12.00.02 My6aunuyHo-mpaBoBble HAyKH (roCyJapCTBEHHO-NPABOBBIE
HAYKM): KOHCTUTYLIHOHHOE TPaBO U Mpolecc; (HUHAHCOBOE MPAaBO; aJIMUHHCTPATUB-
HOE TpaBO M Ipolecc; WHPOPMAIMOHHOE MPaBO; KOHKYPEHTHOE TPaBo; 3€MEIbHOE
IPaBO; 3KOJIOTNYECKOE MPaBo; CyI0yCTPOUCTBO; CUCTEMA U OpraHu3alys NpoKypaTy-
pBI, HOTapHaTa 1 aABOKaTYPHI;

12.00.03 YacTHO-npaBoBble HAYKH (UBMJIUCTHYECKHE HAYKH): TPaKIaH-
CKO€ MpaBo; MPEeANPUHUMATENBCKOE [IPABO; CEMEHHOE MPaBO; MEXITyHAPOHOE YacT-
HOE IPaBO; TPYJIOBOE MPaBO; MPABO COIMAIBHOTO 00ECIICUeHUs; TPaKIAHCKUN TPO-
1ecc; apOUTpaKHbIHN Mpolecc; aAMUHUCTPATUBHOE CYIONIPOU3BOJICTBO;

12.00.04 ¥YroJsioBHO-MpaBOBble HAYKH: YTOJIOBHOE INPaBO; KPHUMHHOJIOTHS,
YTOJIOBHO-UCIIOJHUTENIFHOE MPABO; YTOJIOBHBIN MPOIECC; KPUMHUHAINCTHKA; SKCIIEp-
tonorus; OP/I;

12.00.05 MexkayHapoaHo-npaBoOBble HAYKH: MEXKIyHAPOJIHOE IyOIHMYHOE
MIPaBO; MHTETPALIMOHHOE TIPABO.

BAK P® ycranoBui rpaguk o0CyXIeHUs U BBIPAOOTKH MPEUIOKEHUHN U 3ame-
YaHUM K MOJIENIM HOMEHKJIATYphl Hay4yHBIX crenuaibHocTeil. He Oymy ero Bocmpous-
BOJIUTH, HO B HacTosiee Bpems (1o 28.05.2020) 3akoHumsicss cOOp Takoro IuiaHa MH-
¢dopmarmu. [Tocrynuo 129 npemioxxenuit 1 3amMedanuii, 3amMedy, yTo 71 — B UHUIHMA-
THBHOM Topsake. 1o pasmeny «mpaBo» ObLIIO HAampaBIEHO OT PAa3HBIX OpraHU3aLUi
U CTPYKTYp OKOJIO JecsiTu 3amedanuid. Bee npeanoxkenus Hampasiensl B BAK PO, um
JIaHBl COOTBETCTBYIOIME OLEHKU 3KkcneproB BAK mo mpaBy. PaGora Hajg HOBOH HO-
MEHKJIATypOi HAyYHBIX CHENUATFHOCTEH M0 I0PUCTIPYACHIMU OTHM3Ka K 3aBEPILCHUIO.
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AnA 3AMETOK



¢. CII-1 OIVIT «ITOUTA POCCHUH»
ABOHEMEHT Ha )kypHan 20831
BECTHMK pynH (MH/1eKC H31aHus )
Cepua «Opungnyeckue KomiuectBo
HayK“ » KOMILUIEKTORB:
2020 roj 1o mecsuam
1 2 3 4 5 6 7 8 9 10| 11 12
Kyna
(MOYTOBBIH HH/EKC) (axpec)
Komy
((haMHIHs, MTHULIHAIIBI)
JOCTABOYHASA KAPTOYKA
HA JKypHA 20831
[1B |mecTo |auTep (MHIEKC H31aHusA)
BECTHUK PYOH
Cepuﬂ t:lOpVIAH‘IECKHe HayKu»
Cron- TOJNHCKH py0. koIl | Konuuecrso
MOCTE |nepeanpecoBikn py6. Ko, | KOMIUIEKTOB:

Ha 2020 roj o Mecsuam
1 2 3 4 5 6 7 8 9 10 ] 11 12

Kyna

(MOYTOBBII HHEKC) (aapec)

Komy

(haMuns, HHHLHAIBI)
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